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The defendant, Justin Victory, entered a plea of guilty to the offense of aggravated burglary before
the Davidson County Criminal Court. Pursuant to the pleaagreement, the defendant wasto receive
a sentence of four (4) years, with the manner of service to be deteemined by the trial court.
Following a sentencing hearing, the trial court denied the defendant’s request for an alternative
sentence and ordered the defendant to serve the sentence in the Davidson County CCA. Also, the
trial court advised the defendant that upon compl etion of the Life Lines Substance Abuse Program,
the trial court would suspend the balance of the sentence and determine proper restitution. In this
appeal of right, the defendant complains that the tria court erred in denying him supervised
probation. After areview of the record, the briefs of parties and applicable law, we modify the
manner of the service of the defendant’ s sentence to 214 days incarceration with the remainder
served on supervised probation.

Tenn. R. App. P. 3; Judgment of the Crimina Court is Modified.

L. TERRY LAFFERTY, SR. J,, délivered the opinion of the court, in which JERRY L. SmiTH, J., and JOE
G.RILEY, J, joined.

James Holt Walker, Nashville, Tennessee, for the appellant, Justin Victory.

Paul G. Summers, Attorney General and Reporter and Elizabeth T. Ryan, for the appellee, State of
Tennessee.

OPINION
BACKGROUND
Therecord reflectsthat on October 28, 1999, the defendant entered anegotiated pleaof guilty
to the offense of aggravated burglary and agreed to the sentence of four (4) yearsincarcerationwith

arequest for asentencing hearing. As part of the pleaagreement, the State would dismiss a second
count of theft over sixty thousand dollars ($60,000). However, the record does not contain a



transcript of the guilty pleaproceedings. Theunderlyingfactssurrounding the aggravated burglary
charge are set forth in the pre-sentence report, Exhibit 1:

On4/22/99, Jeffrey M endel sohn drovethe defendant, Justin Victory, totheresidence
of CarolynLinder, 211 Riverstone Court, Nashville. Thedefendant had been advised
by Hugo Saledo that Ms. Linder had a large amount of jewelry in her house. Mr.
Saledo told the defendant that the jewelry would be in a clear plastic container in a
downstairs closet. The defendant kicked in the door and stole the jewelry. Mr.
Mendelsohn drove the defendant to an unknown location in Hermitage and then
drove home. The defendant was arrested on 5/27/99 and charged with aggravated
burglary and theft. He did not make bond on this offense.

SENTENCING HEARING

At the sentencing hearing, Ms. Carolyn A. Lender, testified that her home was burglarized
and over $150,000 in jewelry was taken from a bedroom closet. Some jewelry was recovered, but
approximately $150,000 in jewelry was not recovered. At the time of the burglary, the victim's
nineteen year old daughter and handicapped sister lived in the home. Ms. Lender described the
burglary as being very emotional and it caused her a lot of emotional stress. As a result of the
burglary, the victim has difficulty leaving her homeeven to the extent of walking her dog. Because
of the burglary, her handicapped sister who sufferswith seizures, has been in and out of the hospital
fivetimes. She stated tha she can no longer live in her homeand that she will be re-locating. Ms.
Lender testified that she did not have insurance to cover the loss of her jewelry.

Mr. James Victory, father of the defendant, testified that he is presently a sales person for
Mid-South. He served asapoliceofficer for threeyearsin Rutherford County. He stated that heand
the defendant’s mother were married for ten years before their divorce. He testified that the
defendant was agood child although the defendant had alearning disability. Mr. Victory stated that
the defendant was a good student and excelled at basketball in high school. He stated that his son
attended McGavock High School, where the defendant began associating with gang members and
using drugs. The father believes that he isto blame for not taking a stronger hand in dealing with
hisson’s problemsin high school. At thetime of the sentencing hearing, Mr. Victory stated that his
son has spent two hundred fourteen (214) days in the Davidson County jail, where he saw the
defendant every Saturday. Upon his son’s arrest, the defendant portrayed himself as a victim and
blamed others for his predicament. However, over time, the defendant has matured and taken
responsibility for his part in the offense.

Mr. Victory tedified that if given probation, he hasarranged for hissonto enter and complete
adrug treatment program at Buffalo Valley Inpatient Drug & Alcohol Center. Further, hissonwould
have employment upon release and that the defendant would live with him as a condition of the
probation. Mr. Victory identified other family members who were present and in support of the
defendant’ s application for supervised probation. The father assured the trial court that he would



bethefirst person to report any violation of probation committed by hisson. Mr. Victory, on behalf
of the family, apologized to Ms. Lender for the aime.

On his own behalf, the defendant testified that he met Mr. Saledo, who advised him of the
homeand thejewelry therein. Thedefendant solicitedthe help of Jeffrey Mendel sohnin committing
the burglary. The day before the burglary, the defendant and Mendelsohn went by the victim’'s
home, but they got scared and “chickened-out.” The defendant was up all night after consuming
L SD. Thenext morning, the defendant and M endel sohn went to thevictim'shouse. Thejewelry was
inthe place where it was supposed to be, astold to him by Saledo. Afterwardsthey met Saledo and
gave him the jewelry. They later met at the gpartment of Amy Lovette. Thefollowing day, they
pawned some of the jewelry for money to travel to Texas. Saledo told the defendant about going to
Texas, how to dispose of the jewelry, how much fun it would be, and about women and drugs. The
defendant stated that he was arrested in Texas. Asto his drug use, the defendant testified that he
began using drugs around age fourteen (14). He started out using marijuana and progressed to
cocaine and the heavy use of alcohol. He stated that he had used marijuana and cocaine on the day
of hisarrest in Texas. At thetime of the hearing, the defendant had been incarcerated for 214 days.
The defendant testified:

“I’velearned that thisreally wasn't methewholetime. | mean, | -- I'vereflected on
it, the upbringingmy parents have given meand taught .... | mean, | -- thewholetime
I’ ve been acting like, really, abig kid. And, being in jail, beingincarcerated these
two hundred and fourteen days, iskind of awake up call. It stimefor meto stop and
to step up and be aman.”

The defendant stated how sorry he was for the burgary and for what he had put the victim
and her sister through. The defendant offered to work two jobsto make complete restitution. The
defendant testified that he would enter adrug treatment program at Buffalo Valley and hopesto get
back into basketball by attending school. Also, the defendant has a job waiting for him upon his
release with Southern Hospitality Corporation.

During cross-examination, the defendant stated that he could not get into Starting Point
because they were full at thetime. Also, the defendant stated that if he had known, he could have
signed up for New Avenues and did it when hewas bound over. Asto any NA or AA meetings, the
defendant stated that they had just started the sign-up sheet two weeks prior, and that classes had not
yet started.

When questioned by the trial court, the defendant testified that he got approximately two
thousand dollars ($2,000) from the burglary. Asto hisjuvenilerecord, thedefendant related that he
was arrested at age fourteen (14) for shoplifting, and did forty-eight (48) hours on weekends in
Williamson County. He aso did six (6) months on probation for passing bad checks at age sixteen
(16). The defendant denied being a member of the Gangster Disciples, but admitted he was guilty
of hanging around with them.



Thetrial court, initsruling, sentenced the defendant to the agreed upon four year sentence,
provided that if the defendant completed the Life Lines Program, the trial court would et him out.
In denying supervised rel ease, thetrial court expressed concern that Buffalo Valley could not satisfy
the defendant’s significant drug problem. Also, the trial court expressed concern over the
defendant’ s involvement, the seriousness of this particular burglary, and that persons have been
killed in home burglaries, but not in this case.

LEGAL ANALYSIS

The defendant asserts that the trial court erred in imposing confinement for the conviction
of aggravated burglary; that thetrial court erred in confining the defendant in the absence of proof
to rebut the presumption that a sentence other than incarceration would result in successful
rehabilitation; and that thetrial court erred in confining the defendant despite mitigating factorsand
thetrial court’s reliance on an inappropriate enhancement factor. The State counters that the trid
court correctly imposed a sentence of confinement.

When an accused challengesthelength, range, or manner of service of asentence, thisCourt
has a duty to conduct a de novo review of the sentence with a presumption that the determinations
made by the trial court are correct. Tenn. Code Ann. § 40-35-401(d). This presumption is
“conditioned upon the affirmative showingin therecord that thetrial court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991).

When conducting ade novo review of asentence, this Court must consider: (a) the evidence,
if any, received at thetrial and sentencing hearing; (b) the pre-sentence report; (c) the principles of
sentencing and arguments as to sentencing alternatives; (d) the nature and charaderistics of the
criminal conduct involved; (e) any mitigating and statutory enhancement factors; (f) any statements
made by the defendant regarding sentenang; and (g) the potential or lack of potential for
rehabilitation or treatment. See Thomas v. Sate, 755 S.W.2d 838, 844 (Tenn. Crim. App. 1988);
Tenn. Code Ann. § 40-35-102,-103,-210.

If our review reflects that the trial court, by following the statutory sentendng procedure,
imposed alawful sentence, after having given dueconsideration and proper weight to thefactorsand
principles which are set out under the act, and that the trial court’s findings of fact are adequately
supported in the record, then we may not disturb the sentence even if we would have preferred a
different result. State v. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

After areview of the transcript of the sentencing hearing, we find that the trial court denied
an alternative sentence in that the seriousness of the offense justified incarceration and that the
defendant had a significant drug problem that could not be handled by Buffalo Valey. However,
the record does not reveal that the trial court considered any of the other sentencing factors.
Accordingly, we review the sentencing decision de novo without the presumption of correctness.



The defendant contends on appeal that he is exactly the type of individual for whom the
rebuttal presumption was enacted. Tenn. Code Ann. § 40-35-101. The State counters that the
defendant has failed to megt his burden of establishing his suitability for probation. Tenn. Code
Ann. § 40-35-303(b).

In hisrequest for an alternative sentence, the defendant pointsout that he was nineteen (19)
years old at the time of the offense, had two juvenile findings of delinquency for misdemeanor
offenses, and no adult convidions. The defendant has no history of violence, but developed a
serious drug abuse problem at an early age, and he associated with the “wrong crowd.” The
defendant submitted a drug treatment program for the trial court’s consideration and had full-time
employment awaiting him upon supervised release. Likewise, the defendant’ s genuineremorse at
the sentencing hearing and offer to make restitution supports his candidacy for some form of
supervised release. Against this evidence, the trial court believed that incarceration was the proper
remedy.

A defendant who “is an especially mitigated or standard offender convicted of aClassC, D
or E felony is presumed to be afavorabl e candidae for alternative sentencing gptionsinthe absence
of evidence to the contrary.” Tenn. Code Ann. § 40-35-102(6). Our sentencing law also provides
that “convicted felons committing the most severe offenses, possessing criminal histories evincing
a clear digegard for the laws and morals of society, and evincing failure of past efforts at
rehabilitation shall begivenfirst priority regardingsentencinginvolvingincarceration.” Tenn. Code
Ann. 8 40-35-102(5). Thus, adefendant sentenced to eight (8) years or lesswhois not an offender
for whom incarceraionisapriority, ispresumed eligiblefor alternative sentencing unless sufficient
evidence rebuts the presumption. Because the defendant isa Range | offender, who haspled guilty
to aggravated burglary, aClass C felony, heis presumed to be afavorable candidatefor alternative
sentencing. Seeld. §40-35-102(6).

Tennessee. Code Annotated 8§ 40-35-103(1) sets forth guidance as to what “constitutes
evidence to the contrary.”:

(A) Confinement is necessary to protect society by restrai ning a defendant who has
along history of criminal conduct;

(B) Confinement is necessary toavoid depreciaing the seriousness of the offense or
confinement is particularly suited to provide an effectivedeterrenceto otherslikely
to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or recently been
applied unsuccessfully to the defendant.

See Satev. Ashby, 823 SW.2d at 170; Satev. Neely, 1 SW.3d 679, 685 (Tenn. Crim. App.
1999).



With respect to the seriousnessof the offense, thetrial court found that the defendant played
aleadroleinthecommissonof the burglary, alarge amount of valuablejewelry wastaken, and that
people have been killed in home burglaries. However, this Court in State v. Bingham:

In order to deny an alternative sentence based on the seriousness of the offense, “the
circumstances of the offense as committed must be epecidly violent, horrifying,
shocking, reprehensible, offensive, or otherwise of an excessive or exaggerated
degree,” and the nature of the offense must outweigh all factors favoring a sentence
other than confinement.

910 SW.2d at 454 (Tenn. Crim. App. 1995). Here, the defendant did commit an invasion into the
home of the victim and took alarge amount of valuable jewelry. However, nobody wasinjured and
apparently the home was not vandalized. Accordingly, we do not find that the presumption of an
alternative sentence has been rebutted by theseriousnessof the offense. Astothetrial court’ sdenial
of an alternative sentence based on Buffalo Valley’ sinability to cope with the defendant’ s serious
drug problem, thetrial court did not state specific reasons asto why this treatment program was not
adequate. Thus, wedo not find the presumption of an alternative sentence hasbeen rebutted by this
finding.

Having found that the presumption of alternative sentence has not been rebutted, we must
now determine which sentencing alternative is appropriate. Because the defendant’ s sentence was
under eight (8) years and because the defendart is not otherwise disqualified, he is digible for
probation under our statutory system. Seeld. Tenn. Code Ann. § 40-35-303. Probation isto be
automatically considered as a sentence alternative for eligible defendants; however, “the defendant
isnot automatically entitled to probation as a matter of law.” Satev. Hartley, 818 S.\W.2d 370, 373
(Tenn. Crim. App. 1991) (quoting Tenn. Code Ann. 8§ 40-35-303 sentencing comm’ n comments).
The burden of proving probation restswith the defendant. See Tenn. Code Ann. § 40-35-303(b).
If thetrial court determinesthat aperiod of probation is appropriate, it shall sentence the defendant
to a specific sentence but shall suspend that sentence and place the defendant on supervised or
unsupervised probation either immediately or after aservice of aperiod of confinement. Tenn. Code
Ann. 8§ 40-35-303(c). Placement on probation following the service of a period of confinement is
an alternativetoa” straight time” sentence and iscommonly referred to as* split confinement.” State
v. Lane, 3 SW.3d 456, 464 (Tenn. 1999).

In determining whether to grant probation, thetrial court must consider: (a) the defendant’s
criminal record; (b) his background and social history; (c) his present condition, including his
physical and mental condition; (d) the nature and circumstances of the dffense; (€) the deterrent
effect on other criminal activity; and (f) the likelihood that probation isin the best interest of both
the public and the defendant. State v. Bonestel 871 S.W.2d 163, 169 (Tenn. Crim. App. 1993).
Also, the trial court is dbligated to consider the potential for rehabilitation or treatment of the
defendant in determining the sentence alternative. Tenn. Code Ann. 8§ 40-35-103(5).



At the time of the sentencing hearing, the defendant was nineteen (19) yearsold. He had no
other criminal history except for two juvenile offenses. Upon release, the defendant has a twenty-
eight (28) day in-housetreatment program at Buffalo Valley Drug Treatment Center and full-time
employment. The defendant has strong family support and expressed complete remorse for the
burglary of the victim’'s home Also, the defendant has expressad his desire to make complete
restitution by working two jobs. The defendant has no history of violent acts, other than his self-
destruction through the use of drugs. To counter this evidence, the defendant has along history of
drug abuse, no past indication of an attempt at treatment, little employment history, wason LSD at
thetime of the burglary, and pawned the jewelry to obtain fundsto go to Texasto livethe good life,
“doing drugsand women.” The defendant received two thousand dollars ($2,000) for hispart in the
burglary, and convinced afriend to becomeinvolved inthiscriminal offense. The defendant has not
received or taken advantage of any drug treatment programs while in custody.

We concludefrom our review of therecord, that the defendant shoul dbe placed on probation
in that he has served two hundred fourteen plus (214+) daysin incarceration since the commission
of the offense. Thisamountsto split confinement. We believe that this sentence isthe least severe
measure necessary to achieve the purposes of punishment and rehabilitation, and it also conserves
resources because the defendant will not serve his entire sentence in incarceration. See Sate v.
Bingham, 910 S.W.2d at 457. Wefind that thetria court’sdenial of an alternative sentence, based
on his completing adrug program, LifeLines, whilein custody, intriguing. Thetrial court failedto
set out in the record as to just what this drug treatment program is, what the consequences are and
how such drug treastment would benefit the defendant. In the absence of such record, we must
modify thedefendant’ sfour year sentenceto be servedin split confinement for two hundredfourteen
(214) daysfollowed by supervised probation. The case isremanded to thetrial court to determine
the terms and conditions of probation.

L. TERRY LAFFERTY, SENIOR JUDGE



