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OPINION

On July 19, 1995, the Appellant, Vernon West, was convicted of second degreemurder and
sentenced to twenty yearsin the Tennessee Department of Correction. Hisconviction and sentence
were affirmed on direct appeal to this court. See State v. Derenzy Turner and Vemon West, No.
02C01-9512-CR-00390 (Tenn. Crim. App. at Jackson, July 11, 1997), perm. to appeal denied (Tenn.
Feb. 23, 1998). On March 5, 1998, the Appellant filed apro se petition for post-conviction relief




alleging ineffective assistance of trial counsel and a Brady violation.! Following appointment of
counsel, an evidentiary hearing was held at which time the post-conviction court denied the
Appellant relief. On appeal, the Appellant argues that trial counsel was deficient for (1) failing to
seek a severance of his case at trial from that of hisco-defendant, (2) failing to investigate certain
aspectsof the case no more than ten days beforetrial, and (3) failing tocall two witnessesto testify
attrial. After review, wefind no error. Thus, we affirm the Shelby County Criminal Court’ sdenial
of relief.

The Appellant arguesthat he received ineffective assistanceof counsel at trial. In response,
the State contends that “ because petitioner has already litigated his claim of ineffective assistance
of counsel [on direct appeal], his claim was previously determined and nat cognizable in hispost-
conviction petition.” We agree.

On direct appeal, the Appellant raised as an issue the ineffectiveassistance of trial counsel.
One of the factual grounds for ineffectiveness addressed the question of whether counsel was
deficient for not seeking a severance of his case at trial from that of his co-defendant. This court,
on direct appeal, found the Appellant’s ineffectiveness claims without merit. State v. Derenzy
Turner and Vernon West, No. 02C01-9512-CR-00390. Thisidentical issueisagan raised on appesal.
Becauseit has previously been determined, any further review by this court isforeclosed. TENN.
CoDE. ANN. 8 40-30-206(f).

Moreover, as to the remaining factual alegations of deficient performance, ineffective
assistanceof counsd isgenerd ly a“ singlegroundfor relief” under the post-convictionstatute. Cone
v. State, 927 SW.2d 579, 581-82 (Tenn. Crim. App. 1995), perm. to appeal denied (Tenn. 1996),
cert. denied, 519 U.S. 934, 117 S. Ct. 309 (1996). “The fact that such violation may be proved by
multiple acts or omissions does not change the fact that there remains only one ground for relief.”

Frank McCray v. Stae, No. 01C01-9108-CR-00255 (Tenn. Crim. App. at Nashville, Sept. 11,
1992). A petitioner may not relitigate previously determined grounds for relief simply by adding
factual basisfor an ineffective assistance of counsel claim. Cone, 927 S.W.2d at 581-82. Thus, the
Appellant’ s allegations of ineffective as3astance of trial counsel in this apped are waived because
these claims have been previously determined on direct appeal > See Statev. Derenzy Turner and
Vernon West, No. 02C01-9512-CR-00390.

Our holding today that the Appellant’s claim of ineffectiveness was previously determined
is based upon this court’ s ruling on direct appeal finding this claim without merit. The 1995 Post-
Conviction Act provides that:

lThe allegation of a Brady claim was not raised on appeal.

2Notwithstandi ngour holding, we acknow |edge that aclaim that appellate counsel’ s performance was deficient
remained viable asit was not yet ripe for determination at trial. See, e.q.. Jonathan A. Hyler v. State, No. 01C01-9511-
CR-00362 (Tenn. Crim. App. at Nashville, Sept. 19, 1996), perm. to appeal denied, (Tenn. Mar. 3, 1997); Kirby George
Wallace v. State, No. 01C01-9308-CC-00275 (Tenn. Crim. App. at Nashville, Sept. 15, 1994).
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A ground for relief is previously determinedif acourt of competent jurisdiction has
ruled on the merits after afull and fair hearing. A full and fair hearing has occurred
where the petitioner is afforded the opportunity to call witnesses and otherwise
present evidence, regardless of whether the petitioner actually introduced any
evidence.

TENN. CoDE ANN. 8 40-30-206(h). The issue of ineffectiveness of counsel, dthough not raised in
the Appellant’s Motion for New Trial, was raised on direct appeal. State v. Derenzy Turner and
Vernon West, No. 02C01-9512-CR-00390. Accordingly, consistent with the authority of Housev.
State, 911 SW.2d 705, 706 (Tenn. 1995), we conclude that the Appellant was provided the
opportunity for afull and fair hearing sufficient to support a finding of “previous determination.”
Id. (Tennessee cases generally dealing with the concept of waiver in the post-conviction context
apply an objective standard and impute the conduct of counsel to their clients). See, e.q., Melvin
Darrell Sawyer v. Stae, No. 01C01-9811-CR-00440 (Tenn. Crim. App. at Nashville, Nov. 29, 1999),
perm. to appeal denied, (Tenn. Jun. 26, 2000); Jonathan A. Hyler v. State, No. 01C01-9511-CR-
00362; Jmmy Wayne Wilson v. State, No. 909 (Tenn. Crim. App. at Knoxville, May 29, 1991).
This factual scenario again illustrates, as noted on direct appeal, that the practice of raising
ineffective assistance of counsel claimson direct appeal is* fraught with peril” and should normally
be raised by pditions for post-conviction relief. State v. Derenzy Turner and Vemon West, No.
02C01-9512-CR-00390. Again, for the foregoing reasons, the Appellant’s claim of ineffective
assistance of counsel isprocedurally defaulted, havingbeen previously determined on direct appeal.
Thus, we affirm the Shelby County Criminal Court’s denial of post-conviction relief.

DAVID G. HAYES, JUDGE



