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DAviID G. HAYES, J., dissenting.

| am unable to join with my colleagues in holding that a trid judge may not modify a
misdemeanant’s “program eligibility” percentage following revocation of the misdemeanant’s
suspended sentence. Our sentencing laws provide that “in imposing a misdemeanor sentence, the
court shall fix aspecific number of months, days or hours and the defendant shall be responsiblefor
theentire sentence. . .,” subject to various authorized sentencing credits. Tenn. CodeAnn. 8 40-35-
302(b). The program eligibility percentage, as provided by subsection 302(d), has no bearing upon
the misdemeanant’ s length of sentence or when the sentence expires; rather, as noted above, every
non-suspended misdemeanor sentenceis served at one hundred percent. Moreover, as observed by
themgjority, program eligibility percentageisdistinguished from probation, which isauthorized in
subsection 302(e). Program eligibility, whichisviewed under our sentencing law asarehabilitative
measure, relates only to placement in “rehabilitative programs’ for service of the sentence as
imposed. Thefixing of apercentagefor program elighbility, aswith probetion, must be determined
at sentencing. Tenn. Code Ann. § 40-35-302(d).

The majority reasons that because our law requires reinstatement of the original judgment
following revocation, the Appellant’s origind program eligibility of thirty percent must also be
reinstated. | respectfully disagree. Again, program eligibility is unrelated to the sentence length,
being expressly enacted as a rehabilitative measure, similar in purpose to probation. By analogy,
the probationer whose suspended sentence isrevoked is not entitled to reinstatement of the original
judgment, i.e., probation. Similarly, a defendant serving a felony sentence of two yeas or less
whosesentenceisrevoked isnot eligiblefor rel ease after reaching hisoriginal releaseeligibility date
but, rather, must serve the entiresentence origindly imposed. Tenn. Code Ann. § 40-35-501(a)(7).
In sum, | find no provision in our sentencing law which requires that the trial court afford to a
defendant, whose sentence is revoked, the same sentencing considerations as originally received.



The Appellant in this case appears to have violated virtually every imposed condition of
probation. If thetrial court at sentencing had expressed no eligibility percentage then, under the
majority’s holding, the Appellant would be immediately eligible for all available rehabilitative
programs in the Johnson County Jil. | do not believe that it was the intent of our legislaturein
enacting Tenn. Code Ann. § 40-35-302(d) to provide rehabilitative program credits to probation
violatorswho do not wish to be rehabilitated. Thedecision astowhat percentage of a sentence mug
be served prior to being eligiblefor rehabilitative programsfollowing aprobation revocation shoul d
be |eft to the discretion of the trial court under the facts of the case.

For the reasons, | would affirm the judgment of the trid court.

DAVID G. HAYES, JUDGE



