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OPINION

The defendant was indicted in case 99-200 for statutory rape; in case 99-201 for one count
of official misconduct and one count of unlawful use of an altered registration plate; and in case 99-
202 for one count of offidal misconduct, one count of furni shing a cohol to aperson under twenty-
oneyears of age, one count of contributingto the delinquency of aminor, and one count of criminal
responsibility for possession of marijuana by another. Pursuant to a negotiated agreement, the
defendant pled guilty to the unlawful use of an altered registration plate and contributing to the
delinquency of aminor. The other charges were dismissed. The defendant received an effective
sentence of two years probation. Thetrial court wasto determine whether the defendant should be
granted judicia diversion. A sentencing hearing was held, and the trial court found that judicial
diversion was not appropriate. The defendant now challenges the trial court's denial of judicial



diversion. Specifically, the defendant contends the trial court erred in basing its decision to deny
judicial diversion solely upon thefact that the defendant was alaw enforcement officer at thetime
of the commission of the offenses.

ABSENCE OF GUILTY PLEA TRANSCRIPT

The record before this court does not contain a transcript of the gulty plea. In order to
conduct an effective appellate review of sentencing, a transcript of the guilty plea hearing is
necessary. State v. Keen, 996 SW.2d 842, 844 (Tenn. Crim. App. 1999). The transcript of the
guilty plea is usually necessary in orde for this court to ascertain the facts and circumstances
surrounding the offense. Indeed, the guilty plea hearing isthe equivalent of atrial. Id. at 843. In
the absence of atranscript of a guilty plea, this court must generally conclude that the sentence
imposed by the trial court was correct. 1d. at 844.

We further note that neither the defendant nor any other person testified at the sentencing
hearing. The pre-sentence report contans incriminating allegations of facts beyond the charges to
which the defendant pled. The defendant gave no statement in the pre-sentence report. Although
the trial court stated it did not rely upon the dismissed charges, we are still without the factual
circumstances surrounding the two chargesto which the defendant pled. Defense counsel’ sversion
of the circumstances stated during argument does not suffice.

We are, therefore, handicappedin providing effective appellate revien. We have elected to
review this matter, but we do so in light of the record before us.

EVIDENCE PRESENTED AT THE HEARING

The trial court conducted a hearing to determine whether the defendant should be granted
judicial diversion. Thestate argued that the defendant should bedeniedjudicial diversion. Thestae
claimedthat sincethe defendant was a TennesseeHighway Parolman, hisconvictionsdemonstrated
anabuseof publictrust. Furthermore, the state argued that granting diversion would depreciate the
wrongfulnessof the defendant's acts, especialy inlight of thefact that at |east one of the defendant's
convictions involved minors and the use of acohol.

The defense proof consisted totally of documentary evidence. This evidence reflected that
the defendant was married with two children; was a graduate of the Tennessee Highway Patrol
Academy; had no prior convictions, and had received numerous letters of commendation. The
defendant also presented evidence that he was a member of the Air Naional Guard, served in
Operation Desert Storm, and was classified as a disabled veteran; had completed his Bachelor of
Science degree duringthe time that his case was pending inthetrial court; and currently owned his
own carpet cleaning business. Additionally, the defendant presented the court with various letters
attesting to his good character and standing in the community.
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Defense counsel argued that, with regard to the charge of unlawful use of an altered
registration plate, the defendant did have a proper license plate but gave his renewal stickersto a
person who then pl aced them on another vehicle's license plate. With regard to thecontributing to
the delinquency of aminor charge, defense counsel claimed that defendant did not furnishany illegal
substances to the minors, but admittedthat defendant did nothing to discourage theillegal conduct.
Finally, defense counsel argued that the defendant was not acting in his official capacity as alaw
enforcement officer during the commission of either offense.

TRIAL COURT'SFINDINGS

Thetrial court stated that it reviewed al of the evidence presented by both the state and the
defendant and was not considering the dismissed charges. The trial court specifically considered:

(1) the attitude and behavior of theaccused since arest;

(2) the accused’ s amenability to correction;

(3) the circumstances of the offense;

(4) the accused’scriminal higtory;

(5) the accused’ssocid higory;

(6) the accused’s physical and mental health;

(7) the deterrence value to the accused as well as to others; and

(8) whether judicial diversion would serve the ends of justice, considering the interests of
the public as well as the accused.

See Statev. Parker, 932 SW.2d 945, 958 (Tenn. Crim. App. 1996). Thetria court found that most
of these factors were favorable to the defendant. However, the trial court concluded that it must
determine whether judicial diversion would "serve the ends of justice" in the instant case.

With regard to the defendant's status, the trial court found that it "has someinterest . . .in
making surethat individualswho arein the public trust do not abusethat trust.” Ultimately, thetrial
court held that, ". . . in this case, considering everything, | cannot find that the ends of judice will
be served by placing Mr. Lewison judicial diversion.”

JUDICIAL DIVERSION

When a defendant contends that the trial court committed error in refusing to impose a
sentence pursuant to Tenn. Code Ann. 8 40-35-313, commonly referred to as “judicial diversion,”
this Court must determinewhether thetrial court abused itsdiscretioninfailing to sentence pursuant
to the statute. State v. Cutshaw, 967 SW.2d 332, 344 (Tenn. Crim. App. 1997); State v. Bonestdl,
871 SW.2d 163, 167 (Tenn. Crim. App. 1993). Judicia diversion issimilar to pretrial diversion;
however, judicial diversion follows a determination of guilt, and the decision to grant judicial
diversion rests with the trid court, not the prosecutor. State v. Anderson, 857 SW.2d 571, 572
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(Tenn. Crim. App. 1992). When adefendant challengesthetrial court’ sdenial of judicial diversion,
we may not revisit the issue if the record contains any substantial evidence supporting the trial
court’sdecision. Cutshaw, 967 S.W.2d at 344; Parker, 932 SW.2d at 958.

The criteria that must be considered in determining whether an eligible accused should be
granted judicial diversion include: (a) the defendant’s amenability to correction; (b) the
circumstancesof the offense; (c) the defendant’ scriminal record; (d) the defendant’ ssocial hi sory;
(e) the defendant’ s physical and mental health; and (f) the deterrence value to the defendant and
others. Cutshaw, 967 S.W.2d at 343-44; Parker, 932 S.W.2d at 958. An additional consideration
iswhether judicial diversion will servethe endsof justice, i.e., the interests of the public aswell as
the defendant. Cutshaw, 967 SW.2d at 344; Parker, 932 SW.2d at 958.

ANALYSIS

Firstly, we do not feel we can effectively review the circumstances of the offensesdueto the
absence of the guilty plea transcript. See Keen, 996 SW.2d at 844. The circumstances of the
offenses are indeed i mportant in determining whether the defendant should be granted judicial
diversion. See Cutshaw, 967 SW.2d at 344; Parker, 932 SW.2d at 958. We, therefore, presume
thetrial court was correct. Keen, 996 SW.2d at 844.

Secondly, we reject the defendant's contention that he has been unduly pendized simply
because he was alaw enforcement officer. A defendant’s status as a law enforcement officer need
not be ignored by a sentencing court in deciding whether or not to grant the largess of judicial
diversion. On the other hand, alaw enforcement officer should not automatically beexcluded from
consideration from judicial diversion simply because of hisor her employment status, especially for
an off-duty, non-job related offense. One's employment statusis simply one factor, anmong many,
to consider inmakingthejudicial diversion determination. Theissue beforethiscourt isnot whether
defendant isasuitable candidate for alternative sentencing. Heisagood candidate for and has been
granted an alternative sentence in the form of full probation. Thesole question before thiscourt is
whether thereis any substantial evidenceto support thedenial of judicial diversion. Anderson, 857
SW.2d at 572. We conclude, after considering the entire record in light of the findi ngs of thetrial
court, that thereis.

The defendant reliesupon our opinionin Statev. JamesM. Williams, No. 02C01-9710-CR-
00388, 1999 WL 2848 (Tenn. Crim. App. filed January 5, 1999, at Jackson), perm. to app. denied
(Tenn. 1999), and argues that defendant's status as alaw enforcement officer should not be used as
the basis for denying judicial diversion for offenses unrelated to his employment. However, in
Williams we upheld the denial of judicid diversion whilegranting probation. While a defendant
may be presumed to be afavorablecandidatefor alternativesentencing, no such presumption exigs
withregardtojudicial diversion. Thus, in Williamswe concluded that, eventhough diversionwould
have been appropriate, we should defer to the decision of the trial court to deny judicia diversion,
absent a clear abuse of discretion.




The trial court determined that granting judicial diversion would seriously depreciate the
seriousnessof the defendant's conduct. Examining the evidence beforeit, thetrial court ultimately
concluded that the ends of justice would be ill served by granting judicial diversion in the instant
case. Likethe court in Williams, we find that although the trial judge would have acted within his
discretionary authority had he granted judiaal diversion, we can not say tha he abused his
discretionary authority by denying it.

Thus, we affirm the judgment of thetrial court.

JOE G. RILEY, JUDGE



