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OPINION

The defendant was charged with four counts of first degree murder, following the discovery
of thevictims' bodiesin awooded areanear Cahaba Lane in Knox County. The defendant pleaded
not guilty and not guilty by reason of insanity to all four counts. On the fifth day of deliberations,
the jury sent the trial court a note stating that it was unable to arrive at a unanimous decision. The
trial court recalled the jury, asked if further deliberations would be beneficial, and then discharged
the jury upon receiving anegative response. Thiscourt’sorder granting the defendant permission to
appeal limited the issues for review to whether the Double Jeopardy Clause bars aretrial of the case



because:

(1) thetrial court dismissed the jury after the appellant had been placed in jeopardy
without declaringa mistrial;

(2) there was no “manifest necessity” to discharge the jury on the issue of the
appellant’ s factual guilt of each offense; and

(3) thejury’ sinability to reach averdict was precipitated by prosecutorial misconduct
or judicial misconduct during the course of the trial itself.

The defendant contends that federal and state constitutiond prohibitions against double
jeopardy prevent retrial, arguing that:

(1) thejury’ snoteson February 12 and 13, 1999, place the defendant in jeopardy with
regard to the act of killing;

(2) manifest necessity did not require the trial court to release the jury before
accepting its partial verdict on the issue of the act of killing;

(3) the trial court’ simproper comments to the jury made it impossible for the court
to determine that manifest necessity existed;

(4) the trial court denied him due process, including the right to be heard, before it
discharged the jury;

(5) prosecutorial misconduct and judicial overreaching resulted in thejury’ sinability
to reach averdct and caused jeopardy to attach;

(6) thetrial court erroneously failed to take thejury’ s special verdicts on factual guilt
or the degree of homicide; and

(7) double jeopardy, resjudicata, and collateral estoppel prohibit retrial of the issue
of whether he suffered from a mental disease or defect because the jury rendered a
special verdict asto that issue.

Because double jeopardy does not bar retrial of the defendant on the four counts of first degree
murder, we affirm the trial court’s denial of his motion to bar retrial.

. DISCHARGE OF JURY

We first address the defendant’s contentions relaing to whether the trial court propely
declared amistrial following the jury’ s announcement that it could not reach a unanimous decision.
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The defendant argues that although jeopardy had attached, the trial court released the jury without
declaring amistrial; that no manifest necessity existed to discharge the jury without taking its partial
verdicts; and that thetrial court’ simproper commentsto the jury madeit impossible for ameaningful
manifest necessity determination to be had. Finally, he claims that the trial court denied him due
processwhen it discharged the jury without conferring with counsel or alowinghim an opportunity
to be heard. The state contends that manifest necessity existed due to the jury’ sinability to reach a
verdict and that all of the partiesknew that thetrial court wasgoing to and did declareamistrial when
it called the jury into the courtroom, following the jury’s February 13 note.

Because of the nature of the defendant’ s contentions, we review the events surrounding the
dischargeof thejury insomedetail. Thejury began deliberating on the morning of February 9, 1999.
On February 12, the jury sent the court a note, which read:

Y our Honor:
We are unable to come to a unanimous decision on mental responsibility.
Peopl€e s decisions are unlikely to change.
Leslie Boone
Foreman

We can agree that he has a mental disease or defect, but we cannot decide on the
second part on p. 18 # 2 & 3. Can you give us some guidance?

Withthejury out, thetrial court noted that the jury was referring to the second portion of theinsanity
instruction relating to the defendant’ s capacity to appreciate the wrongfulness of his conduct or to
conform his conduct to the requirements of thelaw. The defendant requested amistrial, arguing that
thejury wasirrevocably hung. The court reread the note to defense counsel, who conferred and then
repeated therequest for amistrial, arguing that the jury had deliberated for four daysand that the note
was not asking for clarification. Thecourt stated that it viewed the jury tobe asking for clarification
and commented that it was amazed that the defendant did not want the jury to deliberate further on
theissue. The court stated its intention to give the jury further instructions on insanity and to allow
the jury to deliberate longer.

The following morning, February 13, the court instructed the jury as follows:

Tennessee Code Annotated 39-11-501 provides as follows: Insanity. Insanity isa
defenseto prosecutionif at the time of such conduct asaresult of amental disease or
defect, the person lacked substantial capecity either to appreciate the wrongfulness of
the person’s conduct or to conform that conduct to the requirements of the law. As
used in this section, mental disease or defect does not include any abnormality
manifested only by repeated criminal or otherwise antisocial conduct.

Therefore, Mr. Huskey would nat be legally responsible for his criminal
conduct if at the time of such conduct, as theresult of amental disease or defect, Mr.
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Huskey lacked thesubstantial capecity to either appreciate the wrongfulness of his

conduct or conform his conduct to the requirements of the law he is charged with
violating.

The court returned the jury to its deliberations. The defendant renewed his objection to the new
instruction and moved for amistrial.

Just over two hours later, the jury sent the court another note, stating “We have deliberated
at length and we camot reach a unanimous decision.” The court observed that the note wasnot a
guestion, and the following discussion occurred:

The Court: | am going to ask them about that. | think clearly, they have deliberated

for four and ahalf days. | just don’t see how you can ask ajury to do any more than

they have done. | am gaing to ask them the perfunctory question of whether or not

they feel any deliberations would be of any benefit, but | am certainly not going to

push them at this point.

| know that they have worked hard, and | know that they havetried to resolve

their differences, and it is clear that they are unable to do that. Do you want me to

inquire asto the split?

[Defense Counsel]: No, sir.

[Prosecutor]: Yes, Sir.

[Defense Counsd]: We would move for amistrial.

[Prosecutor]: Well, of course, that would be after amistrial had been declared.

[Defense Counsel]: After you declare amistrial —

[Prosecutor]: Oh, yes. It would be improper to ask —

[Defense Counsd]: Yes.

[Prosecutor]: — before ajudge made a ruling on the mistrial motion. And we would
ask for —

[Defense Counsd]: But you would not ask which way it goes.

The Court: Yes.



[Prosecutor]: You just ask the numerical split?
The Court: | was going to ask both.

[DefenseCounsel]: Well, don’t ask the second question, Judge. | think, under thelaw,
you don't.

[Defense Co-Counsel]: | think you can ask what the split is, but not —
[Defense Counsel]: You can ask the split, but not which way.
[Prosecutor]: Well, after you mistrial it, you can do anything you want to do.

The Court: Yes, well, thet isthe point. | mean, onceitisover, | think you caninquire
asto either one.

[Defense Counsel]: No, the reason you don’t do that, Judge, is because it influences
futurejurors. Itisinformation in the public —

The court agread to ask the jury only about its numericd split.
Upon the jury’ s return to the courtroom, the following transpired:
The Court: Ladies and gentlemen, | received your latest communication —and | can
tell you that | was not shocked to receive it —which readsthat, “We have deliberated
at length and cannot reach a unanimous decision.” | know that you have been
working for four and a half days. | know that you have been working very hard, and
| am going to ask this question, because | feel compelled to do it: Do you thirk, if
givenfurther opportunity to discussthe meritsof thiscase, that you could resolve your
differences, ladies and gentlemen?
The Foreperson: (Shaking head in the negative)
The Court: Does anybody feel that you can?
Juror No. 12: No.
The Court: Ms. Bunch, it is not going to happen?

Juror No. 12: We did take a poll. We did, very nicely, go around the table, and
honestly expressed ourselves.

The Court: All right. Well, that happens sometimes. Obviously, we would have
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preferred to have averdict. | know that you have worked long and hard on it. You
can imagine, we have worked long and hard onit. But you are to be commended for
the time and effort that you have put into this case. We all observed you during the
course of the trial and are aware of the fact that you listened very intently, and
obviously took your job very serioudly.

| am going to release you, ladies and gentlemen.

The court proceeded to instruct the jurors not to talk about the case until they had been contacted by
the court and thanked the jurorsfor their service. Just before the jurors|eft the courtroom, the court
asked:

Oh, let me make one inquiry. | don't want to know which way. In other words, |
don’'t want to know — but | want to know the numerical split. Okay? In other words,
was it six to six? Was it eight to four? Was it nine to three? Can you give me a
numerical split?

Juror No. 11: Six to six, but it was on the mental responsibility part, not the guilt.

After the jury left, defense counsel discussed the schedule for filing a motion for a judgment of
acquittal, stating that he had thirty days in which to file a motion for a judgment of acquittal on a
mistrial.

In its order denying the defendant’s motion to bar retrial, the trial court found that after
substantial time and effort, the jury was unable to reach averdict on the defendant’ s sanity. It found
that the defendant requested amistrial during jury deliberationsand, thus, was barredfrom benefitting
from an action that he requested. It found that manifest necessity justified a mistria in the
defendant’ s case.

A. Jeopardy

The Double Jeopardy Clause of each of the United States and Tennessee Constitutions states
that no person shall be put in jeopardy of life or limb for the same offense. U.S. Const. amend. V;
Tenn. Const. art. I, 8 10. The clause“protects against asecond prosecutionfor the same offense after
acquittal. It protects against a second prosecution for the same offense after conviction. And it
protectsagai nst multiple punishmentsfor the sameoffense.” North Carolinav. Pearce, 395U.S. 711,
717,89 S. Ct. 2072, 2076 (1969); Statev. Phillips, 924 SW.2d 662, 664 (Tenn. 1996). Inajury trial,
jeopardy attaches when the jury is sworn. See State v. Knight, 616 S.W.2d 593, 595 (Tenn.1981).
Thedefendant contends, and we agree, that at thetimethejury wasdischarged, jeopardy had attached
in his case.

Oncejeopardy attaches, adefendant hasavalued interest in having the particular jury selected
for trial render averdict. United Statesv. Jorn, 400 U.S. 486, 485, 91 S. Ct. 547, 557 (1971). The
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policy behind limiting the state to a singe proceeding is the recognition tha:

the State with all its resources and power should not be allowed to make repeated
attempts to convict an individual for an alleged offense, thereby subjecting him to
embarrassment, expense and ordeal and compelling him to livein a continuing state
of anxiety and insecurity, as well as enhancing the possibility that even though
innocent he may be found guilty.

Green v. United States, 355 U.S. 184, 187-88, 78 S. Ct. 221, 223 (1957). Although the Double
Jeopardy Clause protects the defendant, “a defendant’ s valued right to have histrial completed by a
particular tribunal must in some instances be subordinated to the public’'s interest in fair trids
designed to end in just judgments.” Wade v. Hunter, 336 U.S. 684, 688-89, 69 S. Ct. 834, 836-37
(1949).

Generally, once jeopardy has attached, double jeopardy will not bar aretrial if the defendant
assents to the trid court ending the proceedings. State v. Mounce, 859 SW.2d 319, 321 (Tenn.
1993). In such case, the defendant has elected to waive averdict by that particular jury. 1d.; Knight,
616 S.W.2d at 596. Doublejeopardy alsodoesnot precluderetrial if manifest necessity existsfor the
trial court to declareamistrial. Mounce, 859 S.W.2d at 321. Thisistrue even if the defendant does
not consent to the mistrial or, in fact, objectsto themistrial. Id. Thedecisionto grant amistrial lies
within the trial court’s discretion, and we defer to the trial court’s decision absent an abuse of
discretion. 1d. at 322.

B. Mistrial

Initially, the defendant arguesthat thetrial court rel eased thejury without dedaringamistrial.
The state contendsthat although thetrial court did not expressly statethat it was declaring amistrial,
the defendant requested amistrial, all parties understood that thetrial court was declaring amistrial,
and the defendant did not object to the discharge of thejury. In arguing that the defendant requested
amistrial, the state points to the defendant’ s request for amistrial following the jury’ s February 12
note and again following the court’s supplemental insanity instruction the next morning. The
defendant argues that the general rule that amistrial upon defense motion does not bar retrial does
not apply when the defendant moves for a mistrial but that motion does not relate to the actions of
the court that resulted in the termination of the proceedings.

First, we notethat the defendant requested a mistrial following the jury’s February 12 note,
believing it revealed that the jury was hopelessly deadlocked. After the court’s supplemental
instruction and two additional hours of deliberation, the jury reported that it could not reach a
unanimous decision. Thus, we question whether the defendant’ s earlier requests for amistrial were
for a different reason from that which caused the trial court to release the jury. In any event, the
record reflects that following the court’s receipt of the February 13 note, defense counsd again
requested amistrial:



The Court: .... Doyouwant metoinquireasto the split?
[Defense Counsel]: No, sir.
[Prosecutor]: Yes, sir.

[Defense Counsd]: We would move for amistrial.

[Prosecutor]: Well, of course, that would be after amistrial had been declared.
[Defense Counsel]: After you declare amistrial —

[Prosecutor]: Oh, yes. It would be improper to ask —

[Defense Counsd]: Yes.

[Prosecutor]: — before ajudge made aruling on the mistrial motion.

(Emphasisadded). The discussions preceding and following the jury’ sreleasereveal that al parties
understood that thetrial court was going to and did declareamistrial. Generally, when the defendant
requestsor consentsto amistrial, double jeopardy protectionsdo not bar retrial. Knight, 616 SW.2d
at 596. “In such a case, the defendant has deliberately elected to forego his right to have guilt or
innocence determined by thefirst trier of fact.” 1d.

Furthermore, even when the trial court lacks manifest necessity to declare a mistrial, the
defendant’ s consent to the mistrial permits retrial. Mounce, 859 SW.2d at 322. In Mounce, our
supremecourt heldthat consent may beinferred from the defendant’ sfailure to object to the mistrial
if the defendant has an opportunity to object:

[T]he rationale for requiring an objection to a mistake istha it gives the trial judge
an opportunity to cure a situation that one or both parties perceive to bein error. A
party ought not be permitted to stand silently by whilethetrial court commitsan error
in procedure, and then later rely on that error when it is to his advantage to do so.
This is why there is precedent dating back to the last century holding that if an
accused fails to object to the jury's discharge upon a defective verdict, heis viewed
as having waived the right not to be put on trial again. State v. Ragsdale, 78 Tenn.
671, 672 (1882); see also, Waddle v. State 112 Tenn. 556, 82 SW. 827 (1904)
(absence of an objection to the discharge of the jury equates to awaiver). We thus
hold that when adefendant chooses not to object to the mistrial and givethetrial court
an opportunity to correct the error, consent may be infered and, therefore, double
jeopardy will not bar a subsequent prosecution.

I1d. at 323. Inthe present case, despite thediscussion regarding polling thejury following amistrid,
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the defendant lodged no objection tothe jury’ s release. Because we conclude that the defendant

consented to the mistrial, doublejeopardy does not bar aretrial regardless of the presence or absence
of manifest necessity.

C. Due Process

The defendant argues that the trial court denied him due process when it discharged the jury
without conferring with counsel or allowing him an opportunity to be heard. We believe the record
belies this contention. Following its receipt of the February 13 note, the trial court read the note to
the parties and then expressed its view that the jury had deliberated for four and one-half days and
was unableto agree. Theensuing discussion revealsthat the partiesknew that thetrial court intended
to declareamistrial. The defendant failed to take thisopportunity to objed to thejury’ srelease and,
in fact, requested a mistrial during the discussion. After the trial court discharged the jury, the
defendant participated in adiscussion regarding the schedule for filing his motion for ajudgment of
acquittal following amistrial. The defendant had an opportunity to be heard on the jury’ sdischarge
but chose to make no objection. His due process rights were not violated.

[I. PROSECUTORIAL MISCONDUCT AND JUDICIAL OVERREACHING

The defendant contends that numerous instances of prosecutorial misconduct and judicial
overreaching caused the jury to be unable to reacha verdict in this case and, thus, double jeopardy
barsaretrial. He argues that bad faith conduct on the part of the prosecutor or the trial court, which
results in a mistrial, prevents retrial. He asserts that in addition to the specific examples of
overreachinginthiscase, thetotality of the overreaching—including conduct, tacticsand proceedings
that predate the 1999 homicidetrial — precipitated the jury’ sinability to reach averdict on his sanity
or to announceitsverdict on guilt. The gate contendstha overreaching d one doesnot bar retrial but,
instead, that the prosecutor must intend to goad the defendant into seeking amistrial. It argues that
the defendant does not even allege that the prosecutor or the court intended to goad the jury into the
inability to reach a verdict. Finaly, it maintains that none of the instances mentioned by the
defendant can be considered misoconduct or overreaching on the part of the state or thetrial court.

Asnoted above, doublejeopardy doesnot bar aretrial when the defendant asksfor amistrial.
Oregon v. Kennedy, 456 U.S. 667, 672, 102 S. Ct. 2083, 2088 (1982); Mounce, 859 SW.2d at 321.
A narrow exceptiontothisruleexists: “ Only wherethe governmental conduct in questionisintended
to ‘goad’ the defendant into moving for amistrial may a defendant raise the bar of double jeopardy
to asecond trial after having succeededin aborting thefirst on hisown motion.” Kennedy, 456 U.S.
at 676, 102 S. Ct. at 2089. In Kennedy, the Supreme Court noted the possible confusion stemming
from language in other cases which indicated that bad faith or harassment by the prosecutor or the
trial court would be sufficient to invoke this exception. 1d. at 674, 678 n.8, 102 S. Ct. at 2088-89,
2090 n.8. The Court rejected these standards in favor of intent, finding them unmanageabl e because
the rational prosecutor is always seeking to “‘pregjudice’ the defendant by placing before the judge
or jury evidenceleading toafinding of hisguilt.” 1d. at 674, 102 S. Ct. 2089. “Prosecutorial conduct
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that might be viewed as harassment or overreaching, even if sufficient to justify amistrial on

defendant’s motion, therefore, does not bar retrial absent intent on the part of the prosecutor to
subvert the protections afforded by the Double Jeopardy Clause.” Id. at 675-76, 102 S. Ct. 2089.

Tennessee has expressly adopted the Kennedy standard under article I, section 10 of the
Tennessee Constitution for determining whether prosecutorial misconduct will bar aretrial. Statev.
Tucker, 728 SW.2d 27, 31 (Tenn. Crim. App. 1986). “Only when it is shown that the prosecutor is
‘goading’ the defense into moving for amistrial will double jeopardy bar aretrial.” Id. In order to
determine the prosecutor’s intent, the trial court should look to the circumstances surrounding the
prosecutor at the time:

When things are going well, the prosecutor will seldom want to provoke a mistrial.
However, when the caseiscollapsing around the prosecutor because thewitnessesare
weaker than expected, adverse rulings have kept out important evidence, or key
witnesses cannot befound or did not appear, thetrial judge can infer the prosecutor’s
intent and reach the conclusion that amistrial was actually desired. The prosecutor’s
explanation of his intent may be given some credence “in light of the minimum
requirements expected of all lawyers.”

1d. (quoting Pool v. Superior Court, 677 P.2d 261, 272 (Ariz. 1984)). The tria court’s factual
findingsin this regard are decisive on appeal unless the evidence preponderatesotherwise. Statev.
Nixon, 669 SW.2d 679, 681 (Tenn. Crim. App. 1983). The defendant bears the burden of showing
that the evidence preponderates against the trial court’s findings. 1d.

Thedefendant reliesupon Statev. Love, 597 F.2d 81 (6th Cir. 1979), and State v. Enoch, 650
F.2d 115 (6th Cir. 1981), toargue that bad faith conduct or overreaching by the prosecutor or thetrial
court issufficient to bar aretrial based upon double jeopardy principles. Initially, wenote that both
of these caseswere decided before the Supreme Court’ sdecisioninKennedy. In Kennedy, the Court
noted that language in United Statesv. Dintz, 424 U.S. 600, 96 S. Ct. 1075 (1976), and United States
v.Jorn, 400 U.S. 470, 91 S.Ct. 547 (1971), could be construed to mean that overreaching itself would
activatethe double jeopardy bar toretrial. 456 U.S. at 674, 678 n.8, 102 S. Ct. at 2088-89, 2090 n.8.
The Sixth Circuit in Enoch relied upon Dintz and Jorn to hold that “when a criminal defendant’s
successful request for a mistrial is precipitated by ‘prosecutorial or judicial overreaching, a
subsequent trial on the same chargesis barred by the double jeopardy clause.” Enoch, 650 F.2d at
117. It isthis standard that the Supreme Court in Kennedy found too broad to apply. 456 U.S. at
674, 102 S. Ct. 2089. In adopting the Kennedy standard in Tucker, this court noted that it protected
both the “defendant s right to afair trial and society’s right to have guilty criminals convicted” by
reserving the double jeopardy bar for only those instances in which the prosecutor sought to cause
the defendant to foreclose submitting the case to a particular jury:

In the overwhelming majority of the cases, corrective instructions to the jury can be
utilized to removethetaint of less serious prosecutorial misconduct. In casesof more
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serious error, the court can admonish the prosecutor in the presence of the jury,
expressing the court’ s disdain for the prosecutor’ s improper actions. Findly, inthe
most egregious cases, thetrial judge can, upon adefense motion, grant amistrial and
preserve the defendant’ s right to aretrial before another untainted jury. Only when
it isshown that the prosecutor is* goading” the defenseinto moving for amistrial will
double jeopardy ber aretrial.

Tucker, 728 SW.2d at 31. Thus, overreaching or misconduct aloneis insufficient to bar aretrial.

In its order denying the defendant’s motion to bar retrial, the trial court found that no
prosecutorial misconduct or trid court error forced a mistrial in this case. The record does not
preponderateagainst thisfinding. The defendant moved for amistrial following the jury’ s February
12 note, arguing that the jury was hopelessly deadlocked. The prosecutor agreed with thetrial court
that the jury was merely asking for further instruction. Thetrial court even stated that it was amazed
that the defendant did not want the jury to deliberate further on the issue. After the trial court
provided additional instructions on insanity and the jury deliberated further, the jury announced its
inability to reach averdict. Atthispoint, thetrial court determined that the jury was deadlocked, the
defendant requested amistrial, and the di scussion focused onwhether thetrial court could ask thejury
about its numerical split. Nothing about these events suggests that the prosecutor or the court was
attempting to goad the defendant into requesting a mistrial.

The defendant makes numerous allegations of prosecutorial misconduct and judicia
overreaching, which he claims precipitated the jury’s inahility to reach a verdict. With regard to
prosecutorial misconduct, he arguesthat the prosecutor made improper and prejudicial agumentsto
the jury which caused it to be unable to reach a verdid. He contends tha the state’s proof of his
sanity was weak and hinged upon the testimony of Dr. Herbert Speigel. He arguesthat Dr. Speigel
misapplied the M’ Naughten test for insanity and that the jury obviously rejected Dr. Speigel’s
testimony that the defendant did not suffer from a mental disease. Thus, the defendant claims that
in light of all the experts who found the defendant insane under the Graham test or who could not
disprove insanity, the jury necessarily based its inability to reach a verdict upon the prosecutor’s
improper arguments. He also contendsthat the prosecutor engaged in misconduct duringtrial, which
included hisfailure to approach the bench during bench conferences, personal commentsto thejury,
and conduct revealing his obvious hatred of the defendant. Although the defendant acknowledges
the difficulty in linking this alleged conduct to the jury’ sinability to reach a verdict, he argues that
once he has shown that the misconduct occurred, the state must show that the conduct did not
precipitatethejury’ sinability to reach averdict. Tothecontrary, asnoted above, the defendant must
prove that the evidence preponderates against the trial court’s finding that no prosecutorid
misconduct forced amistrial in thiscase. See Nixon, 669 S.W.2d at 681.

Regarding his claims of judicial overreaching, the defendant contends that the following
actions on the part of the trial court resulted in the state seauring the testimony of Dr. Speigel:
engaging in asua sponte and ex parteinvestigation of hismental condition; failing to hold ahearing
pursuant to McDaniel v. CSX Transp., Inc., 955 SW.2d 257 (Tenn. 1997), on the admissibility of
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Dr. Speigel’ stestimony; failing to exclude Dr. Speigel’s testimony on the basis of Rules 104, 403,
702, and 703, Tenn. R. Evid.; permitting Dr. Speigel to testify pursuant to the state's leading
guestions to opinions not contained in his one and one-half page report; and failing to require Dr.
Speigel to give hisopinionsto areasonable degree of psychiatric certainty. He contendsthatthetrial
court erroneously permitted the state to present the testimony of Dr. Speigel and Dr. Neil Haskell, an
entomologist, in rebuttal rather than granting his motion for ajudgment of acquittal for insufficient
evidence at the end of the state’ s proof with regard to hissanity or to the murder of PatriciaJohnson.
Healso assertsthat thetrial court erroneously refusad to suppress his1992 statements, which resulted
inthejury’ sinability to reach averd ct because the datements constituted the sole evidence linking
him to the murders. He contendsthat thetrial court erroneously denied him funds and international
assistance to locate Astrid Poppy, a German citizen whom “Kyle,” one of the defendant’ s alternate
personalities, falsely confessed to raping. He dso asserts that the trial court overreached by
erroneously redacting the portions of his statementsthat related to Astrid Poppy. He arguesthat the
trial court’s erroneous and arbitrary admission of evidence under Rule 404(b), Tenn. R. Evid.,
precipitated thejury’ sinability to reach averdict oninsanity or to announce averdicton factual guilt.
He contends that the trial court overreached by sua sponte instructing the jury to disregard defense
counsel’ sargumentsoutlining the involuntary hospitalization process contained in Tenn. Code Ann.
§ 33-7-303. He argues that the trial court erroneously failed to instruct the jury on the time of the
offense contained in the bill of particulars for Patricia Johnson’s murder. He claimsthetria court
overreached by instructing the jury to continueits deliberations at atime when neither the defendant
nor the court reporter were in the courtroom. He claims that the trid court’s disgualification
constitutes overreaching and infected every ruling and proceeding, causing the jury to be unable to
reach averdict.

Even taking all of the defendant’s allegations of prosecutorial misconduct or judicial
overreaching as true, we conclude that none of this conduct reveals that the prosecutor or the trial
court intended to provokeamistrial. Furthermore, nothing alleged by the defendant givesany reason
to expand upon the requirement in Tucker that the prosecutor or court must intend to provoke the
defendant’ s request for amistrial.

In additionto the all egationsregarding the conduct on the part of the prosecutor and trial court
during the murder trial ,the defendant contendsthat conduct preceding hismurder trial caused thejury
to be unableto reachaverdict. Helists the following conduct as resulting inthe state securing the
testimony of Dr. Speigel: prosecutorial delay in bringing the rape cases before the murder cases,
prosecutorial manipulation of theRule 12.2(c), Tenn. R.Crim. P., mental evaluation process; thetrial
court continuing the murder trial sua sponte three times over defendant’ s objection and request for
a speedy trial; the trid judge's refusd to hear any motions from May to August 1998 due to his
campaignfor reelection; andthetrial court’ spermitting the stateto abusethe Rule 16(a)(1)(D), Tenn.
R. Crim. P., disclosure process by not revealing Dr. Speigel’s report until shortly before trial. He
arguesthat the prosecutor directed law enforcement officersto violate the defendant’ s constitutional
rights in November 1992 regarding the taking of the “Kyle” and “Philip Dax” statements, which
precipitated the jury’ sinability to reach averdict in the murder case. He arguesthat Judges Jenkins
and Baumgartner were biased against the defense as reflected in their trestment of the Rule 12.2(c)
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issueintherapecases. Heal socontendsthat hisinvalid convictionsin the Hanshaw and consolidated
rape cases affected hisdefense and prevented him fromtestifyinginthe murder cases. Hearguesthat
the trial court’s failure to rule on the motions for new trial in these cases before his murder trial
foreclosed his opportunity to have those convictions overturned on appeal before his murder trial.

Regarding the pretrial events relating to his murder trial, he contends that the trial court’s
allowing the state to join the four murder cases for trial precipitated the jury’sinability to reach a
verdict. He alleges that the trial court erroneously permitted the state to disclose only testifying
experts and to withhold consulting experts, forcing the defendant to prepare his defense without
disclosure of Dr. Speigel’s report until shortly before trial. He contends that the trial court
erroneously delayed in ruling on the motion to suppress his statements until shortly beforetrial and
that this overreaching lead to the erroneous admission of those statements, which were the only
evidence linking him to the murders. Finally, the defendant argues that the totality of the
overreaching, including the conauct, tactics, and proceedings that occurred befare the 1999 trial,
resulted in the jury having enough inadmissible evidence to be unable to announce averdict. Wefail
to see the connection of these pretrial events to the midrial in the present case. Because we can
ascertainno evidencethat the prosecutor or thetrial court intended through any of theconduct alleged
by the defendant to goad him into requesting amistrial, double jeopardy doesnot bar aretrid dueto
prosecutorial misconduct or judicial overreaching. And again, we see no reason to expand upon
Tucker.

The defendant contends that when the termination of the proceedings results from a
deadlocked jury rather than a defendant’ s request for a mistrial, the question becomes whether the
evidence, excluding that resulting from prosecutorial misconduct or judicial overreaching, is
sufficient to support averdict of guilt or whether the defendant was denied afundamentally fair trial,
precipitating the jury’s inability to agree. The termination of the proceedings in the present case
resulted from the defendant’ srequest for and consent to the mistrial. The proper standard iswhether
the prosecutor or the trial court intended to goad the defendant into requesting the mistrial by
prosecutorial misconduct or judicial overreaching. We hold that the standard was not met in thiscase
and, therefore, that double jeopardy does not bar aretrial of the four first degree murde charges.

1. SPECIAL VERDICTS

The defendant contends that the jury reached averdict on factual guilt but that thetrial court
erroneously failed to take that verdict or any verdicts on the degree of homicide before releasing the
jury. Inhisreply brief, he explainsthat theterm “factud guilt,” asused by himself and thetrid court,
refers to the commission of the act constituting the offense excluding the issue of his sanity at the
timethe act was committed. Although not entirely clear, we take thisto mean the commission of the
killing. Insupport of hiscontention, the defendant arguesthat the court’ sinstructionsand the verdict
form directed the jury to make multiple verdicts and that he had factual defenses to each homicide
in addition to hisinsanity defense. He also argues that double jeopardy, res judicata, and collateral
estoppel prohibit retrial of the issue of whether he suffered from a mental diseaseor defect because
the jury rendered a special verdict as to that issue. The state argues that the jury had to determine
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both the defendant’ s guilt of a particular offense and his sanity in order to render averdict. It thus
contends that there were no separate verdicts for the trial court to accept.

For each of the four victims, thetrial court instructed the jury on the elements of first degree
murder, second degree murder, and voluntary manslaughter. For victim Patricia Ann Johnson, the
court also instructed on the elements of reckless homicide and criminally negligent homicide.
Because the murders occurred before July 1, 1995, the defendant’ s insanity defense was a general
defenserather than an affirmative defense. Tenn. Code Ann. § 39-11-501 (1991, amended 1995) (in
post-1995 cases, the defendant hasthe burden of proving insanity by clear and convincing evidence).
Thus, once the defendant raised the issue of insanity, the state had the burden of proving his sanity
beyond areasonable doubt. Regarding the insanity defense, the trial court instructed the jury:

Included in the defendant’ s plea of not guilty is his pleathat he was insane at
thetime of the commission of theoffense. You are not to consider this defense unless
you have found that the State has proven beyond a reasonabl e doubt the existence of
each and every essential element of the crimes charged.

A personisnot responsiblefor crimind conduct if at the time of such conduct
asaresult of mental disease or defect he lacked substantial capecity to appreciate the
wrongfulnessof hisconduct or to conform hisconduct to the requirements of the law.

A mental diseaseor defect is defined as any abnormal condition of the mind
which substantially affects mental or emotional processes and impairs behavior
control. Behavior controlsrefer to the processes and capacity of aperson to regulate
and control his conduct. The terms “mental disease or defect” do not include any
abnormality manifested only by repeated criminal or atherwise antisodal conduct.

The court instructed the jury that once the evidence rai sed a reasonabl e doubt about the defendant’ s
sanity, the state had the burden of proving the defendant’ s sanity beyond a reasonabl e doubt.

Before deliberations and with the jury out, the court noted with regard to the verdict form: “I
decidedtojust put the mental responsibility asaseparate section. Obvioudly, if they find himinsane,
itisgoing to apply to al of it. Sol just put that at the end. | think that makesit as clear asit can
makeit.” Neither party objected to this. The court explained the verdict form to the jury asfdlows:

What this does, ladies and gentlemen, isit starts with the four alleged victimsin this
case. It startswith PatriciaRose Anderson. Thefirst paragraphis, “We, thejury, find
the defendant Thomas Dee Huskey guilty, not guilty” —you circle one of those two,
obviously — of the first degree murder of Patricia Rose Anderson.”

If you find him not guilty of that offense, then you go on to the lesser included

offense. If you find him not guilty of second degree, you go on and consider
voluntary manslaughter. If you find him guilty of a greater offense, you stop there.
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Obviously, you don’'t have to go beyond that. Okay?

Itislisted for each of thefour victims. . ... Andthenthelast questionisthe
mental responsibility issue; and, if you find the defendant guilty of any offenses, it
says, “Having found the defendant guilty, asindicated above, we the jury find,” and
thenyou will choose either the defendant sane beyond areasonabl e doubt or not guilty
by reason of insanity. Those will be your two choices there.

The jury began ddiberations.

OnFebruary 11, thejury sent the court anote, which read: “ Do we haveto unanimously agree
on all four charges? If weagreeon all but one, arewe ahung jury? What isthe procedure?” During
the course of the discussion about how the court would instruct thejury, the following exchange took
place:

[Defense Counsel]: Judge, let me bring something —1 still do not understand how we
are considering first degree murder separate from the issue of insanity. What | am
saying to the Court is that, if Mr. Huskey were not guilty by reason of insanity, he
could not possibly be guilty of first degree murder.

The Court: He can be guilty of first degree murder, but not mentally responsible by
reason — not guilty by reason of insanity.

[Defense Counsel]: Well, we have always disagreed as to tha, and | continue to
disagreeto that; because, if he wasinsane & the time, he did not have the mensreato
commit first degree murder.

[Prosecutor]: The murders happened at different times.

The Court: If they find him not guilty by reason of insanity, | agree that he is not
criminally responsible then for that conduct.

[Defense Counsel]: But we have an inconsistency in thisverdict process that we are
going through iswha | am suggesting to the Court.

The Court: Y ou have no objection to that charge [relating to the jury’s note]?
[Defense Counsel]: No, but we continue to object to the manner in which they are
being asked to statetheir verdict, because what if they come back and say, “We find

him guilty of first degree murder, but we find him not guilty by reason of insanity” ?
Those are incongstent verdicts.
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On February 12, the jury sent the court a note, discussed in the above section, which stated:

Y our Honor:
We are unable to come to a unanimous decision on mental responsibility.
Peopl€e s decisions are unlikely to change.
Leslie Boone
Foreman

We can agree that he has a mental disease or defect, but we cannot decide on the
second part on p. 18 # 2 & 3. Can you give us some guidance?

On February 13, thetrial court announced its intention to release the jury because it could not reach
aunanimous verdict. It inquired about thejury’s numerical split, to which onejuror replied that the
jury was split “[s]ix to six, but it was on the mental responsibility part, not the guilt.”

In its order denying the defendant’s motion to bar retrial, the tria court found that the
defendant made no request that the jury be polled for any partial verdicts and that it had no duty to
poll the jury sua spontefor apartial verdict. It also noted that the defendant specifically objected to
any poll other than one for the jury’ s numerical split on sanity.

A. Specia Verdicts on the Act of Killing and the Degrees of Homicide

Thedefendant arguesthat hisconstitutional right to averdict by aparticular tribunal includes
his right to verdicts on the issues of whether he committed the act of killing and which degree of
homicide the jury found. The four counts of first degree murder were tried jointly over the
defendant’ s objection, and each count had lesser included offenses. The defendant argues that the
jury had to find that he committed the killings as a condition precedent to finding him criminally
insane. He asserts that the jury instructions and the verdict form asked the jury to give special
verdicts on whether he committed the act of killing, what degree of homicide he committed, and
whether hewasinsane. He contendsthat thejury’ s February 12 note stating that the jury agreed that
he had a mental disease or defect and the juror’'s comment that the jury was split six to six on the
mental responsibility issuenecessarily means that the jury had found the defendant guilty of some
degree of one of the homicides. He arguesthat the jury was not deadlocked on the issue of whether
he committed the act of killing. Thus, he contends that the trial court erred in failing to take these
special verdicts and that doublejeopardy barsaretrial because these special verdicts were not taken.
Furthermore, he claims that he was prejudiced by the trial court’s failure to collect these special
verdicts because a jury finding on the act of killing would have entitled him to aRule 3, T.R.A.P.,
appeal on many critical issues, thereby ensuring afair opportunity for an acquittal in a new trial.

The state asserts tha the jury could not render a verdict on the defendant’s guilt for a

particular offense without also determining his sanity at the time of the offense and that there were
no separate verdictsfor thetrial court to accept. 1t contendsthat thetrial court’ srequest that thejury
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first determine whether the defendant was guilty of any degree of homicide and then decide whether
hewasinsanewasaror. It arguesthat the defendant’ s mental state & the time of each homicide was
an essential element of that offense and that a finding on both the act of killing and sanity were
necessary before the jury could render any verdict. It argues that because the jury was deadlocked
on sanity, it could not have made a determination of the mensrea element of each offense. Thestate
concludesthat thetrial court could not have taken findings on a degree of homicide for each victim.

Our review of thejury instructionsand verdict formlead usto concludethat it wasimpossible
for thejury tofollow thetrial court’ sinstructionsand that they couldnot arriveat any special findings
regarding the degree of homicide. Theinstructions and the verdict form asked thejury to determine
if the defendant was guilty of any degree of homicide before deciding if he was insane at the time of
the offenses. Each degree of homicide requires thejury to consider the defendant’ s mental state at
the time of the offense. Tenn. Code Ann. 88 39-13-202, -210, -211, -212, -215. In this case, the
defendant rai sed theissue of hissanity at thetime of the offenses. Theissueof whether the defendant
was insane at the time of the offense is inextricably intertwined with the determination of the
defendant’s mental state at the time of the offense. See Stone v. State, 521 S.W.2d 597, 600-01
(Tenn. Crim. App. 1974) (holding that the defendant was not entitled to a bifurcated trial on the
insanity issue because “the defense of insanity at thetime of the crimeisat issue under apleaof not
guilty”). Therequest that the jury separate these considerations and first find the defendant guilty of
some offense before considering whether he was insane — and therefore, not guilty — at the time of
the offense was erroneous. Because the jury deadlocked on insanity, it could not have made any
proper findings on the degree of homicide. Regarding the act of killing, we declineto infer aspecial
verdict on the act of killing when the defendant did not request thetrial court to take aspecial verdict
and the jury did not affirmatively indicate that it made a finding on the act of killing.

The state contends tha the trial court erroneously allowed the defendant to plead both not
guilty and not guilty by reason of insanity. Citing Rule 11, Tenn. R. Crim. P., it argues that
Tennessee law does not permita pleaof not guilty by reason of insanity. It assertsthat, instead, the
defendant should have pled not guilty and then advanced insanity as one of his theories of defense.
The defendant contends that case law revealstha aplea of not guilty by reason of insanity is proper.

Rulel1l(a), Tenn. R.Crim. P., providesthat a“ defendant may plead not guilty, guilty, or nolo
contendere.” In Jimmy Don Spangler v. Stete, No. 968, Hamilton County (Tenn. Crim. App. Apr.
2,1987), app. dismissed (Tenn. June 29, 1987), thetrial court sustained the state’ s obj ection pursuant
to Rule 11 to the defendant’ salternative pleas of not guilty and not guilty by reason of insanity. This
court noted that the state was technically correct that Rule 11 did not provide for a pleaof not guilty
by reason of insanity and that “a plea of not guilty encompasses a plea of not guilty by reason of
insanity.” Jimmy Don Spangler, slip op. at 7-8. The court concluded that no reversible error resulted
from the sustaining of the state’ s objection because the defendant developed his insanity defense at
trial and the trial court instructed the jury to consider his insanity defense. We do not take this
analysisto foreclose a plea of not guilty by reason of insanity. Furthermore, our supreme court has
explicitly referred to a defendant pleading not guilty by reason of insanity. Forbes v. State, 559
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S.W.2d 318, 328-29 (Tenn. 1977) (“Itisour view that when any defendant, suffering fromamental
illnessthat iscyclic, periodic or episodic in nature, characterized by periods of remission, interposes
apleaof not guilty by reason of insanity, it isincumbent upon him to make out a primafacie case of
insanity by offering evidence of non-remission at the time of commission of the crimes.”); see, e.q.,
Sampson v. State, 553 S.W.2d 345, 346 (Tenn. 1977) (noting that the defendant pled not guilty by
reason of insanity); Walden v. State, 178 Tenn. 71, 72, 156 S.W.2d 385, 385 (Tenn. 1941) (noting
that the “ defendant entered pleas of ‘not guilty’ and ‘insanity’”); State v. Phillips, 968 S.W.2d 874,
875 (Tenn. Crim. App. 1996) (noting that the defendant pled not guilty by reason of insanity);
Matlock v. State, 566 S.W.2d 892, 894 (Tenn. Crim. App. 1978) (noting that the defendant pled not
guilty by reason of insanity). Even the uniform judgment document required by the supreme court
providesfor averdict of not guilty by reason of insanity. See Tenn. S. Ct. R. 17. Infact, ajury must
declare a not guilty verdict is by reason of insanity in order to trigger the sixty to ninety days
detention of a defendant for evaluation. See Tenn. Code Ann. § 33-7-303(a). A pleato match the
verdict can only be appropriate. Inany event, thefact that the defendant in thepresent casepled both
not guilty and not guilty by reason of insanity does not mean that the jury rendered special verdicts
regarding the act of killing or the degree of homicide for each offense.

Finally, asapart of hisargument that the trid court erred infailing to take the jury’s special
verdicts, the defendant contends that the trial court was not qualified to rule on his double jeopardy
motion because it received an ex parte letter from the foreperson on February 15, 1999. He argues
that the letter revealed the jury’ s numerical split on whether the defendant committed thekilling and
hissanity and the details of thejury’ sdeliberaions. He contendsthat thetrial court faled to tell him
that it had received the letter or to file the letter with the record. Upon learning of the letter, the
defendant filed a motion to disqualify thetrial judge. Thetria judge overruled this motion, stating
that his secretary received and opened the letter and that he did not read it. The defendant contends
that the trial judge’ sreceipt of this letter provides a reasonable basis to question whether the judge
had personal knowledge of the jury’s verdict on the act of killing at the time the judge ruled on the
defendant’s motion to bar retrial. He argues that at the very least, receipt of the letter creates the
appearancethat thetrial court had personal knowledge of facts before the court in the motion to bar
retrial, and therefore, the trial judge was not qualified to rule on the defendant’ s motion.

A trial judge should grant amotion to recuse whenever hisor her impartiality can reasonally
bequestioned. Alley v. State, 882 S.W.2d 810, 820 (Tenn. Crim. App.1994). Recusal is“warranted
when a person of ordinary prudence in the judge's position, knowing all of the facts known to the
judge would find a reasonable basis for questioning the judge's impartiality.” 1d. The standard of
review on appeal iswhether thetrial court abused itsdiscretion by denyingthemotion. Statev. Cash,
867 SW.2d 741, 749 (Tenn. Crim. App.1993). The Codeof Judicial Conduct statesin pertinent part:

(1) A judge shall disgualify himself or herself in a proceeding in which the judge’s
impartiality might reasonably be questioned, including but not limited to instances
where:
(a) the judge has a personal bias or prejudice concerning a party or a
party’s lawyer, or personal knowledge of disputed evidentiary facts
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concerning the proceeding;

Tenn. S. Ct. R. 10, Cannon 3 E.

Initially, we note that the defendant’ s argument regarding the trial court’sreceipt of aletter
from thejury foreperson has no bearing upon whether thetrial court should have attempted to collect
specia verdicts before discharging the jury. In any event, the record reflects that thetrial court did
not read the | etter and, therefore, had no personal knowledgeof any facts at issue in the defendant’ s
motion to bar retrial.

B. Factual Determination on Mental Disease or Defect

The defendant contends that the jury found that he had a mental disease or defect, and
therefore, doublejeopardy, resjudicata, and collateral estoppel prevent the state from relitigating that
issuein any futuretrial. He assertsthat his mental state at the time of the offenses and at the time he
made statements to the police will be an issue in the event of aretrial. He maintains that in its
February 12 note, the jury announced that it unanimously agreed that the defendant suffered from a
mental disease or defect. He argues that jeopardy attaches to this finding. He also summarily
contends that res judicata and collateral estoppel prevent the state from relitigating the issue of
whether he suffered from amental disease or defect. He arguesthat thisfinding by thejury implicates
the voluntariness of his statements to the police, the manner in which his Rule 12.2(c) mental
eval uationswere conducted, thestriking of theinsanity defensein the Hanshaw rape case, thestriking
of theright to use expert testimony in the consolidated rape cases, and the sentencing in the Hanshaw
and consolidated rape cases. The state does not respond to this argument other than advancing the
general argument that the jury cannot return any verdict without a finding on both insanity and the
elements of the offenses.

As set out above, on February 12, 1999, the jury sent the trial court a note which stated:
Y our Honor:
We are unable to come to a unanimous decision on mental responsihility.
People’ s decisions are unlikely to change.
Leslie Boone
Foreman

We can agree that he has a mental disease or defect, but we cannot decide on the
second part on p. 18 # 2 & 3. Can you give us some guidance?

Initsorder on the defendant’ s motion to bar retrial, the trial court made no determination regarding
whether this note constituted a finding of fact by the jury.

The defendant contends that res judicata bars relitigation of the issue of mental disease or
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defect. Our supreme court has noted thefollowing distinction between the dodrines of resjudicata
and collateral estoppel:

“The doctrine of res judicata bars a second suit between the same parties or thar
privies on the same cause of action with respect to all issueswhichwereor could have
been litigated in the former suit. Collaterd estoppel operates to bar a second suit
between the same parties and their privies on a different cause of action only as to
issues which were actually litigated and determined in the former suit.”

Richardson v. Tennessee Bd. of Dentistry, 913 SW.2d 446, 459 (Tenn. 1995) (quoting Goeke v.
Woods, 777 SW.2d 347, 349 (Tenn. 1989)). “*Resjudicata bars relitigation of the same cause of
action between the same parties where thereis a prior judgment, whereas * collaeral estoppel’ bars
relitigation of a particular issue or determinativefact.” Black’s Law Dictionary 905 (6th ed. 1991).
Inthe present case, the defendant’ smental disease or defect isnot acause of action but rather asingle
Issue or determinativefact within an action. Therefore, wewill consider whether collateral estoppel

applies.

Thedoctrineof collaeral estoppel inthecriminal law steansfromthe constitutional protection
against doublejeopardy. Ashev. Swenson, 397 U.S. 436, 445-46, 90 S. Ct. 1189, 1195 (1970); see
Statev. Allen, 752 SW.2d 515, 516 (Tenn. Crim. App. 1987) (analyzing the application of collateral
estoppel as defined in Ashe in a double jeopardy challenge under both the state and federa
congtitutions). This doctrine prevents relitigation of issues necessarily decided in an earlier trial:
Collateral estoppel “means simply that when an issue of ultimate fact has once been determined by
avalid and final judgment, that i ssue cannot again belitigated between the same partiesin any future
lawsuit.” Ashe, 397 U.S. at 443,90 S. Ct. at 1194. The policy behind thedoctrineliesintheinherent
reliability of final judgments. Standefer v. United States, 447 U.S. 10, 23n.18, 100 S. Ct. 1999, 2007
n.18(1980) (noting that collateral estoppel “ispremised upon an underlying confidencethat the result
achieved in theinitial litigation was substantially correct”). Criminal collateral estoppel sharesthis
policy with civil collateral estoppel, but the policy of preventing further harassment to the party
prevailing in the initid trial weighs more heavily in the crimind context. Daniel K. Mayers &
Fletcher L. Yarbrough, BisVexari: New Trials and Successive Prosecutions, 74 Harv. L. Rev. 1, 32
(1960). Proceduraly, when a defendant’s first trial ends in a general verdict of acquittal, the trial
court must examine the record of the first trial; consider the pleadings, proof, jury instructions, and
other relevant matters; and determineif arational jury could have returned the verdict based upon an
issuedifferent from the onethe defendant wantsto bar. Ashe, 397 U.S. at 444,90 S. Ct. at 1194. The
determination should be practically oriented and must look to all the circumstances of thefirst trial.
Id. Thedefendant bearsthe burden of establishing that the issue that he or she seeksto preclude was
actually determined inthefirsttrial. Schirov. Farley, 510 U.S. 222, 232, 114 S. Ct. 783, 790 (1994);
Statev. McKennon, 6 SW.3d 508, 511 (Tenn. Crim. App. 1998) (noting that the defendant bearsthe
burden of showing that the issue that cannot be relitigated was actually decided and necessary to the
judgment in the first trial).

In the present case, the defendant seeksto bar retrial of the issue of whether hesuffered from
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amental disease or defect at the time of the offenses. Thejury’sstatement that it could agreethat the
defendant had a mental disease or defect does not arise out of a previous judgment of acquittal but,
instead, wasreported to thetrial court beforeit determinedthat the jury was deadlocked in the present
case. Inthisway, the circumstances of the present case are distinct from those in Ashe, in which the
state sought to try the defendant for the robbery of the six victims successively despite his acquittal
of the robbery of one of thevictimsin thefirst trial. See 397 U.S. at 439-40, 90 S. Ct. at 1192. We
examine whether this distinction is fatal to the defendant’ s argument.

Unlikethefirst trial in Ashe, which resulted in afinal verdict of acquittal, the present murder
trial resulted in adeadlocked jury. Thus, thejeopardy which attached at the time the jury was sworn
did not end but isdeemed to be continuing. See Richardsonv. United States, 468 U.S. 317, 325, 104
S. Ct. 3081, 3086 (1984) (concluding that when the trial court declares a mistria after the jury
deadlocks, the original jeopardy does not end). Furthermore, the jury’s purported resolution of the
issue of the defendant’s mental disease or defect is not an issue “determined by a valid and final
judgment” asrequired by Ashe. See 397 U.S. at 443, 90 S. Ct. at 1194. Although not condusiveto
the present issue, we note that in the context of civil law, our supreme court has required a final
judgment inthe previous case before preclusion can occur under both the doctrines of resjudicataand
collateral estoppel. Richardsonv. Tennessee Bd. of Dentistry, 913 SW.2d at 459. Thisrequirement
is in keeping with the policy behind collateral estoppel of affirming the inherent reliability of
judgments.

Furthermore, in analyzing whether adefendant timely filed amotion for new trial over thirty
days after the jury’s verdict but before the trial court entered the judgment in a criminal case, our
supreme court observed in dicta that neither res judicataor collateral estoppel apply in the absence
of ajudgment: “A verdict, before ajudgment has been entered thereon, has no finality, cannot be
executed, and cannot be pleaded in bar asresjudicataor offered in evidence as collatera estoppel.”
Neeley v. State, 210 Tenn. 52, 56-57, 356 S.W.2d 401, 403 (Tenn. 1962) (citations omitted).
Although Neeley preceded the Supreme Court’ s holding in Ashe, which held that collateral estoppel
in criminal cases derived from constitutional protections against double jeopardy, both Neeley and
Asherequirefinality. See Ashe, 397 U.S. at 443, 90 S. Ct. at 1194; Neeley, 210 Tenn. at 56-57, 356
SW.2d at 403. We note tha the Arizona high court has relied upon this language from Neeley to
hold that collateral estoppel inacriminal case requiresajudgment in the previousadion and, infact,
that “theforce of the estoppel isthe judgment itself.” State v. Williams, 639 P.2d 1036, 1038 (Ariz.
1982) (concluding that atrial court’s finding that the state did not establish that the defendant had
violated his probation did not preclude a subsequent prosecution for the sexual assault that formed
the basis of the state’ s evidence at the revocation hearing).

The Seventh Circuit has applied the principles of collateral estoppel when the first jury
acquitted the defendant of some counts but deadlocked on other counts. United Statesv. Bailin, 977
F.2d 270, 276 (7th Cir. 1992). Noting that the original jeopardy is deemed to continue in the event
of ahung jury, the caurt concluded tha issue preclusionarising out of separate countsof thefirst trial
isnot collateral: “Issue preclusion*within the confines of asingle clam or causeof action’ isknown
as ‘direct estoppel.’” 1d. at 276 (quoting 18 Charles A. Wright, et al., Federal Practice & Procedure
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8 4418, at 169 (1981)). The court held that direct estoppel applies in a criminal case to bar the
government from relitigating issues in the retrial of the mistried counts that were “necessarily and
finaly decided in the defendant’s favor by reason of the jury’s partial acquittal on other counts”
Bailin, 977 F.2d at 276.

Direct estoppel preventsaparty from relitigating afact which wasalready determined
againstitin“adecisiontha finally disposes of apart of aclaim on the meritsbut does
not preclude all further action on the remainder of the claim; issues common to both
parts of the claim are precluded, even though new issues remain to be decided.”

1d. (quoting Wright, supra, § 4418, at 169-70).

The Third Circuit explored the meaning of the necessary and final determination of an issue
for purposes of collateral estoppel in United States v. Console, 13 F.3d 641 (3d Cir. 1993). The
defendant was acquitted of some counts of mail fraud, but the jurywas not able to reach averdict on
his Racketeering Influenced Corrupt Organizations Act (RICO) counts and other mail fraud counts.
The defendant argued that the trial court erred in denying his request for special verdicts on the
predicate offenses inthe RICO countsand that this errar foreclosed hisuse of collaterd estoppel to
preclude retrial on those predicate counts. The court held that a defendant has no right to special
verdictson the elements of the offense and that the decision to submit special interrogatoriesto the
jury regarding the elements of the offenseiswithin the court's discretion. 1d. at 663. The court also
explained that even if thetrial court had submitted interrogatoriesto the jury andthe jury had found
that the predicate acts had not been established, collateral estoppel or direct estoppel under Bailin
would not precluderetrial on the predicate offenses because responses to special interrogaories are
not “final” judgmentsor “necessary” to afinal judgment. Id. at 664-65. The court reasoned that the
predicate offense was not a RICO violation but merely one element of the offense. Id. at 664 n.27.
Thus, the Third Circuit concluded that afactual finding on acount that eventually resultsinamistrial
due to a hung jury does not preclude relitigation of that issue on retrial. |d. at 664-65.

In contrast, a North Carolina appellae court has deteemined that ajury’s special verdict on
the court’s jurisdiction precluded relitigation of that issue upon retrial even though the jury was
deadlocked on the defendant’ sguilt. Statev. Dial, 470 S.E.2d 84, 89 (N.C. Ct. App. 1996). InDidl,
the defendant, a Virginia resident, was charged with the first degree murder of a Virginiaresident,
whose body washed onto aNorth Carolinabeach. Atthefirst trial, thejury returned aspecial verdict
on jurisdiction but deadlocked on the defendant’ s guilt. On retrial, the defendant was convicted of
second degree murder, and he argued on appeal that the trial court erroneously refused to set aside
the special verdict. Analyzing the case in terms of collateral estoppel as derived from res judicata,
the appellate court observed that when “*a fact has been agreed on, or decided in a court of record,
neither of the parties shall be allowed to call it in question, and have it tried over again at any time
thereafter, so long as the judgment or decree stands unreversed.’” Id. at 89 (quoting Humphrey v.
Faison, 100 S.E.2d 799, 804 (N.C. 1957) (internal quotation marksomitted)). The court held that the
special verdict met all of the prerequisites for issue preclusion:

(1) the parties are the same; (2) the issue as to jurisdiction is the same; (3) the issue
was raised and actually litigated in the prior action; (4) jurisdiction was material and
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relevant to the disposition of the prior action; and (5) the determination as to
jurisdiction was hecessary and esential to the resulting judgment.

Id. at 89.

The North Carolina appellate court did not require afinal judgment in the first trial in order
for an issue resolved in thefirst trial to preclude the same issue in a subsequent trial. Seeid. at 89.
We believe, though, that the court’s failure to require a final judgment is inconsistent with the
requirement of afinal judgment for the applicaion of res judicaa based collateral estoppel under
Tennesseecaselaw. SeeRichardsonyv. Tennessee Bd. of Dentistry, 913 S.\W.2d at 459. Furthermore,
as previously noted, our supreme court has stated that afinal judgment is required before collateral
estoppel can bar retrial of anissueinacriminal case. Neeley, 210 Tenn. at 56-57, 356 S.W.2d at 403.
Thisis consistent withthe United States Supreme Court’ s requirement that the issue to be precluded
must have been “ determined by avalid and final judgment.” Ashe, 397 U.S. at 443,90 S. Ct. at 1194.

In the context of an acquittal, we note that as a practical matter, there is no need for a
judgment for jeopardy to bar aretrial of theissue. Itisa“deeply entrenched principle of our criminal
law that once a person has been acquitted of an offense he cannot be prosecuted again on the same
charge.” Green v. United States, 355 U.S. 184, 192,78 S. Ct. 221, 226 (1957). For instance, a
conviction on alesser included offense constitutes an implied acquittal of the greater offenseif the
jury had an opportunity to consider the greater offense before considering the lesser. 1d. at 190-91,
78 S. Ct. at 225; State v. Madkins, 989 S.\W.2d 697, 699 (Tenn. 1999). In that situation, double
jeopardy protectionsprohibit aretrial onthegreater offense. Green, 355U.S. at 190, 78 S. Ct. at 225,
Madkins, 989 S.W.2d at 699. Infact, in Ashe, which required afinal judgment for collateral estoppel
to preclude therelitigation of an issue, the defendant was acquitted in thefirst trid. 397 U.S. at 446,
90S. Ct. at 1195-96. Inother words, an acquittal enjoysthe samefinality asajudgment of conviction
and, in thisresped, barsretrial of issues necessarily decided by the acquittal.

Although not germane to the present case, we note in passing tha bifurcated proceedingsin
which the determination of guilt is separate from that of punishment proceed differently. We do not
allow the retrial of guilt when aretrial is ordered on punishment although no final judgment yet
exists. See, e.q., State v. Hunter, 496 S.W.2d 900, 903 (Tenn. 1972) (remanding for retrial on only
the penalty phase of a capital case); State v. Ward, 810 SW.2d 158, 159 (Tenn. Crim. App. 1991)
(affirming a retrial on the enhancement count of the indictment charging second offense DUI
following ahung jury); State v. Freeman, 669 S.W.2d 688, 692 (Tenn. Crim. App. 1983) (affirming
retrial of the habitual crimina count following a hung jury); State v. Hall, 667 SW.2d 507, 510
(Tenn. Crim. App. 1983) (affirming retrial of the habitual criminal count following a hung jury).

In light of the continuing jeopardy in the case of amistrial resulting from adeadlocked jury,
we believe that the better reasoned approach isthat afactual finding by ajury on adeadlocked count
cannot preclude ajury from reconsidering that issueinasecondtrial. Inthepresent case, thejury’s
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purported factual determination regarding the defendant’s mental disease lackseven the finality of
aspecia verdictmuch lessthe weight of ajudgment and does not equate to afinal disposition of that
part of the case on the merits. Clearly, the jury’s gratuitous statement that it could agree that the
defendant had a mental disease or defect is not an acquittal of the defendant on any count in the
presentment. Even if we assume that the jury’s statement amounts to a partial resolution of the
insanity issue, it has no preclusive effect because it lacksthe requisite findity in terms of ending the

proceedings of ajudgment or an acquittal. For these reasors, the jury’ s statament inits February 12
note does not have a preclusive effect on aretrial of the defendant’ s first degree murder charges.

Finaly, in hisreply brief, the defendant asserts that the jury’ s finding that he had a mental
disease or defect mandates a verdict of not guilty by reason of insanity. He argues that the jury’s
finding on mental disease or defect indicates that they rejected the testimony of Dr. Speigel, the
state’ sexpert who deemed that the defendant was not insane. He contendsthat even considering Dr.
Speigel’ s testimony, the evidence was insufficient to support a finding that the defendant had the
substantial capecity to appreciae the wrongfulness of his conduct or to conform his conduct to the
law. Thus, he argues that double jegpardy bars aretrial and requires that afinding of not guilty by
reason of insanity be entered.

Initially, wenotethat in support of thisexpansive assertion, the defendant citesonly thejury’s
February 12 note and the trial court’ sinstructions on the insanity defense. The Tennessee Rules of
Criminal Procedure require that appellants support the issues they seek to raise with argument,
citation to authorities, and appropriate references to the record. Tenn. R. Crim. P. 10(b). In any
event, this court denied the defendant’s Rule 10, T.R.A.P., application to appeal on the issue of
sufficiency of the evidence because, as discussed above, the jeopardy that attached withthe swearing
of the jury in this case has not ended. State v. Thomas Dee Huskey, No. 03C01-9903-CR-00125,
Knox County (Tenn. Crim. App. Apr. 26, 1999) (order), applic. denied (Tenn. Sept. 13, 1999); see
Richardson, 468 U.S. at 325, 104 S. Ct. at 3086; State v. Bruce, 604 S.W.2d 889, 890 (Tenn. Crim.
App. 1980) (holding that an interlocutory appeal to review the trial court’s denial of ajudgment of
acquittal is not appropriate following a mistrial due to a deadlocked jury). Thejury’sinability to
reach averdict does not terminate jeopardy. Richardson, 468 U.S. at 325, 104 S. Ct. at 3086. For
thisreason, the defendant may not challenge the sufficiency of the evidence at the first trial in order
to bar a second trial:

The Government, like the defendant, is entitled to resolution of the case by verdict
from the jury, and jeopardy does not terminate when the jury is discharged because
itisunabletoagree. Regardlessof the sufficiency of theevidenceat [the defendant’ 5]
first trial, he has no valid double jeopardy claim to prevent hisretrial.

Id. at 326, 104 S. Ct. 3086. Thus, any insufficiency in the evidence at the first trial would not bar a
retrial in this case.

IV.CONCLUSION

Inlight of the foregoing and the record as awhol e, wehold that double jeopardy does not bar
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theretrial of the defendant on the four countsof first degree murder. We remand the caseto thetrial
court for furthe proceedings.

JOSEPH M. TIPTON, JUDGE
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