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OPINION

The salient factsin this case were summarized by thetrial judgeinhis Sentencing Order and
adopted verbatim by the appellant inher brief. We dso adopt them:

On Thursday, April 15, 1999, at goproximately four o’ clock in the morning,
the Defendant went to the apartment of the victim, Carnomas Manning. The
Defendant knocked on Ms. Manning's door, and asked for some money the
Defendant maintains was owed her by the victim. Ms. Manning responded that she
did not have the money. The defendant then asked if she could come in for adrink



of water. Ms. Manning allowed the Defendant into her apartment at this request.
According to the victim’s own testimony, the victim, who was seven months
pregnant, sat down on the couch in the front room of the apartment and dozed off.
She was awakened when she was hit by the Defendant in the side of the face by a
quart size bottle of beer. The defendant immediately began to stab the victim with
the broken beer bottle. According to the victim, the Defendant put apillow over her
head to muffle her screams, then opened the front door to look outside and see if
anyone had heard the fighting. The Defendant shut the door, and at this point went
into the kitchen and retrieved a butcher’s knife. The Defendant then covered the
victimwith abed linen, straddled the victim’ s stomach, and began stabbing her with
the butcher’s knife. When the victim stopped struggling, the Defendant tied the
victim's hands together, and also bound her feet together. She then dragged the
victim into her own bedroom and left her there. The Defendant testified that the
above described altercation lasted about ten minutes. At this point, the Defendant
left the victim and took a shower in the victim’'s bathroom while the victim lay
helpless and bleeding on he bed. The Defendant also washed her clothes at the
victim’' sapartment. When she got out of the shower, the Defendant noticed that the
victim was struggling to free herself from her binds. The Defendant tightened the
ties on both the hands and feet of the victim, and then “hog-tied” the victim. The
Defendant then placed atowel around the victim’s neck, and two plastic bags over
the victim’s head, and secured them in place by wrapping a phone cord around the
victim's neck. The victim testified that the ertire time this was happening, the
Defendant was taking to the victim.

The Defendant then put her cigarette out on the victim’s face, and left the
apartment. She returned only a few minutes later, took some money from the
victim’' spurse, thenleft the apartment again. Thevictimworked to free herself when
the Defendant left. However, the victim’ sterror had not yet ended. The Defendant
returned to the apartment yet again. Upon returning tothe apartment, the Defendant
saw that the victim was again attempting to free herself. The Defendant took a meat
cleaver and chopped intothevictim’ sforearm, retied her, and thencovered thevictim
with covers and went into the living room. During the entire ordeal, the victim’'s
small children, ages two and three years old, were in the apartment. The victim
testified that whilelaying on the bed, she could hear the Defendant in her living room
picking up glass, and that she could hear her two children crying. The Defendant
returned to the bedroom, and began talking to the victim. The Defendant informed
the victim that she didn’t like her and that she had been planning this for a while.
The Defendant laughed at the victim and told her she wouldn’t be “such hot stuff”
anymore. The victim continued to try to talk to the Defendant. She asked the
Defendant for some water. The Defendant returned with a glass of water, poured it
all over the victim’s body, and began whipping her with a belt. When the victim
stopped moving, the Defendant retired to theliving room to watch television withthe
children. The victim described in detail how she was struggling to breath [sic], to
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loosen herself, and “actually just to think”. After a couple of hours, the Defendant
returned to the bedroom, and fell asleep besde the victim. Thevictim continued to
struggle to free herself, and after about two more hours, the victim was able to
remove the tie that bound her hands and feet together. At approximately 10:50 am
[sic], with her arms still tied and the bags still wrapped around her head, the vidim
managed to get to the front door, escape the apartment, and fled to the apartment
manager’ s office. The property manager cut the cords from the victim’s hands and
the plastic from her face. After telling of her ordeal, several maintenance men were
calledfor assistance. They proceeded to the victim’ sapartment. Oncethey entered,
they found the victim’ stwo young childrenin theliving room, covered in blood, but
apparently unharmed. At this point the Defendant emerged from the bedroom. The
maintenance men held her in the apartment until two uniformed officersarrived and
took her into custody. When arrested, the Defendant had $21.00 in cash, $20 of
which she took from the victim's purse, the victim’s identification, and the
identification of the victim’'s deceased mother. On Friday, April 16, 1999, the
Defendant gavea typed written signed statement of admission to this incident.

OnMay 8, 2000, the defendant entered pleas of guilty to two countsof attempted first degree
murder, one count of especially aggravated robbery, and one count of especially aggravated
kidnaping, all Class A felonies. She advised the court that she was entering the pleas to attempted
murder in her best interest pursuant to North Carolina v. Alford, 400 U.S. 25, 91 S.Ct. 160, 27
L.Ed.2d 162 (1970).

The trial court conducted a sentencing hearing on August 14 and 31, 2000. The state
presented the testimony of five witnesses, including the victim. Information from a neonatol ogist
and a pediatrician indicated that the victim’ s seven-month fetus was damaged during the attack on
the victim, resulting in the birth of a son with cerebral pdsy, significant brain damage, and
orthopedic problems.

The defendant testified in her own behalf and denied statements she made in the typed
confession. She stated that she had been drinking continuously for several hours prior to the
incident. She stated that she did not remember exactly what happened. She denied that sheintended
to hurt the victim or her children; she just wanted to get her money back. She acknowledged that
she had given her prior statement voluntarily. She later acknowledged understanding that she had
hurt the victim. She admitted that she had hit the victim with a bottle. She also acknowledged
hitting her with her fist.

Thetrial court sentenced the defendant to servetwenty-five years on each of thefour counts
Thetwo attempted murder charges were run consecutive to each other. The remaining countswere
run concurrent to each other, but consecutive to the attempted murder counts, for an effective
sentence of seventy-five years.



When an accused chdlenges the length, range or the mamner of service of a sentence, this
court has a duty to conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. Tenn. Code Ann. 840-35-401 (d). This
presumptionis, however, “conditioned upontheaffirmativeshowingintherecordthat thetrial court
considered the sentencing principlesand all relevant facts and circumstances.” Satev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991).

In conducting a de novo review of a sentence, this court must consider (a) the evidence, if
any, received at the trial and the sentencing hearing; (b) the presentence report; (c) the principles
of sentencing and arguments as to sentencing alternatives; (d) the nature and characteristics of the
criminal conduct involved; (e) any statutory mitigating or enhancement factors; (f) any statements
that the defendant made on his or her own behalf; and (g) the potential or lack of potential for
rehabilitation or treatment. Tenn. Code Ann. 8840-35-102, -103, and -210; See Satev. Smith, 735
S.W.2d 859, 863 (Tenn. Crim. App. 1987).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, imposed
a lawful sentence after having given due consideration and proper weight to the factors and
principles set out under the sentencing law, and made findings of fact adequately supported by the
record, then we may not modify this sentence even if we would have preferred a different result.
Satev. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).

The sentence rangefor aRange | offender convicted of aClassA felony isfifteento twenty-
fiveyears. Tenn. CodeAnn. 840-35-112(a)(1). The presumptive sentencefor a Class A felony is
the mid-point of therangeif there are no enhancement or mitigating factors. Tenn. Code Ann. 840-
35-210(c). If the court finds that there are enhancement factors but no mitigating factors, the trial
court may set the sentence at or above the mid-point range. Tenn. Code Ann. 840-35-210(d).

The appellant acknowledges that she presented no mitigating evidence, and does not
challenge the falure of the trial court to find mitigating factors.

Thetrial court found the existence of seven enhancement factorsunder Tenn. Code Ann. 840-
35-114: (1) previous history of criminal convictions or crimind behavior in addition to those
necessary to establish the appropriate range (applied to all counts); (3) the offense involved more
than one victim (applied to all counts); (4) the victim was particularly vulnerable because of age or
physical or mental disability (applied to all counts); (5) the defendant treated or allowed the vidim
to be treated with exceptional cruelty during the commission of theoffense (applied to al counts);
(6) persona injuries inflicted or amount of damaged property sustained by the victim was
particularly great (applied to the counts of attempted first degree murder); (8) previous history of
unwillingness to comply with the conditions of a sentence involving release in the community
(appliedtoall counts); and (9) defendant possessed or employed afirearm, explosivedevice, or other
deadly weapon during thecommission of the offense (applied to the countsof attempted first degree
murder).



The appellant does not contest the application of six of the enhancement factors. We agree
that those factorsapply. The appellant questionsonly the application of enhancement factor (3), the
existence of multiplevictims. Thetrial court relied on two argumentsin applying this enhancement
factor: thefact that the victim was pregnant at the time of the attack, causing her unborn child to be
injured; and the fact that her two other children were witnesses to the crime.

We agree with the defendant that the mere witnessing of an attack on the victim by another
is not covered by this interpretation of the word “victim”. See Sate v. Alexander, 957 SW.2d 1
(Tenn. Crim. App. 1997). The presence of the victim’ stwo small children isnot sufficient to make
this enhancement factor applicable.

Thiscourt hasalso held that the muitiple victim enhancement factor cannot be applied when
the defendant is convicted of separate offenses against each victim. See Sate v. Williamson, 919
SW.2d 69, 82 (Tenn. Crim. App. 1995). Since appellant was convicted of separate counts of
attempted first degree murder of the victim and her unborn child, thisenhancement factor does not
apply to those counts. Thus, the trial court erred in using this factor to increase the appellant’s
sentenceson those counts. The factor aso should not have been used to enhance the convictionsfor
especially aggravated kidnaping and especially aggravated robbery, since those involved only one
victim - Carnomas Manning.

Becausethe trial court misgoplied one enhancement factor, our review isde novo without
a presumption of correctness.

The appellant pled guilty to four Class A felonies. The proper statutory starting point for
defendant’ s sentence on each count is twenty years. Even without the use of factor (3), the trial
judge properly applied four enhancement factors to all counts, and two additional enhancement
factorsto theattempted murder counts. We concludethat the existenceof these enhancement factors
is sufficient to justify imposing the maximum sentence of twenty-five years on each count. This
issue has no merit.

The appellant also challenges the imposgtion of consecutive sentences. A trial court may
order sentences for multiple convictions to run consecutively if it finds by a preponderance of the
evidence that, inter alia,

(2) thedefendant isan offender whoserecord of criminal activity isextensive,
[or]

(4) the defendant is adangerous offender whose behavior indicates little or
no regard for human life, and no hesitation about committing a crime when risk to
human lifeis high[.]



Tenn. Code Ann. 840-35-115(b). In order to impose consecutive sentences on the basis that the
defendant is a dangerous offender, the trial court must make two additiona findings: that an
extended sentence is necessary to protect the public against further criminal conduct by the
defendant, and that the consecutive sentences reasonably relate to the severity of the offenses
committed. See State v. Wilkerson, 905 S.W.2d 933, 939 (Tenn. 1995). Moreover, no matter what
basisthetrial court relies upon inimposing consecutive sentences, the actual length of the sentence
must be “justly deserved in relation to the seriousness of the offenses’ and “no greater than that
deservedfor theoffensescommitted”. See Tenn. Code Ann. 8840-35-102(1), - 103(2); seealso Sate
v. Lane, 3 SW.3d 456, 460 (Tenn. 1999).

The appellant had eight prior convictions, including several for theft. Thus, the court was
justified infinding an extensive priar criminal record. Extensivecriminal activity alonewill support
consecutive sentencing. State v. Palmer, 10 S\W.3d 648, 649 (Tenn. Crim. App. 1999); Sate v.
Chrisman, 885 S\W.2d 834, 839 (Tenn. Crim. App. 1994).

The court aso found that the appellant’ s sustained vicious activity over an extended period
indicated no regard for human life, making her clearly adangerousoffender. Thetrial judge noted:

Thisis one of the most vident, vicious crimes this court has ever seen . . . | might
add, thisisthe most severe case that I’ ve handled in thirty years as ajudge.

The court found that the appellant was indifferent to the “high probability of calamitous
consequences’ to the victim and her children. The appellant repeatedly stabbed the pregnant victim
over aseveral-hour period, sat on her chest to suffocate her, taunted her, and refused to provide help,
al while the victim’'s small children were present. Persons who came to the scene described an
apartment full of blood, and pieces of flesh strewn on the carpet. Anunborn child wasdamaged for
life. Therecord fully supports theimposition of this factor to support consecutive sentences.

In summary, we find that the sentence lengths were appropriate, the extended length of the
consecutive sentences reasonably relate to the severity of the crimes, and a lengthy sentence is
necessary to protect the public against further criminal conduct by the appellant. Statev. Wilker son,
905 S.W.2d 933, 939 (Tenn. 1995). Accordingly, the judgment of thetrial court is affirmed in al
respects.

CORNELIA A. CLARK, SPECIAL JUDGE



