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The Defendant, Gerald L. Powers, was convicted by ajury of first degree felony murder in
the perpetrati on of arobbery and of aggravated robbery. Thejury sentenced the Defendant to death
for the murder on the basis of three aggravating circumstances: that the Defendant was previously
convicted of one or more violent felonies; that the Defendant committed the murder to avoid his
arrest and/or prosecution; and that the Defendant committed the murder while committing a
kidnapping. Thetria court subsequently sentenced the DefendantasaRangelll persistent offender
to thirty years incarcaration for the aggravated robbery, to be served consecutive to the death
sentence. Inthisappeal as of right, the Defendant challenges his convictions, raising thefollowing
issues: (1) whether the evidence identifying him as the perpetrator is sufficient; (2) whether a
variance between theindictment and the proof at trial ismaterial and prejudicial; (3) whether thetrial
court had jurisdiction over the crimes; (4) whether the Defendant’ s wife's testimony should have
been suppressed pursuant to the marital communications privilege; (5) whether thetrial court erred
in refusing to admit evidencein suppart of athird-party defense; (6) whether thetrial court erred in
admitting a lay witness's testimony identifying photographs as being of the Defendant; and (7)
whether the trial court erred in admitting a deposition taken in Mississippi by a Tennessee notary
public. The Defendant challenges the imposition of the deah sentence on the following grounds:
(1) whether thetrial court erred in admitting the facts underlying theDefendant’ s prior felonies; (2)
whether the Defendant’ s prior felonieswere viol ent within the meaning of the statutory aggravating
circumstance; (3) whether the evidence is sufficient to support the jury’ sfinding that the Defendant
committed the murder to avoid his arrest and/or prosecution; (4) whether the trid court erred in
refusing to admit evidenceof the victim’ sbadcharacter; and (5) whether Tennessee’ sdeathpenalty
schemeisconstitutional. Finally, the Defendant contendsthat thetrial court should have sentenced
him asaRange |l offender for the aggravated robbery. Upon our review of the record and relevant
legal authority, wefind noreversibleerror in the Defendant’ s convictions or in theimposition of the
death sentence. W ereducethe Defendant’ ssentencef or the aggrav ated robbery to twenty years. In
all other respeds, we affirm thejudgment of the trial court.
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OPINION
FACTS: GUILT PHASE

Onthe evening of April 18, 1996, the victim, Shannon Sanderson, and her husband, Robert
Sanderson, planned to celelbrate Mr. Sanderson’s birthday by visiting Tunica, Mississippi. When
Mr. and Ms. Sanderson had an argument, Ms. Sanderson left by herself. She droveto Tunicaand
visited Sam’ s Town Hotel & Gambling Hall, where she won $5,000. At about threein the morning
on April 19, 1996, Ms. Sanderson cashed in her chips and received $5,000 in one hundred dollar
bills. She placed the money in her purse and was esoorted to her car. Ms. Sanderson then droveto
her former father-in-law’ s house in Memphis, Tennessee to pick up her three children.

Edward Holland, Ms. Sanderson’s former father-in-law, testified that he was awakened at
about 4:45 a.m. on April 19, 1996 by dogs barking. Helooked outside and saw Ms. Sanderson. He
testified that it looked like she was beside her car, bent over. Heheard her say, “don’t -- don’t” and
thought she was talking to her husband. He did not see anyone other than Ms. Sanderson. He got
dressed and went outside, but couldn’t find her, athough her car remained in the driveway. He
spoke with his neighbor, William Dillon, who was also outside. Mr. Holland testified that Dillon
told him that aman had Ms. Sanderson on the ground, that she was screaming and “hollering”, and
that he forced her into the back of acar.

William Dillon, who lived next door to Mr. Holland, testified that he was awakened at about
4:45 am. by dogs barking. Hegot upand “hollered” at hisdog. The motion detector lights around
his house turned on, and helooked outside. Hetestified that he saw a person wearingared baseball
cap bent over. Heran to get dressed, but by the time he returned, the person was gone.



AnnaDillon, Mr. Dillon’ swife, testified that she heard “a scream followed by athud” ater
the motion detector lights came on. She ran to her living room and looked out. She saw a parked
car withthedomelight on. Shetestified that someonewas behind the steering wheel facing therear
of the car and leaning over the back part of the front seat while pushing something down. She
explained that after the person got through pushing downward, the person quickly turned around and
drove the car away at a high rate of speed.

Johnnie Rose, who lived near Mr. Holland, testified that he was getting home from work and
was walking to his door when he saw Ms. Sanderson’ s car go by his house. He saw another car, of
adark color and shaped like a Beretta, turn around in adriveway and head down the street on which
Mr. Holland lived. He saw Ms. Sanderson get out of her car and walk toward Mr. Holland’ s house.
By thistime, the other car had parked in front of Mr. Hollend's house. Mr. Rosethen entered his
own house. When hereturned outside ashort timelater, the car in front of Mr. Holland’ shouse was
gone, but Ms. Sanderson’s car remained in the driveway. When shown aphotograph of a maroon
Beretta, Mr. Rose testified that the photograph “look[ed] like” the car he saw.

Jmmy Daniels, a Memphis police officer, testified that he found two buttons near Ms.
Sanderson’s car in Mr. Holland's driveway. These buttons were introduced into evidence and
resembled those later found on thejacket Ms. Sanderson had been wearing that night.

Alonzo Jeans was drivingabus in Eudora, Mississippi at about 6:40 a.m. on April 19 when
he saw a car backing into adriveway off of Highway 301. He stated that he had never before seen
anyone pulling in or out of that driveway and that it had “been awhile” sinceanyone had lived in
that house. In his statement to the Tennessee Bureau of Investigation (T.B.I.), Mr. Jeans described
the vehicle as a small burgundy car driven by a white male. When shown the photograph of a
maroon Beretta, he testified that it was the car he saw inthedriveway.

Marshall Mullins testified that on May 9, 1996, several weeks after Ms. Sanderson's
disappearance, he and his sister were visiting some property their father owned in Eudora,
Mississippi. On the property was an abandoned house. AsMr. Mullinswaswalking by the house,
he noticed an odor. His sister then found a new shoe on the ground on the side of the house. Mr.
Mullins saw another shoe on the back side of the house. Hethen looked in alittle storage room on
the back side of the house and saw afemal eleg, from the mid-thigh down. Mr. Mullinsthen called
the police.

Jeffrey Pounders, the county coroner, went to the location where the body was found. He
testified that it was“ very decomposed.” Hestated that he saw no jewelry on the body, only clothes.
Robert Sanderson, Ms. Sanderson’ shusband, identified the clothesrecovered from thebody asthose
worn by Ms. Sanderson on the night of April 18, 1996. Dr. Pounders sent the body tobe autopsied.

Dr. Steve Hayneperformed the autopsy on the body. Hetestified that the body wasin astate

of advanced decomposition, and opined that the* decedent died from asingle gunshot wound striking
theright side of thehead.” Dr. Haynerecoveed no jewelry from the body, but herecovered asmall
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caliber copper jacketed bullet from the skull. Tommy Heflin, with the T.B.I. forensic crime
laboratory, identified the bullet recovered from the skull as a“twenty-five cdiber fired full metal
case bullet,” probably shot from a 25-caliber semi-automatic pistol.

Dr. Harry Mincer, an expert inthe area of forensic odontology, testifiedthat he examined the
teethinthevictin’ sskull and determinedthat they matched the dentd x-raystaken of Ms. Sanderson
in 1994. Hefurther testified that the victim’ s upper right front tooth had been knocked out; that the
bone in front of the upper right front tooth had been fractured and broken away; that the tooth next
toit had been chipped; and that bone had been cracked and sprung toward thefront. He opined that
these injuries occurred near the time of death.

Dr. Steven Symes aforensic anthropologist, testified that he examined the skull and found
two types of trauma: a gunshot wound, and a blunt trauma. He explained that “at |east one major
blow to theface” could have created the numerous fractures he found, includingidentical fractures
to both sidesof thevictim’sjaw; apair of fracturesin the baseof the skull; fractures of tooth sockets
in the upper right-hand-side area; a fracture of an upper tooth; fractures of the bone that holds the
upper teeth; fracturesin the eye orbits; and fracturesto theroof of the mouth. Dr. Symes opined that
the blunt trauma occurred before the gunshot wound.

OnMay 21, 1996, Rolando Ramirez wasworking at the U.S. Customsinspection tableat the
Port of Entry in Laredo, Texas. The Defendant and another person were entering the United States
from Mexico and hesitated as they approached theinspection table. Mr. Ramirez testified that they
looked “kind of ragged and beat up,” and their hesitation raised his suspicions, so he stopped them
and requested their identification. The Defendant gave Mr. Ramirez his driver’s license. Mr.
Ramirez walked away to “run the license” and when he returned, the Defendant was gone.

On May 22, 1996, Javier Gonzal ez was working the border patrol in Hebronville, Texasfor
the Immigration and Naturalization Services. He saw a maroon Berettatake a suspiciousturn, and
hepulledit over. The Defendant was driving and appeared to be “very agitated.” Gonzalez told the
Defendant to get out of the car. The Defendant did so, pulling aknife on Gonzalez. Gonzalez drew
his gun and subdued the Defendant. After handcuffing the Defendant, Gonzalez removed $1,480
from the Defendant’ s rear pockets, including fourteen one hundred dollar bills.

Federal Bureau of Investigation (F.B.1.) Agent Evan Rea picked the Defendant up in Laredo,
Texas on May 22, 1996, arrested him and processed him from his detention by the border patrd.
The Berettawas secured at the border patrol checkpoint. The car wasregistered to the Defendant’s
wife, Sharon Powers. When Ms. Powers came out to recover the car, she gave Agent Rea
permission to search it. During his search he obtained three“lint rolls” from the rear of the car. He
obtained these items by rolling alint remover across the rear seat and therear floors, capturing hair
and fibers.

ChrisHopkins of the F.B.I. testified as an expert in the field of trace evidence. Hetestified
that he compared the hairs and fibers taken from the victim’s clothing to the hair and fibers taken
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from the Berettaon thelint rolls. Hetestified that he found ablack wool fiber from one of the lint
rollswhich was consistent with the victim'’ sclothing. However, hefound no hairsfromthelint rolls
which were consistent with those from the victim.

Roberto Elizondo of the Webb County, Texas Sheiff’s Department testified that he
transported the Defendant from jail to the infirmary in late September 1996. While at theinfirmary
recovering from surgery, the Defendant atempted to escape. Mr. Elizondo was successful in
recapturing the Defendant before he got outside.

Sharon Powers, the Defendant’ s wife, tedified that the Defendant |eft their house on the
evening of April 18, 1996 to goto acasino. Hewaswearing ayellow shirt, ablue denim jacket, blue
jeans, ared ball cap, and white tennis shoes. He left in her maroon Beretta car. She next saw the
Defendant at about 9:30 the next morning. Shetestified that the Defendant was wearing the same
clothes, that he was “kind of wired up,” and that he told her he had won alot of money. She stated
that he “was acting realy nervous,” “doing kind of strange things like going to the blinds and
peeking out.” He showed her alot of money in hiswallet and gave her a one hundred dollar bill.
When he stated that he wanted to take a shower, she became suspiciousthat hewas having an dfair
because he usually went straight to bed upon coming home after gambling. Shetestified that when
she questioned him

[h]etold [her] that he had . . . seen awoman win alot of money, and he followed her

out of the casino, and he followed her to her home, and he drug her -- he got her out

of her car and drug her down thedriveway, and put her into the back seat of [his] car,

and took her to an abandoned house, and robbed and killed her. Shot her.

Ms. Powers also testified that the Defendant explained to her that he had seenthe victim at Sam’'s
Town while he was upstairs looking down at the blackj ack table at which the victim was playing.
The Defendant told Ms. Powersthat after hefollowed the victim home, she parked in the driveway,
and he parked at the curb. When Ms. Powers asked how he kept the victim in the back seat of the
Beretta, the Defendant said “ he put the fear of God in her.” Hetold Ms. Powersthat he droveto a
building, moved the victim to the trunk of the car, and then drove to Mississippi where he shot,
killed and robbed her. He then went behind the Splash Casino and threw the gun and the victim’s
purseinto theriver. The Defendant told Ms. Powersthat he had stolen between $4,000 and $5,000
from thevictim. Ms. Powerstestified that when the Defendant returned home on the morning of
April 19, the Beretta had been washed and the interior cleaned.

Ms. Powerstestified that upon hearing that the Defendant had robbed and killed the victim,
Ms. Powers testified, she became * hysterical” and told the Defendant to take his clothes and throw
them in different dumpsters which, she said, the Defendant did. That evening, the Defendant, Ms.
Powersand Ms. Powers' two sonswent to Harrah’ s Casino, not far from Sam’s Town. Ms. Powers
testified that the Defendant had wanted to return to Sam’s Town but that she talked him out of it.
Asthey got ready to leave Harrah's they noticed a security patrol car driving by the Beretta very
dowly. The Defendant told Ms. Powersto go get the car, which she did. They then |eft the casino.



Ms. Powers stayed home the next day. She testified that she did not call the police about
what the Defendant had told her because she was scared of him and scared that she would be “a part
of this.” That night she saw anews report on tel evision about the abduction of Ms. Sanderson. Ms.
Powers panicked; the Defendant packed some clothes, told her there was some money in the back
yard, and told her that if anyoneasked, he was going to his mother’sin Murfreesboro, Tennessee.
The Defendant then | eft.

After the Defendant 1€'t, Ms. Powers went to visit her friend, Margaret Y ork. Shetold Ms.
Y ork what the Defendant had told her and then decided that she had to call the police. She called
the police department and told an officer, “I think my husband might have been involved in the
abduction of that woman in Memphis.” She testified that she wanted the Defendant to be caught,
but that she did not wart to be the one responsible. She explained that she was in love with the
Defendant at the time.

Ms. Powers testified that the Defendant returned home after about aweek. Heleft early the
next morning, first writing a note stating that he was leaving because he was unhappy in the
marriage. Ms. Powerstestified that the Defendant wrotethis note to mislead the authorities. Before
heleft, the Defendant tol d Ms. Power sthat the victim’srings were behind the B & W Lounge. The
Defendant al so dug up some money he had buried in theback yard and tried to givesomeof it to her.
Ms. Powersrefused to takeit, so the Defendant instead gave her some money out of hiswdlet. Ms.
Powers testified that the Defendant kept the money he dug up and Ieft in the Beretta.

Ms. Powers testified that the last time she saw the Defendant was in Laredo, Texas where
she went to pick up the Berettain June or July of 1996. She stated that the Defendant was in jail.
One or two days after returning home, Ms. Powers met with F.B.I. Agent Jennifer Eakin Ms.
Powers testified that Ms. Eakin gained her trust, and she told Ms. Eakin everything the Defendant
had told her about the crime. Ms. Powers subsequently testified to the grand jury. When shown a
photograph obtained from surveillance videos taken at Sam'’s Town on the night of April 18, 1996,
Ms. Powers identified the Defendant as the person in the photograph.

On cross-examination, Ms. Powers admitted that her initial statements to the police were
inaccurate. Shetestified, “I didn’t give atrue and correct statement until | met with Ms. Eakins.”
She also admitted that she wrote aletter to the Defendant after he wasin custody in which shelied,
telling him that she had testified about his actionsto the grand jury because she had been threstened
with prosecution. She explained that she wrote the letter because she wanted himto tell the truth
and because she did not want himto know that she wasthe onewho initially went to the police. She
reiterated her fear of the Defendant. Ms. Powers also admitted that at the time she married the
Defendant she was receiving Social Security benefitsdue to a prior marriage and did not inform the
Social Security officeof her remarriage Shealso lied to the Defendant whenshetold him that these
checks had been cut off.

Ms. Powers testified that the Defendant had received atax refund of about $3,800 prior to
April 18, 1996, but she did not know how much of that money he still had. She admitted that for
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Mother's Day in May 1996, the Defendant sent her a card containing $600. Ms. Powers also
admitted that the F.B.l. gave her $4,000 and explained that this money was to reimburse her for
damages to her car caused by their search and for relocation expenses.

On redirect examination, the prosecution introduced a portion of the letter which the
Defendant wrote to Ms. Powers in response to her letter. The portion of the letter which was
admitted into evidence states:

Now I’ll come to the point of this letter. | told the detectives on Tuesday & then

Steve on Wednesday that before | make any decision on this, | would like to be able

to seeyou & tdk to you face to face. The reason isthat | want to know what ALL

you told them so that if | seethere’s no hope for me | want to be able to protect you

& get them off your back with their threats. If | cooperate with them, they will want

to know everything and | don’t want to tell them anything which might differ from

what you told them.

Margaret York, Ms. Powers friend with whom she had discussed these events, was
unavailableto testify at trial dueto ill health. Accordingly, her deposition was taken prior to trial,
and portions of her deposition were read to the jury. Ms. York testified that she lived near the
Defendant and Mrs. Powers and knew them both. Shetestified that on the afternoon of April 19,
1996, the Defendant came to her home and asked her if shewould say that he wasthere with her if
anyone asked about hiswhereabouts. Shetestified that shereplied, “1 guess so, | don’t know, I will
haveto think about it. | guess| coud if you didn’t kill anybody.” She stated that shelaughed when
she said this, but “his expression didn’t change.” The Defendant left her house shortly afte this
exchange.

The next night, Ms. Y ork saw a newscast reporting Ms. Sanderson’s disappearance. Ms.
Powersthen cameto Ms. Y ork’ shome, and after a conversingwith Ms. Powers, Ms. Y ork told her
to call the police, which Ms. Powersdid. Ms. Y ork stated that she saw the Defendant again two to
three weekslater. Hecameto Ms. York’s home and cried and said he was going to haveto leave.
Hetalked about hiswhole family leaving and offered to take Ms. Y ork with them. Ms. Y ork stated
that Ms. Powers was present duringthis visit and appeared frightened for the Defendant.

F.B.I. Agent Jennifer Eakin testified tha she was assigned to this case in June 1996. She
initially interviewed Margaret Y ork and then interviewed Sharon Powers. Her initid meeting with
Ms. Powers was on June 27 at the Clarksdale, Mississippi Police Department and lasted
approximately four hours. During that meeting, shetestified, Ms. Powerstold her what her husband
had said about the murder. That afternoon, Ms. Eakin, Ms. Powers and three other officers went to
theB & W Loungetolook for Ms. Sanderson’ srings. Theringswerefound inside anold abandoned
couch behind the tavern. The rings were wrapped in pink plastic wrap and then wrapped in foil.
Jennifer Baldridge, thevictim'’ ssister, and Robert Sanderson, thevictim’s husband, identified these
rings as belong ng to the victim.



Ms. Eakin testified that she met with Tom Scott, the Director of Surveillanceat Sam’sTown
Hotel and Gambling Hall, in July 1996. Ms. Eakin told Mr. Scott to review the surveillance
videotapes made at the casino on the night of April 18, 1996 and shetold him what to ook for in the
videos based on what Ms. Powers had told her: what the Defendant had been wearing, how he had
observed Ms. Sanderson from the second floor as she played blackjack, and how hefollowed her in
the casino. To assist Mr. Scott in hiswork, Ms. Eakin gave him a laser copy of the Defendant’s
driver’s license photograph, which was recent.

Ms. Eakin testified that the F.B.1. gave M s. Powers $4,000 to reimburse her for the damage
to her Beretta and to help her relocate. She stated that Ms. Powers was “extremely frightened” of
the Defendant. Ms. Eakin opined that the $4,000 probably did not cover all of Ms. Powers
expenses. Shealso stated that M s. Powers never inquired about the $10,000 reward which had been
offered in conjunction with Ms. Sanderson’ s disappearance.

Ms. Eakin denied ever threatening Ms. Powerswith prosecution, but stated that shetold Ms.
Powers*that remaining silent on such amatter might subject her tothe scrutiny of law enforcement.”
Ms. Eakin also testified that she told Ms. Powers that “ keepingthe secret actually put herin greater
jeopardy from [the Defendant].”

Ms. Eakin testified that she requested that the rings and the plastic wrap and foil inwhich the
rings had been wrapped be tested for the Defendant’s fingerprints. She also testified that she
requested that themoney foundintheDefendant’ s possession be checked for Ms. Sanderson’ sprints.
She stated that no usable fingerprints were found on any of these items. There weare aso no
fingerprints of value found on Ms. Powers Beretta However, Chris Hopkins, the F.B.I. trace
evidence expert, compared the pink plastic wrap found around the rings with aroll of pink plastic
wrap taken from the Defendant’ shome and concluded that the chemical compositions and colorsof
the two samples were the same. He stated that it was of “great” significance that the colors, parent
polymer and additives were the same.

R. D. Roleson, a Memphis police officer, testified that he participated in the search for the
murder weapon and for the victim’s purse in the area wherethe Splash Casino had been. He stated
that neither of these items was recovered. He testified that it was 59.3 miles from Sam’s Town to
Mr. Holland’ s house and 45.6 miles from Mr. Holland’ s house to the abandoned house in Eudora
where the victim’s body was found.

Tom Scott, the Director of Surveillance at Sam’s Town Hotel and Gambling Hall, testified
that the establishment had 512 surveillance cameras. Based on the information given to him by the
F.B.l., Mr. Scott compiled avideotape showinga chronologicd series of film clips obtained from
various surveillance films made on the night of April 18, 1996. This videotape was played for the
jury and shows a person wearing white tennis shoes standing in an area which overlooked the
blackjack tableat which Ms. Sanderson wasgambling. Thetape subsequently showsMs. Sanderson
leaving the casino, with the person wearing the white tennis shoes|eaving about thirty secondslater.
Mr. Scott referred numerous times to this person as “Mr. Powers’ during direct examination,
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although he had never before seen the Defendant. Onredirect, when the prosecutor asked Mr. Scott
if he saw the person in the videotapein the courtroom, Mr. Scott identified the Defendant.

The Defendant called one witness, Rebecca Coradini. Ms. Coradini testified that she lived
about two blocks from the intersection of Gherald and Riviera, near Mr. Holland’ shouse. Shewas
standing on her front porch at about 4:15 or 4:20 on themorning of April 19, 1996. Shetestified that
she saw a van drive by, turn around, and come back. She then saw ared Mitsubishi* drive by,
followed by alittle maroon car. She staed that the driver of the maroon car looked like an older
Caucasian man. Ms. Coradini testified that when she saw Mr. Sanderson on the news, she thought
helooked likethe driver of the maroon car. However, she stated on cross-examination that shewas
“kind of half asleep and [not] really payingattention” when she observed the cars, and she testified
that she was not sure that the driver of the maroon car was Mr. Sanderson.

FACTS: PENALTY PHASE

During the sentencing phase of the Defendant’ s trial, Emily Dodson testified that she was
living in Rutherford County, Tennessee in 1979, when she was seventeen years old. One night
shortly after graduating from high school, she was driving home. She was followed for some
distance by the Defendant. When she arrived home and was getting out of her car, the Defendant
“jumped in onthedriver’ sside.” Ms. Dodson began screaming, and the Defendant held aknife to
her throat and told her to be quiet. The Defendant got into the passenger seat and told her to drive
away. Ms. Dodson began to struggle, and the Defendant again threatened her with the knife. Ms.
Dodson then told the Defendant that she had left the keysin the trunk. They got out of the car, and
Ms. Dodson began fighting the Defendant again. She got the knifeaway from him and tried to run
away. The Defendant struck her on the head with a crescent wrench, knocking her to the ground.
Ashe swung the wrench at her again, Ms. Dodson took it away from him and hit him acrosstheface
withit. Shewasthen able to run to her front door, and the Defendant ran off. The Defendant was
subsequently apprehended, and Ms. Dodson identified him as her atacker. The Defendant pled
guilty to aggravated assault.

Karen Cannon also testified on behalf of the State. 1n October 1980, at eighteen years of age,
shewasliving in Murfreesboro, Tennessee. She met the Defendant at a Shoney’ srestaurant, and he
asked her to give him aride to get somemoney for gas. Ms. Cannon obliged, and on the way back,
the Defendant produced a knife and broke Ms. Cannon’ s nose with the handle. He then stuck the
knife against her side. The Defendant began telling Ms. Cannon where to go, but she managed to
drive next to the county jail. She parked the car, grabbed the Defendant’ s hand holding the knife,
and blew the horn. A police officer came to the car and apprehended the Defendant. Ms. Cannon
subsequently identified the Defendant as her atacker, and hepled guilty to aggravated assault.

Eloise Gaither, the Rutherford County Court Clerk, testified and produced a certified copy
of the judgment of conviction reflecting the Defendant’ s 1980 conviction of aggravated assault for

lThe victim was driving a red Mitsubishi on the morning she wasabducted.
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theoffenseinvolving Ms. Dodson. Shealso produced acertified copy of thejudgment of conviction
reflecting the Defendant’ s 1981 conviction of aggravated assault for his attack on Ms. Cannon.

Sammy Magee, Captain of the Hinds County, Mississippi Sheriff’s Office Investigation
Division, testified that he investigated a robbery and aggravated assault on a seventy-four year old
woman, Clyo Griffin. Hisinvestigation reveal ed that the Defendant entered Ms. Griffin’ shome, beat
her with an iron skillet, and stole her jewelry, credit cards, and a pistol. The Defendant hid the
jewelry and the pistol in a plastic bag and buried the items beside a tree in the next county.

Patricia Bennett was the assistant district attorney who prosecuted the Defendant for his
attack on Ms. Griffin. She testified that the Defendant pled guilty in 1984 to robbery and to
aggravated assault in connection with the attack, and she produced acertified copy of the transcript
of the guilty plea. BarbaraDunn, the Circuit Clerk for Hinds County, Mississippi, produced copies
of therecordsrefl ecting the Defendant’ s convidions of robbery and aggravaed assault for hisattack
on Ms. Griffin.

Alsointroduced by the Statewasacopy of ajudgment reflecting the Defendant’ squilty plea
and conviction of assault with a dangerous weapon on afederal officer, arisingfrom hisattack on
Mr. Gonzalez, the federal immigration agent.

CarolineHolland, the paternal grandmother to thevictim’ sthreechildren, testified about the
effect of the murder on her family. She explained that the three children lived with her and her
husband and were currently ten, eight and six years old; the children had been seven, five and three
when their mother was abducted. Shetestified that Ms. Sanderson’ s disappearance had been “very
traumatic” for the children and that they devel oped a“ devastating feeling of terror of people getting
lost.” She explained that the children had trouble sleeping by themselves and that “they miss[their
mother] every day.” She stated that the bond between Ms. Sanderson and her children had been
“very strong” and that “[s]he loved her children dearly, and they loved her.” She testified that the
children till cried for their mother.

The Defendant called Pamela Bigelow, hisex-wife. Ms. Bigelow testified that she and the
Defendant began dating in high school and married in 1973, when she was seventeen years old and
he was eighteen years old. She testified that her mother and the Defendant had a very close
relationship. She explained that the Defendant’ s relationship with hisown mother was difficult
because the Defendant’ s mother was Taiwanese, and there werea lot of communicaion problems
and cultural differences between them. Ms. Bigelow testified that the Defendant came to this
country when he was about ten years old, and she reported that he was very smart. She and the
Defendant were married about four yearsand had two children. Shetestifiedthat the Defendant was
“very good” to her and their children and that he respected her mother very much. She described
him as “quiet, withdrawn. He' s very polite. . . . He'sa good person. He's got good traits.” She
asked the jury to spare hislife and to allow him to see his two grandchildren.
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Following this proof, thetrial court instructed the jury on three aggravating circumstances:
that the Defendant was previously convicted of one or more felonies, other than the present charge,
the statutory elements of which involve the use of violence to the person; that the murder was
committed for the purpose of avoiding, i nterfering with, or preventing a lawful arrest or prosecution
of the Defendant or another; and that the murder was knowingly committed, solicited, directed, or
aided by the Defendant, while the Defendant had a substantial role in committing or attempting to
commit, or was fleeing after having a substantial role in committing or attempting to commit, any
kidnapping.? The trial court further instructed the jury on specific mitigating drcumstances as
follows: “There has been testimony that the Defendant was forty-two years of age at the time of the
offense; there has been testimony that the Defendant has low self-esteem and self-worth; there has
been testimony that the Defendant has used alcohol and drugs in the past; there has been testimony
that the Defendant had entered guilty pleasin each of hisfive previous convictions; there has been
testimony that the Defendant had been previously known during a certain period of hislifeto have
been ashy, quiet and polite individual; there has been testimony that the Defendant was never able
to develop anormal mother-son rel ationship with hismother and had difficulty communicating with
her; there has been testimony that the Defendant’ s ex-wife does not want him to receive the deah
pendty; there has been testimony that in theyear 1995, the Defendant was empl oyed; there has been
testimony that the Defendant is of Asian descent and had to make cultural adjustments upon his
arrival from Taiwan in this country at the age of ten.”

Thejury returned asentence of death for the Defendant’ smurder of Shannon Sanderson upon
findingthat all three aggravating circumstances had been established beyond areasonabl e doubt and
that the aggravating circumstances outweighed any mitigating circumstances beyond a reasonable
doubt.

ANALYSIS: GUILT PHASE ISSUES
I. SUFFICIENCY OF IDENTIFICATION EVIDENCE

In hisfirst issue, the Defendant contends that “the evidence of hisidentity as the culprit is
insufficient” for ajury to find him guilty beyond areasonable doubt. Tennessee Rule of Appellate
Procedure 13(e) prescribesthat “ [f]indi ngs of guilt in criminal actions whether by thetrial court or
jury shall be set asideif the evidenceisinsufficient to support thefindingsby thetrier of fact of guilt
beyond areasonabledoubt.” Evidenceissufficient if, after reviewing theevidencein thelight most
favorableto the prosecution, any rational trier of fact could have found the essential elements of the
crime beyond a reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 319 (1979); State v. Smith,
24 SW.3d 274, 278 (Tenn. 2000). In addition, because conviction by atrier of fact destroys the
presumption of innocence and imposes a presumption of guilt, aconvicted criminal defendant bears
the burden of showing that the evidencewasinsufficient. SeeMcBeev. State 372 SW.2d 173, 176

%See Tenn. Code Ann. § 39-13-204(i)(2), (6), (7).
3The trial court also apparently instructed the jury on a mitigating circumstance involving “love and support

for him.” However, the copy of the jury charge included in the record is missing the remaining language used by the
court in delivering this specific instruction.
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(Tenn. 1963); see also State v. Buggs, 995 S.W.2d 102, 105-06 (Tenn. 1999); State v. Evans, 838
S.W.2d 185, 191 (Tenn. 1992); State v. Tuggle 639 S.W.2d 913, 914 (Tenn. 1982).

Initsreview of theevidence, an appd|ate court must aff ord the State“ the strongest legitimate
view of the evidence as well as al reassonable and legtimate inferences that may be drawn
therefrom.” Tuggle, 639 S.W.2d at 914; see also Smith, 24 SW.3d at 279. The court may not “re-
weigh or re-evaluate the evidence” in therecord below. Evans, 838 S.W.2d at 191, see also Buggs,
995 SW.2d at 105. Likewise, should the reviewing court find particular conflicts in the trial
testimony, the court must resolve them in favor of the jury verdict or trial court judgment. Tugale,
639 S.W.2d at 914. All questionsinvolving the credibility of witnesses, the weight and valueto be
given the evidence, and all factual issues are resolved by the trier of fact, not the gppellate courts.
Statev. Morris, 24 S.\W.3d 788, 795 (Tenn. 2000); State v. Pappas, 754 S.\W.2d 620, 623 (Tenn.
Crim. App. 1987).

In light of our standard of review, we find the evidence of the Defendant’ s identity as the
murderer and robber sufficient to support his convictions. Ms. Powerstestified that the Defendant
confessed to her that he kidnapped, robbed and murdered the victim. The Defendant was
apprehended driving Ms. Powers' maroon Beretta, which contained a fiber matching the clothing
worn by the victim on the night of her abduction. Thevictim’sringswere recovered inthe location
described to Ms. Powers by the Defendant. Surveillance videos from the Sam’s Town casino place
the Defendant inthe victim’ sproximity at the time she won $5,000 and show him leaving thecasino
thirty seconds after she did. Mr. Rose testified that he saw a maroon Beretta in front of Mr.
Holland' shouse, and Mr. Jeans saw amaroon Berettain thedriveway of the abandoned housewhere
thevictimwasfound. Thevictim obtained her winningsin one hundred dollar billsand fourteen one
hundred dollar bills were found on the Defendant at the time of his capture. This evidence is
sufficient to prove that the Defendant was the perpetrator of the crimes of which he was convicted.
Thisissue is without merit.

1. VARIANCE BETWEEN INDICTMENT AND PROOF

The Defendant next contends that his murder conviction should be reversed because of a
material variance between the indictment charging him with murder and theproof presented at trial.
Specifically, the indictment alleges that the Defendant “in Shelby County, Tennessee, . . . did
unlawfully and knowingly kill SHANNON SANDERSON during the perperation of Robbery.”
However, the proof at trial established that the Defendant killed Ms. Sandersonin Mississippi. The
Defendant arguesthat thisvariance between theindictment and the proof issufficiently material and
prejudicial to require us to overturn hisconviction and dismiss the indictment. We respectfully
disagree.

Our supreme court has adopted the following test for determining whether the variance
between an indiadment and the proof at trial is materid:

Unlesssubstantial rights of the defendant are af fected by avariance, he has suffered

no harm, and a variance does not prejudice the defendant’ s substantial rights (1) if
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the indictment suffidently informs the defendant of the chargesagainst him so that

he may prepare his defense and not be misled or surprised at trial, and (2) if the

varianceisnot suchthat it will present adanger that the defendant may be prosecuted

a second time for the same offense; all other variances must be considered to be

harmless error.
State v. Mayes, 854 SW.2d 638, 640 (Tenn. 1993) (quoting State v. Moss, 662 S.W.2d 590, 592
(Tenn. 1984)). Here, the only variance between theindictment and theproof isthelocation at which
the murder was committed. In the context of indictments, the place of the offense is typically
considered a matter of form rather than of substance. See State v. Nixon, 977 SW.2d 119, 121
(Tenn. Crim. App. 1997) (finding that defects in an indictment which go to matters of form rather
than substance includethe place of the offense); See also State v. Sowder, 826 S.W.2d 924, 928
(Tenn. Crim. App. 1991) (“The indictment need not be specific regarding the time or place of the
offense.”). Indeed, it is not necessary that the indictment even aver the location of the offense so
long as the proof at trial demonstrates facts bringing the offense within the jurisdiction of the
charging county. Tenn. Code Ann. § 40-13-208.

The Defendant makes no allegation that he wasin any way surprised, much less prejudiced,
by the proof at trial that he murdered the victim in Mississippi. Thereis no alegation that he was
misled by the variance or that he was in any way unable to prepare his defense as a result of the
variance. Nor does he allege that he is subject to double jeopardy because of the variance. The
Defendant was charged with murdering Ms. Sanderson. Had he been acquitted of the charge,
principles of double jeopardy would prevent the State of Tennessee from prosecuting him a second
time on the basis that he committed the murder in Mississippi rather than in Shelby County,
Tennessee. See U.S.Const. amend. V (stating that no person “shall . . . be subject for the same
offenseto betwice put in jeopardy of lifeor [imb”); Tenn. Const. art. I, 8§ 10 (stating that “no person
shall, for the same offense, be twice put injeopardy of lifeor limb.”) Thus, given that the Defendant
has not demonstrated that his substantial rights were affected by the variance, we find thisissue to
be without merit.

1. JURISDICTION

The Defendant next contends that Tennessee was without jurisdiction to prosecute him for
the robbery and murder of Ms. Sanderson because both crimes were committed in the State of
Mississippi. Again, we must respectfully disagree.

Our criminal code provides that “[w]hen the commission of an offense commenced within
thisstate is consummated outside its boundaries, the offender isliable to punishmentin thisstatein
the county where the offense was commenced.” Tenn. Code Ann. § 39-11-103(c). We do not
disagree with the Defendant that the proof at trial established that he consummated the aggravated
robbery and felony murder of Ms. Sanderson in Mississippi. However, so long as these offenses
were commenced within Shelby County, Tennessee, then the courts of that county had jurisdiction
to prosecute him for those crimes. 1d; see also Tenn. R. Crim. P. 18(d) (“[O]ffenses committed
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wholly or in part outside this state, under circumstancesthat give this state jurisdiction to prosecute
the offender, may be prosecuted in any county in which an element of the offense occurs.”)

Theword “commence” isdefined asfollows:. “[t]oinitiate by performing thefirst act or step.
Tobegin, institute or start.” Black’sLaw Dictionary 268 (6th ed. 1990). Inthe context of acriminal
offense, a perpetrator commences a crimewhen he or she completes at least ore of the elements
which constitutethe crime. Thecrimeof robbery hasthreeelements: (1) theintentional or knowing
theft of property, (2) from the person of another, (3) by violence or putting the personinfear. Tenn.
Code Ann. 8§ 39-13-401(a). A robbery becomes aggravaed when the accused accomplishes the
robbery with adeadly weapon, or where the victim suffers serious bodily injury. 1d. § 39-13-402(a).
Because aggravated robbery requires that the accused take the victim’s property from the victim’'s
person, the offenserequires some physical proximity between the perpetrator and the victim.* One
may commencethecrime of aggrav ated robbery, therefore, by achieving this physical proximityand
putting the person in fear. For instance, a perpetrator may commence an aggravated robbery by
confronting a pedestrian and wielding a knife. If the pedestrian is standing in Tennessee near the
Kentucky border and is ableto flee into Kentucky before the perpetrator grabshim and removeshis
billfold from his pocket, then Tennessee would have jurisdiction over the perpetrator.

Similarly, inthis case, the Defendant commenced an aggravated robbery of Ms. Sanderson
in Shelby County, Tennessee whenhe accosted herin Mr. Holland’ sMemphisdriveway and forced
her into the back seat of the Beretta by, in his own words, “put[ting] the fear of God in her.”
Accordingly, the court in which the Defendant wastried had jurisdiction to prosecute the Defendant
for aggravated robbery.®

Under the same facts, the court had jurisdiction to prosecute the Defendant for murder in the
perpetration of arobbery. First degree felony murder is the “killing of another committed in the
perpetration of or attempt to perpetrate any first degreemurder, arson, rape, robbery, burgl ary, theft,
kidnapping, aggravated child abuse or aircraft piracy.” Tenn. Code Ann. 8 39-13-202(a)(2). Thus,
whileafelony murder istypically consummatedupon thekilling of thevictim, it may be commenced
upon the commencement of the underlying felony. In this case, the underlying felony weas
commenced in Tennessee; hence, the Shelby County trial court had jurisdiction to prosecute the
Defendant for felony murder. Accordingly, thisissue is without merit.

IV. MARITAL PRIVILEGE

4C_f. State v. Anthony, 817 S.W.2d 299, 306 (Tenn. 1991) (“Every robbery, by definition, involves some
detention against the will of thevictim, if only long enough to take goods or money from the person of the victim.”)

5That the Defendant’s actionsin forcing thevictim into the backseat of his car and then driving away with her

into another state w ould also have sustained a kidnapping conviction, see State v. Anthony, 817 S.W.2d at 306, does not
change our analysis.
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Inhisnext issue, the Defendant arguesthat thetrial court erred in permitting hiswife, Sharon
Powers, to testify about his description to her of his crimes against Ms. Sanderson. At the time of
thisprosecution, Tennessee sstatutory marital communicationsprivilege provided, in pertinent part,
that “[i]n either a civil or crimina proceeding, confidential communications between married
persons are privileged and inadmissible if either spouse objects.” Tenn. Code Ann. § 24-1-
201(b)(Supp. 1998).° The Defendant abjected to the admissibility of his confession to Ms. Powers
by filingamotioninlimine prior totrial. Thetrial court denied the Defendant’ smotion onthe basis
that the communication did not satisfy the four criteriafor defining a“ confidential communication
between married persons’ as set forth in State v. Hurley, 876 SW.2d 57, 63 (Tenn. 1993). The
Defendant contends that Hurley hasno application to the statute and that thetrial court thereby erred
inrelying upon it. The Defendant argues tha because he intended his confession to Ms. Powersto
have been confidential, the trial court should have granted his motion in limine.

Prior to 1995, Tennessee’ smarital communicationsprivilegein criminal caseswas based on
common law. Seegenerally Hurley, 876 SW.2d at 61-62; see also McCormick v. State, 186 S.W.
95, 97 (Tenn. 1916). The privilege was created to foster “the sacredness of the home and the peace
of families.” McCormick, 186 SW.2d at 97. To be privileged, the communication must have been
“confidential” in nature. Statev. Price, 46 S.W.3d 785, 800 (Tenn. Crim. App. 2000). To meet the
definition of confidential, an interspousal communication had to satisfy four criteriaz (1) the
communication must have originatedin confidence tha it would not be disclosed; (2) the element
of confidentiality was essential to the full and satisfactory maintenance of the marriage; (3) the
marriage must have been onewhich, in the opinion of the community, oughtto have been sedu ously
fostered; and (4) theinjury that wouldinureto the marriageby disclosure of the communication must
have been greater than the benefit thereby gained for the correct disposal of litigation. Hurley, 876
SW.2d a 63 (quoting Adamsv. State, 563 S.W.2d 804, 808 (Tenn. Crim. App. 1978)).

Prior to 1993, either spouse could exerci setheprivilege with respect to aconfidential marital
communication; that is, a criminal defendant could assert the privilege and keep his or her spouse
fromtestifying against himor her. SeePrice, 46 SW.3d at 800. 1n 1993, our supreme court changed
thiscommon law rulein Statev. Hurley, 876 SW.2d at 64 . In Hurley, our supreme court held that
only the testifying spouse had the right to exercise the privilege and refuse to testify. Id. Asthis
Court has previously recognized, the legislature reacted to the holding of Hurley by making the
privilege available to either spouse. See Price, 46 SW.3d at 801. The Defendant argues that the
legislature’ s 1995 enactment of a statute setting forth the marital communications privilege which
makes no mention of thefour criteriafor confidential marital communi cations effectively abrogates
their applicabil ity.

However, this Court has previously rejeded this argument, finding that by adopting a
statutory marital confidential communications privilege in criminal cases,

6The statute was amended in 2000, to incorporate the four-part test discussed herein. See Tenn. Code Ann. §
24-1-201(c)(1) (Supp. 2000).
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the General Assembly gave no indication that itintended to change the common law
marital communications privilege beyond changing the rule in State v. Hurley and
ensuring that the privilege can be invoked by either the testifying or the non-
testifying spouse.
Id. Accordingly, this Court held in Price that a marital communication must still satisfy the four
requirementsset forthin Adamsbeforeit will be considered confidential and subject totheprivilege.
Id; see Adams, 563 S.W.2d at 808.

In this case, thetrial court addressed the four criteriaand found that the Defendant’ sinitial
confession to hiswife was made “ with the expectancy of confidentiality” ; that because Ms. Powers
told other people the substance of the confession, the element of confidentiality was nat essential to
the full and satisfactory maintaining of the spousd relationship; tha, given Ms. Power's pre-trid
testimony about the Defendant’s physical and emotional abuse of her and her children, the
relationshipwas* beyond extremely tumultuous’ and not onewhichwas* worthy of being sedul ously
fostered”; and that, given Ms. Powers' pre-trial testimony that the marriage was substantively over,’
theinjury tothemarriage by Ms. Powers’ testimonywas*minimal”, whilethe benefit gained for the
correct disposal of the prosecution was “very significant.” Thus, the trial court found, only one of
the criteriafor establishing a confidential marital communication was satisfied, and the Defendant
could therefore not assert the privilege.

Wefind no error in thetrial court’s determination that the marital communications at issue
in this case were not privileged. The testimony adduced at the pre-trial hearing on the Defendant’ s
motion in limine supports the trial court’s findings, and thisissue is therefore without merit.

V. ADMISSIBILITY OF EVIDENCE TO SHOW THIRD PARTIES
MOTIVESTO MURDER THE VICTIM

The Defendant next claims that the trial court violated his constitutional right to present a
completedefense. The Defendant attempted to introduce proof that Robert Sanderson, Brian Maher
and Brett Musekamp each had a motive to kill Ms. Sanderson. Specifically, defense counsel
proffered testimony from Brian Maher that he and M s. Sanderson had been having an affair that she
broke off on April 16, 1996, two days before her disappearance. The gist of Maher’ stestimony was
that he and Ms. Sanderson had been lovers for approximately two months when she came by his
place of employment and ended their romantic relationship; that he was “[k]ind of relieved [by the
break-up] because [he] had dready started seeing someone else”; and that Ms. Sanderson had told
him that she was afraid of her husband, unhappy in her marriage to him, and that she “wanted out”.
Maher denied killing Shannon Sanderson. The trial court refused to admit any of this testimony,
ruling that this evidence was irrdevant.

7M s. Powers admitted that she had not filed for divorce from the Defendant, but explained that, due to her fear
of the Defendant, she had not done so in order to avoid disclosing to him the name of the state in which she was living.
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Defense counsel also proffered the testimony of Brett Musekamp. Musekamptestified that
he had known Ms. Sanderson for about fourteen yearsand that they “used to date.” When Mr. and
Ms. Sanderson began dating, M usekamp wrote Mr. Sanderson aletter, “[t]rying to keep them from
dating.” Musekamp testified that the letter made Mr. and Ms. Sanderson angry, and they brought
charges against him “trying to keep [him] away from seeing her.” Musekamp denied that he had
been following Ms. Sanderson or that he had threatened her. He testified that he last sav Ms.
Sanderson threetofour monthsprior to her disappearance. Again, thetrial court ruledthistestimony
inadmissible asirrelevant.

During the cross-examination of Mr. Sanderson, defense counsel sought to question
Sanderson about a post-nuptial agreement he had entered into with Ms. Sanderson on April 3,1996,
which required him to pay her $10,000 in the event of their divorce, and about his knowledge of
Maher and Musekamp. Thetrial court ruled this proof inadmissible as irrd evant.

The Defendant also proffered the testimony of Mark Burchfield, who had been employed at
Sam’s Town on the night of Ms. Sanderson’s disappearance. Mr. Burchfield testified that he saw
Robert Sanderson in the casino that night. He also stated that Ms. Sanderson had cometo him
asking for his assistance because Robert Sanderson was angry with her and because she was afrad
of him. Finally, the Defendant wanted Jennifer Baldridge, Ms. Sanderson’s sister, to testify that
when she initially approached Sanderson for a photograph of Ms. Sanderson for the purpose of
putting out fliers about Ms. Sanderson’ s disappearance, Sande'son refused to cooperate. Thetrial
judge a'so ruled this proof inadmissible asirrelevant.

The Defendant contendsthat in ruling all of this proof inadmissible, thetria court violated
his Fourteenth Amendment right to “be afforded a meaningful opportunity to present a complete
defense.” Californiav. Trombetta 467 U.S. 479, 485 (1984). We respectfully disagree.

We note first that the admissibility of testimony is within the sound discretion of the trial
court, and this Court will not interfere with that discretion absent a clear showing of abuse. State
v. Carruthers, 35 SW.3d 516, app. 575 (Tenn. 2000). We acknowledge, however, that “ an accused
isentitled to present evidenceimplicating othersinthecrime.” 1d. Commonly referredtoasa*third
party defense,” an accused hastheright to show that others had amotiveto murder thevictim. State
V. Spurlock, 874 SW.2d 602, 612 (Tenn. Crim. App. 1993); Statev. Kilburn, 782 SW.2d 199, 204
(Tenn. Crim. App. 1989). Such evidence mug conform to the genera rules governing the
admissibility of evidence and must be of the sort that would be admissible against the third party at
his or her trial. Carruthers, 35 SW.3d at app. 575. “Accordingly, hearsay evidence implicating
another individual would not be admissible.” |d. Moreover,

[t]o be admissible, the evidence must be such proof as directly connects the third

party with the substance of the crime, and tends clearly to point out someonebesides

the accused as the guilty person. Evidence which can have no other effect than to

cast a bare suspicion on another, or to rase a conjecturd inference as to the

commission of the crime by another, is not admissible.

State v. Peck, No. 958, 1991 WL 154534, at *7 (Tenn. Crim. App., Knoxville, Aug. 15, 1991).
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Here, the Defendant sought to prove that three other persons had motives to kill Ms.
Sanderson: Brian Maher, arecently spurnedlover; Brett M usekamp, aprosecuted ex-boyfriend; and
Robert Sanderson, a cuckolded husband contractually obligated to give the vidim $10,000 in the
event of their divorce. However, al of the proof of Ms. Sanderson’ salleged fear of her husband was
based on hearsay and wasthereforeinadmissiblefor that reason alone. See Tenn. R. Evid. 802. The
remaining excluded testimony would have done no more than cast bare suspicions or rase
conjectural inferencesasto Ms. Sanderson’ smurderer. Certainly, the Defendant proffered no proof
whatsoever of the actual commission of the murder by any of histhree other “suspects.” Rather, the
proof in this case established that the Defendant confessed to the murder, and numerous
corroborating circumstances entitled the jury to conclude that his confession was true. The
Defendant offered no proof which directly connected athird party with the substance of the crime,
and he offered no proof which tended clearly to point out someone besideshimself asthe perpetrator.
Accordingly, wefind that thetrial court did not abuseitsdiscretioninfinding the proffered evidence
irrelevant and inadmissible. Thisiswueis thereforewithout merit.

V1. IDENTIFICATION TESTIMONY

During the course of his testimony explaning the surveillance videotapes taken at Sam’s
Town casino on the night of April 18, 1996, Tom Scott repeatedly referred to the person seenin the
tapes as “Mr. Powers.” Mr. Scott did not know the Defendant; rather, he referred to the person as
“Mr. Powers’ on the basis of information provided to him by the F.B.I. Accordingy, the Defendant
objected to Mr. Scott’s identification of him as based on inadmissible hearsay. The trial court
overruled the Defendant’ s objection, and the Defendant now arguesthat the trial court’ sruling was
error.

We agree with the Defendant that Mr. Scott should not have been allowed to refer to the
person shown in the tapes as“Mr. Powers.” “A witness may not testify to amatter unless evidence
isintroduced sufficient to support afinding that the witness has personal knowledge of the matter.”
Tenn. R. Evid. 602. Mr. Scott admitted that he had no persona knowledge of the Defendant’ s
appearanceor identity and that hisknowledge of the Defendant’ sidentity was based on information
provided to him by the F.B.l. Accordingly, the trial court erred in overruling the Defendant’s
objection.

During the State's redirect examination of Mr. Scott, the prosecutor asked him to identify
whether any personinthe courtroom wastheperson shown inthevideotape. Over defense counsel’s
objection, the trial court allowed Mr. Scott to testify that the person in the videotape was the
Defendant. We agree with the Defendant that the prosecutor’ s question called for an opinion from
alay witness.

Our Rules of Evidence provide that alay witness's testimony “in the form of opinions or
inferencesislimited to those opinionsor inferenceswhich are (1) rationally based on theperception
of the witness and (2) helpful to a clear understanding of the witness's testimony or the
determination of afact inissue.” Tenn. R. Evid. 701(a). Certainly, Mr. Scott’ stestimony that the

-18-



person in the tape was the Defendant was “rationally based” on Mr. Scott’s perception of the
similarities between the photographs and the Defendant’ s person in the courtroom. 1d. However,
Mr. Scott’s opinion about the identity of the person in the tape was not necessary to a clear
understanding of histestimony, nor wasit helpful in the determination of afact inissue. Whilethe
Defendant’ s identity as the man in the tape was certainly an issue in the trial, Mr. Scott wasin no
better position to identify that person as the Defendant than were the jurors. Mr. Scott had no more
past familiarity with or knowledge of the Defendant than did they. Thus, wefindthat thetrial court
erred in permitting the State to seek Mr. Scott’s opinion on thisissue.

Nevertheless, we find both of the trial court’s errors regarding Mr. Scott’ s testimony to be
harmless. Thejurorssaw the videotape and had the Defendant beforethem; eachjuror therefore had
the opportunity to determine for her or himself whethe the person in thevideo was the Defendant.
Mr. Scott admitted that he did not know the Defendant and admitted that hisidentification wasbased
on hearsay information. Moreover, Ms. Powers viewed a still photograph made from the
surveillance tapes and identified the person therein as the Defendant. Ms. Powers was certainly
qualified to testify as to the Defendant’ s identity, and we are confident that the jury gave far more
weight to her testimony than it did to Mr. Scott’s. Accordingly, we find this issue to be without
merit.

VII. ADMISSIBILITY OFMARGARET YORK’SDEPOSITION

The Defendant contendsthat the trial court erred by admitting portions of Margaret York’s
testimony taken by deposition in Missssppi. Ms. York's testimony was taken by deposition
because of her ill health. After receiving a copy of the transcript, defense counsel noticed that the
court reporter who administered the oath and transcribed the deposition identified herself in the
Court Reporter's Certificate as “Court Reporter and Notary Public, Shelby County, Tennessee.”
Similarly, the title underneath her signature on the Certificate states, “Court Reporter and Notary
Public for the Stateof Tennessee at Large.” Defense counsel thereupon objected to the use of the
deposition at trial on the grounds that the court reporter was not authorized by Mississippi law to
administer the oath and take the deposition. See Tenn. R. Civ. P. 28.01 (“[D]epositions shall be
taken before an officer authorized to administer oaths by the laws . . . of the place where the
examinationisheld....”). Thetrial court denied the Defendant’ s motion to strike the deposition.

We are unable toreach the meritsof thisissue because the record isinadequate. While we
acknowledge that the court reporter identified herself in the transcript of the deposition as a
Tennessee court reporter and notary public, thereisnothinginthe record to demonstrate that shewas
not al so authorized to administer oaths by the lawsof Mississippi. The Defendant supplied neither
the trial court nor this Court with any proof in support of his allegation that the court reporter was
not properly authorized to administer oaths in Mississippi, other than the certificate she affixed to
thetranscript of thedeposition. Itiscertainly possiblethatthe court reporter wasalso anotary public
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in Mississippi and thereby authorized to administer oathsin that state,® but simply used the wrong
tittewhen preparingthe certificate We declineto speculate about the court reporter’ sauthority, and
we notethat the applicablerulerequiresthat the officer taking the deposition be properly authorized
to administer oaths, but does not requirethe officer’s certification to reflect that authority. Seeid.
Furthermore, even if the trial court erred in admitting the depostion, its admission was clearly
harmlessin light of the overwhel ming evidence of guilt.

ANALYSIS: SENTENCING PHASE ISSUES
VIII. ADMISSIBILITY OF FACTSUNDERLYING
PRIOR VIOLENT FELONIES

The Defendant contends that the trial court erred in allowing the State to introduce proof
about the underlying facts leading to his prior convictions of three aggravated assaults and a
robbery.® One of the aggravating factors relied upon by the State in seeking the death penalty is
established where “[t]he defendant was previously convicted of one (1) or morefelonies, other than
the present charge, whose statutory elementsinvolve the use of violenceto the person.” Tenn. Code
Ann. 8 39-13-204(i)(2). However, our supreme court has deemed it error “to admit evidence
regarding specific facts of the crimeresulting in the previous conviction, when the convidion onits
face shows that it involved violence or the threat of violence™ to the person.” Statev. Bigbeg, 885
S.W.2d 797, 811 (Tenn. 1994) (footnote added), superceded by statute as stated in Statev. Stout, 46
S.W.3d 689 (Tenn. 2001). Thus, the Defendant argues, thetrial court erred in permitting the State
to adduce testimony about the facts and circumgances of his priar violent felonies

Prior to the sentencing hearing, the State explained to the trial court that it intended to
introduce the facts underlying the prior felonies under a post-Bigbee amendment to the relevant
statute. Effective May 7, 1998, Tennessee' s death penalty statute was amended to provide that

[I]nall caseswherethe statereliesupon the aggravating factor that the defendant was

previously convicted of one (1) or more felonies, other than the present charge,

whose statutory elementsinvolve the use of violenceto the person, either party shall

be permitted to introduce evidence concerning the facts and circumstances of the

prior conviction.

85ee Miss. Code Ann. § 25-33-9.

9Two of these aggravated assaults occurredin Tennessee; the third aggravated assault and the robbery occurred
in Mississippi.

10The statutory aggravating circumstance applicable to defendant Bigbee’strial was established where “[t]he
defendant was previously convicted of one or morefelonies, other than the present charge, which involvethe useor threat
of violenceto the person.” Tenn. Code Ann. § 39-2-203(i)(2) (1982) (emphasis added). The aggravating circumstance
applicable to the Defendant’s trid does notincludethe language pertainingto the threat of violence. See Tenn. Code
Ann. § 39-13-204(i)(2) (Supp. 1996). This portion of the Bigbee analysisis, therefore, no longer applicable.
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Tenn. Code Ann. § 39-13-204(c) (Supp. 2000). Thetrial court deemed the testimony admissible
under this amendment. The Defendant now contends that the amendment is not gpplicable to
offenses committed prior to May 7, 1998.

Wefirst notethat the Defendant did not object to the applicability of thisstatute attrial, and
thisissueisthereforewaived. See Tenn. R. App. P. 36(8); Grandstaff v. Hawks, 36 S.W.3d 482, 488
(Tenn. Ct. App. 2000) (“A party who invites or waives error, or whofailsto take reasonable steps
tocurean error, isnot entitled to relief on appeal.”) Nevertheless, we agree with the Defendant that
the legislative amendment allowing the introduction of proof establishing the facts underlying
previous convictions was not applicable to his sentencing hearing.

Our criminal code provides that

[w]henever any penal statute or penal legidlative act of the stateis . . . amended by

a subsequent legidlative act, any offense, as defined by the statute or act being . . .

amended, committed while such statute or act was in full force and effect shall be

prosecuted under the act or statute in effect at the time of the commission of the
offense. Except as provided under the provisions of § 40-35-117, in the event the
subsequent act provides for a lesser penalty, any punishment imposed shall be in
accordance with the subsequent act.
Tenn. Code Ann. § 39-11-112. The amendment at i ssue heredoesnot provide for alesser pendty,
but rather provides for the admissibility of certain evidence. Thus, the Defendant was required to
be prosecuted under the statute asitexisted in April 1996. See Statev. Smith, 893 S.W.2d 908, 919
(Tenn. 1994) (noting that “[g]enerally, acriminal offender must be sentenced pursuant to the statute
in effect at the time of the offense”). At that time, the relevant statute made no reference one way
or the other to the admissibility of facts underlying prior violent fdonies. See Tenn. Code Ann. §
39-13-204(c) (Supp. 1996). Bigbee, however, heldthat the admission of such facts could be error,
885 S.W.2d at 811.

Bigbee' s prescription against admitting thefacts underlying previousfelonies was limited
to those convi ctions which showed on their face that they involved violenceto the victim. Seeid.*
In Tennessee, aggravated assault involves either serious bodily injury to the victim, or the use or
display of adeadly weapon. See Tenn. Code Ann. 8 39-13-102(a). Thus, our supreme court has
recently acknowledged that aggravated assault does not necessarily involve the use of violence to
another person. See Statev. Sims, 45 S.\W.3d 1, 10-12 (Tenn. 2001). In Simsthe court noted that
aggravated assault “may be committed by intentionally or knowingly causing the vidim to
reasonably fear imminent bodily injury by use or display of adeadly weapon.” Id. at 10-11 (footnote
omitted). Similarly, aperson commits aggravated assault in Mississippi “if he (a) attemptsto cause
serious bodily injury to another, or causes such injury purposely, knowingly or recklessly under
circumstances manifesting extrane indifference to the value of human life; or (b) attemptsto cause
or purposely or knowingly causes bodily injury to another with adeadly weapon . . ..” Miss. Code
Ann. 897-3-7(2). Thus, an aggravated assault canbe committed in Mississippi that doesnot involve

11 . . - . - . .
In Bigbee, the defendant' s prior conviction was for first degree murder, clearly aconviction showing on its
face that it involved violence to the victim.
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violence to another person. Similarly, aperson commits robbery in Mississippi if he “feloniously
take[ s] the personal property of another, in his presenceor from his person and against hiswill, by
violenceto hisperson or by putting such person in fear of someimmediateinjury to hisperson.” 1d.
§97-3-73.

The Bigbee court acknowledged that where the prior conviction does not demonstrate onits
facethat itinvolved violenceto the person, then, “[ €] vidence of factsregarding apreviousconviction
to show that it in fact involved violence. . . to the person is admissible at asentencing hearing in
order to establish the aggravating circumstance.” Bigbee, 885 SW.2d at 811 (emphasis added).
Accordingly, the evidence was admissible under Bigbee.

The evidence was admissible under anather theory, as well. The State was interested in
introducing this proof not just to establish asan aggravating factor that the Defendant had committed
prior violent felonies, but al so to establish asecond aggravating factor: thatthe Defendant killed M.
Sanderson in order to avoid, interfere with, or prevent his arrest or prosecution. See Tenn. Code
Ann. 8 39-13-204(i)(6). During closing argument, the State repeatedly made the point that the prior
victimsidentified the Defendant asthar attacker, thereby leading to hisconvictions. Thistime, the
State reasoned, the Defendant intendedto avoid another conviction by eliminating hiswitness. The
admission of thefactsunderlying theprior violent feloniesis proper under these circumstances. See
State v. Stout, 46 SW.3d 689, 702 (Tenn. 2001) (“[T]he prosecutor’s intent was nat to unfairly
increase the weight of the prior violent felony aggravating circumstance, but rather to establish an
entirely separate aggravating circumstance that it was relying upon, [that the killing wascommitted
for the purpose of avoiding, interfering with, or preventing a lawful arrest or prosecution of the
defendant or another]. . . . Accordingly, we concludethat the evidence and argument did not affect
the jury’ s determination to the prejudice of thedefendant.”) Thisissue iswithout merit.

IX. WHETHER THE DEFENDANT’S PRIOR CONVICTIONS
WERE ADMISSIBLE TO ESTABLISH THE AGGRAVATING
CIRCUMSTANCE FOR PRIOR VIOLENT FELONIES

Thetrial court instructed thejury at the close of the sentencing hearing that the Defendant’ s
prior convictions for aggravated assault, robbery and assault on a federal officer with a dangerous
weapon were all felonies “involving the use of violence to the person.” The Defendant now
contends that these five offenses “were not crimes whose statutory elements involve the use of
violenceto the person” and that thetrial court thereby erred in allowingthese offensesto beused in
satisfaction of the prior violent felonies aggravating circumstance. See Tenn. Code Ann. § 39-13-
204(i)(2) (setting forth an aggravating circumstance where the defendant was previously convicted
of one or more felonies, other than the present charge, whose statutory elementsinvolve the use of
violence to the person). The Defendant agues that sincethese crimescould be committed without
the use of violenceto the person, they cannot be used to satisfy the prior violent fel onies aggravating
circumstance. Accordingly, the Defendant maintains that the evidence in support of this
circumstance is insufficient.
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As set forth above, aggravated assault and robbery (both the Tennessee and Mississippi
versions) can be committed without involving the use of violence to anather person. However, in
addressing the very argument that the Defendant makes in this case, our supreme court has held:

[1]n determining whether the statutory elements of aprior felony conviction involve

the use of violence against the person for purposes of 8 39-13-204(i)(2), we hold that

the trial judge must necessarily examine the factsunderlying the prior felony if the

statutory elements of that felony may be satisfied either with or without proof of

violence. To hold otherwisewouldyieldanabsurdresult. ... A plainreading of the
statuteindicatesthat thelegislatureintended toallow juriesto consider adefendant’s

prior violent crimes in reaching a dedsion during the sentencing phase of a first

degree murder trial.

State v. Sims, 45 SW.3d at 11-12. Thus, the court held, where the underlying facts of the prior
felony demonstrate that the defendant committed the crime by using violence against the victim, the
prior convictions were admissible as prior violent felonies within the meaning of the statutory
aggravating circumstance. Id.

The proof in this case demonstrated tha the Defendant’s prior felony convictions of
aggravated assault and robbery all involved the use of violence against hisvictims. Thetria court
was therefore correct in concluding that these prior offenses fit within the meaning of the statutory
aggravating circumstance and submitting them to the jury. We further find that the trial court was
correct in concluding tha the federal offense involved the use of violence. The Defendant was
convicted of assault on afederal officer with a dangerous weapon. That crimeis committed when
the accused “forcibly assaults, resists, opposes, impedes, intimidates, or interferes with any person
designatedin section 1114 of thistitle while engaged in or on account of the performanceof official
duties.” 18 U.S.C.A. 8111(a)(1). Black’sLaw Dictionary defines*“violence,” in pertinent part, as
“[u]lnjust or unwarranted exercise of force.” Black’sLaw Dictionary 1570 (6th ed. 1990). Thus, we
conclude that the use of the term “forcibly” inthis statute indicates that the elements of this crime
involve the use of violence to the person. Moreover, even if we were to conclude that this prior
felony did not involve the use of violence to the person, because the proof at trial established that
the Defendant merely approached Mr. Gonzalez with aknife, but did not actually useit on him, we
would find any error in submitting this prior felony to the jury to be harmless beyond a reasonable
doubt. The proof in support of the remaining four prior violent fel onies was more than sufficient to
entitle the jury to find that the State had established this aggravating circumstance beyond a
reasonable doulx. Thisissueis, therefore, without merit.

X. SUFFICIENCY OF EVIDENCE ESTABLISHING THAT
THE DEFENDANT COMMITTED THE MURDER TO AVOID
HISARREST AND/OR PROSECUTION

The jury found as a second aggravating circumstance that the Defendant killed Ms.
Sanderson “for the purpose of avoiding, interferingwith, or preventing alawful arrest or prosecution
of thedefendant or another.” Tenn. Code Ann. § 39-13-204(i)(6). The Defendant contendsthat this
conclusion is “based solely on speculation.” We respectfully disagree.
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In order to establish this aggravaing factor, the State does not need to prove that the
defendant’ s desire to avoid arrest or prosecution was his sole motive in murdeing the victim, “so
long as it is one of the motives in the killing.” State v. Henderson, 24 S.W.3d 307, 314 (Tenn.
2000); seeaso Terry v. Stae, 46 SW.3d 147, 162 (Tenn. 2001) (“Wedo not require that the desire
to avoid arrest or prosecution be the sole motive for killing the victim. Instead, such adesire need
only be one of the purposes motivating thedefendant tokill.”) Inthiscasetherewasabundant proof
that the Defendant killed Ms. Sanderson to avoid his apprehension: he took her to an abandoned
housein adifferent state from whence he had abducted her; hekilled her andleft her body in aplace
unlikely to be discovered; heinitialy lied to hiswife about the source of the funds he took from the
victim; he hid the proceeds of his crimes; he twice fled hishometo avoid being found; and hethrice
tried to evade the authorities, once by use of a deadly weapon. Clearly, the Defendant was
determined not to be caught and convicted again. His multiple prior convictions were the result of
hisvictimsbeing ableto identify him. Thejury inthiscasewasentitled toweigh all of thisevidence
and determineif the State had established, beyond areasonable doubt, that the Defendant killed the
victimto avoid his arrest and/or prosecution. Thejury so determined, and the proof is sufficient to
support its concluson. Thisissueis, accordingly, without merit.

Xl. ADMISSIBILITY OF VICTIM'SCHARACTER EVIDENCE

The Defendant wanted to introduce evidence about the victim’s “bad character.” Thetria
court ruled that the Defendant had theright to rebut victim impact evidence introduced by the State,
but that the Defendant would not be permitted “to call witnessesregarding rel ationships[thevictim]
may have had or fights she may have had with former boyfriends or things of that sort.” The
Defendant now complains that the trial court erredin limiting his proof about the victim.

The Defendant offersthis Court no legal authority for the proposition that he was entitled to
submit proof that the victim’s character in this case was, in appellate counsel’ swords, “ not without
blemish.” Accordingly, thisissueiswaived. SeeCt. Crim. App. R. 10(b). Moreover, our supreme
court has determined that “evidence of the defects in the victim’'s character . . . is not relevant
mitigating evidence and [is therefore] properly excluded.” State v. Teague, 680 S.W.2d 785, 788
(Tenn. 1984). We do not think that our current death penalty sentencing scheme, or cases dealing
with the admissibility of victim impact evidence, change this holding. Furthermore, we fail to see
how such evidence would have been relevant during the sentencing phase of the Defendant’ s trial.
The Defendant did not know thevictim, and any prior behavior onher part had absolutely no impact
on hisdecisionto murder her. Thevictimimpact evidencewaslimitedtothe effect Ms. Sanderson’s
death had on her children; therefore, evidence of her extramarital affair and/or difficultiesin her
marriage to Mr. Sanderson certainly would not have been appropriate rebuttal evidence to this
testimony. Nor wasit “relevant mitigating evidence such asthe defendant’ scharacter, record, or the
circumstances of the offense.” Id. In short, we see no abuse of disaretion by thetrial court in
refusing to admit evidence of the victim’s “bad character.” Thisissueis, therefore, without merit.
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XI1.CONSTITUTIONALITY OF TENNESSEE'SDEATH PENALTY

The Defendant contends that Tennessee’ s death penalty provisions areunconstitutional for
a number of reasons, but concedes that these challenges have been previously rejected by our
supreme court.  Thus, he raises these issues to preserve them for later review. Specificaly, he
contends: (1) our death penalty scheme fails to meaningfully narrow the class of deah eligible
defendants; (2) thedeath penalty isimposed capriciously and arbitrarily; and (3) the appellatereview
process in death penalty casesis constitutionally inadequate. These arguments have been rejected
by our supremecourt. See, eq., Terry v. State, 46 SW.3d at app. 169-171. Accordingly, we find
these issues to be without merit.

X111, PROPORTIONALITY REVIEW

In reviewing the Defendant’ s sentence of deah for first degree murder, this Court must
conduct a comparative proportionality review to determine whether the Defendant’ s sentence of
deathfor first-degreefelony murder “* isdisproportionate to the sentencesimposed for similar crimes
and similar defendants.’” 1d. at 163 (quoting State v. Bland, 958 SW.2d 651, 664 (Tenn. 1997));
see adso Tenn. Code Ann. 8 39-13-206(c)(1)(D). The purpose of thisreview isto ensure that the
death penalty is applied consistently and not arbitrarily or capriciously. Terry, 46 SW.3d at 163.
“The presumption isthat a sentence of death is proportional to the crime of first degree murder, as
long as sentencing procedures focus discretion on the *“ particularized nature of the crime and the
particularized characteristics of the individual defendant.”” 1d. (citations omitted). In conducting
this review, we look to other cases in which the defendant committed the same or amilar crimes,
considering the facts and circumstances of the crime, the characteristics of the defendant, and the
aggravating and mitigating factorsinvolved. Id. at 163-64.

In this case, the Defendant abducted a young mother from her former father-in-law’s
driveway by “put[ting] the fear of God in her,” stuffing her into the backseat of his car and later
transferring her to the trunk of his car. He droveher to a remote area in another state, where help
was virtually impossible. He robbed the victim of her money and jewelry, delivered at least one
powerful blow to her mouth, and shot her in the head, leaving her body hidden and unlikely to be
found. Heeventually confessed hiscrimesto hiswifeand thenleft hishometo avoid apprehension,
first hiding the spoils of hiscrimes. He offered no cooperation to the authorities and expressed no
remorse for his actions. The Defendant has a history of violent crimes.

The Defendant is of Asian descent andwasforty-two years dd at the timehe murdered Ms.
Sanderson. He was first convicted of aviolent felony in 1980. He has some history of drug and
alcohol abuse, although there was no evidence that he was under the influence of either drugs or
alcohol at the time he committed these crimes. He was employed in 1995, but was using gambling
as a source of incomein 1996. He has been married twice and has two children by his first wife.
He moved to this country from Taiwan at the age of ten. The Defendant committed these crimes
while on parol e from a sentence for apri or viol ent fel ony.
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In State v. Stout, 46 S.W.3d 689 (Tenn. 2001), the defendant and his accomplices abducted
ayoung woman from her driveway, forced her into the backseat of her car, drove he to aremote
area, and shot her onceinthe head. |d. at 693-99. The defendant and one of his accomplices took
a suitcase from the victim's car and left the area, leaving the victim behind. Id. at 693. The
defendant was convicted of first degree felony murder, especially aggravated kidnapping and
especially aggravated robbery. Id. at 692. He was sentenced to death on the basis of three
aggravating circumstances. that he had prior convictions of violent felonies, that he had committed
the murder to avoid his arrest and/or prosecution, and tha he committed the murder while
committing any robbery or kidnapping. Id.

In State v. Chalmers, 28 S.W.3d 913 (Tenn. 2000), the defendant and his cohorts accosted
two young men on the street, robbing them of three dollars. 1d. at 915-16. The defendant then shot
one of thevictims. 1d. The defendant was convicted of first degree felony murder and especidly
aggravated robbery. Id. He was sentenced to death on the basis of asingle aggravating factor: that
he had previously been convicted of aviolent felony. Id. at 914.

In State v. Burns, 979 SW.2d 276 (Tenn. 1998), the defendant and his accomplices
approached a car parked in aresidential driveway in which four youngmen were sitting. Id. at 278.
After robbing the victims, the defendant and others opened fire. 1d. The defendant shot and killed
one of the men in the car and one of his accomplices shot and killed another of the men. Id. The
defendant subsequently fled to Chicago. 1d. The defendant was convicted of two counts of felony
murder and received a death sentence for one of the murders. 1d. at 277. As an aggravating
circumstance, the jury found that the defendant had knowingly created a great risk of death to two
or more persons other than the victim murdered. 1d.

In State v. Bates, 804 S.W.2d 868 (Tenn. 1991), the defendant pled guilty to first degree
murder and grand larceny and was sentenced to death. 1d. at 871, 883. The defendant wason escape
status from Kentucky when he abducted the victim, ayoung woman, as shejogged near an interstae
exit. Id. at 872. Hetook her into some nearby woods, tied her to atree and gagged her, and shot her
once in the head. 1d. He then hid her body and stole her car and traveler’s checks. Id. He
eventually confessed to thecrimes. 1d. at 873. Thejury found three aggravating circumstances: that
the defendant had prior convictions for violent felonies, that he killed the victim to avad his
prosecution for his escape and the theft of her car, and that he committed the murder while
kidnapping and robbing the victim. |d. at 882.

In Statev. Carter, 714 SW.2d 241 (Tenn. 1986), the defendant and hisaccomplice abducted
aman at an interstate rest stop, shot him to death, rolled his body over acliff and stole his pick-up
truck. 1d. at 243. The defendant was convicted of first degree murder and sentenced to death. 1d.
at 242. The jury found two aggravating drcumstances: that the defendant committed the murder
toavoid or prevent hisarrest and/or prosecution, and that he committed the murder whilecommitting
larceny and kidnapping. Id.

-26-



Based on our review of these casesin which the death penalty was upheld, we conclude that
the death sentence imposed on the defendant for his felony murder of Ms. Sanderson was neither
disproportionate to the penalty imposed in similar cases, nor arbitrarily applied.

X1V. DEFENDANT'SSTATUSASA RANGE Il OFFENDER

At the sentencing hearing on the Defendant’ saggravated robbery conviction, thetrial court
found the Defendant to be a Range Il offender and applied seven enhancement factors in
determining the Defendant’s sentence: that the Defendant has a previous history of criminal
convictions or criminal behavior in addition to thase necessary to establish the appropriate range;
that he treated the victim with exceptional cruelty during the commission of the offense; that he has
aprevious history of unwillingnessto comply withthe conditions of asentenceinvolving releasein
thecommunity; that he empl oyed afirearm duringthe commission of the offense; that the aggravated
robbery resulted in the death of another person andthat the Defendant has previously been convicted
of afelony that resulted in bodily injury; that, during the commission of theaggravated robbery, the
Defendant willfully inflicted bodily injury upon another person, or his actions resulted in the death
of or serious bodily injury to avictim or aperson other than the intended victim; and that the felony
was committed whilethe Defendant was on parole. See Tenn. Code Ann. § 40-35-114 (1), (5), (8),
(9), (12), (12), (13). The tria court found an “absence of any compelling mitigating factors.”
Accordingly, the trial court sentenced the Defendant to the maximum sentence provided for in his
range. Thetrial court further ordered the Defendant’ s sentence for the aggravated robbery to run
consecutively to his death sentence. The only aspect of the trial court’s ruling with which the
Defendant takes issue is its finding tha he is a Range Il offender. He contends, and the State
concedes, that heisaRange |1 offender.

Weagree. Range |11 sentencesare applied to “ persistent offenders.” Seeid. § 40-35-107(c).
A defendant is classified as a persistent offender if he or she has received

(1) [alny combination of five (5) or more prior felony convictions within the

conviction class or higher, or within the next two (2) lower felony classes, where

applicable; or

(2) [a]t least two (2) Class A or any combination of three (3) Class A or Class B

felony convictionsif the defendant’s conviction offenseisaClass A or B fdony.
Id. 8 40-35-107(a). “Prior convictions’ are those for offenses “occurring prior to the commission
of the offense for which the defendant is being sentenced.” 1d. § 40-35-107(b)(1). Because the
Defendant’ sfederal convictionaroseout of an offense committed after hisaggravated robbery of Ms.
Sanderson, this conviction does not satisfy the definition of a*“prior conviction” in the context of
classifying him as a persistent offender. And, although theaggravatedrobbery isaClass B fe ony,
seeid. § 39-13-402(b), the Defendant’ stwo prior Tennessee convictions for aggravated assault are
Class C felonies. See id. § 40-35-118."* Likewise, the Defendant’s two prior Mississippi

12The Defendant’s two prior Tennessee convictions for aggravated assault occurred in 1980 and 1981.
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convictionsfor aggravaed assault and robbery wouldbe considered Class C felonies. Seeid., 8§ 40-
35-107(b)(5); 40-35-118.2 Thus, the Defendant is not a persistent offender.

The Defendant does, however, satisfy the definition of “multiple offender” because he has
received four prior felony convictions within the next two lower felony classes of the aggravated
robbery. Seeid. § 40-35-106(a). Thus, the Defendant should have been sentenced asaRange |
offender. Seeid. § 40-35-106(c).

The Range Il sentence for aggravated robbery, aClass B felony,* is “not lessthan twelve
(12) nor more than twenty (20) years.” 1d. § 40-35-112(b)(2). Therecord in thiscase supports the
trial court’s application of at least three of the enhancement factors: that the Defendant has a
previous history of criminad convictions or criminal behavior in aldition to those necessary to
establish the appropriate range;™ that he treated M's. Sanderson with exceptional cruelty during the
commission of the aggravated robbery; and the offense was committed while the Defendant was on
parole.® See id. § 40-35-114(1), (5), (13). Regardless of the applicability of the remaining
enhancement factors, the maximum sentencefor aggravated robbery is gopropriate upon thefinding
of three enhancement factorsand no mitigating factors. See, e.q. Statev. Faron DouglasPierce, No.
E1999-02210-CCA-R3-CD, 2000 WL 1705190, at *4 (Tenn. Crim. App., Knoxville, Nov. 15,
2000). Accordingly, we modify the Defendant’ s sentence for his aggravated robbery conviction to
the maximum sentence available for a Range |1 offender, which is twenty yeas.

The Defendant does not challenge the trial court’s ruling that this sentence be served
consecutive to his death sentence. Thetrial court imposed consecutive sentences on the basis that
the Defendant is an offender whose record of criminal adivity is extensve; and that he is a
dangerous offender whose behavior indicates little or no regard for human life, and no hesitation
about committi ng a crime in which the ri sk to human lifeishigh. See Tenn. Code Ann. § 40-35-
115(b)(2), (4). We find no plain error in the trial court’s imposition of consecutive sentences on
these grounds and so decline to address this issue further.

CONCLUSION

13These convictions occurred in1984.
14
See Tenn. Code Ann. § 39-13-402(b).
15To be established asaRange || offender, the Defendant needed only two priorfelony convictions. See Tenn.
Code Ann. §40-35-106(a)(1). TheDefendant hastwo prior Tennessee aggrav ated assault convictions, occurringin 1980
and 1981. These convictions are ClassC felonies. Seeid. § 40-35-118. The Defendant’ s prior Mississippi convictions

of aggravated assault and robbery are therefore additional to those necessary to establish the appropriate range.

16Garth Tindle, of the Mississippi Department of Corrections, testified that the Defendant was on parole on
April 18 and 19, 1996.
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We have carefully reviewed therecord of this case and the issues raised by the Defendant.
We have further conducted a proportionality review of the sentence of death imposed upon the
Defendant. Finding no reversible error in the guilt phase of thetrial; finding that the death penalty
is proportionate to the crime, that it was neither arbitrarily nor capriciously applied; finding that the
evidence supports the jury’s finding of the three aggravating circumstances; and finding that the
evidence supports the jury s finding that the aggravating circumstances outweigh any mitigating
circumstances, we affirm the Defendant’ s convictions and sentence of death. Finding that thetrial
court erred in sentencing the Defendant as a Range |11 offender, we reduce his sentence for the
aggravated robbery to twenty years asaRange | offender. Inall other respects, the judgment of the

trial court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE
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