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OPINION

In hisappeal, the defendant, Anderson Toliver, presentsthe following issues:

l. The evidence presented was insufficient to support the
convictions.

Il.  Theverdicts were contrary to the weight of the evidence, and
the court, sitting asthe thirteenth juror, should set them aside.

[1l.  Thetrid court erred in consolidating the indictments.



V. Thetria court erred in allowing testimony asto prior beatings
of the victim by the defendant.

V. Thetria court gave insufficient cautionary instructions as to
the prior beating[ 9.

VI. The references by the prosecutor to prior beatings by the
defendant violated his rights to due process and to afair trial.

VIl. Theevidence wasinsufficient to show that the extension cord
used in the beatings was a “ deadly weapon.”

VIIl. The evidence as to the March 1, 1998, incident was
insufficient to constitute aggravated child abuse.

IX. The tria court erred in not instructing the jury as to self-
defense.

X.  Thetrial court erred in not instructing the jury asto the weight
to be given character evidence.

XI.  The trial court erred in giving preliminary jury instructions
which were not repeated a the condusion of the trial.

XIl.  Thetria court erred in not instructing the jury asto criminal
attempt aggravated child abuse.

XIlI. Thetria court erred in not instructing the jury as to criminal
attempt child abuse.

XI1V. Thetrial court erred in not instructing the jury asto the
lesser-included offense of assault.

BACKGROUND

There were two defendants at the trial, the defendant on appeal, Anderson Toliver, the
stepfather of the victim, and Annie Toliver, his wife and the victim’'s natural mother. She was
convicted of alesser offense and did not appeal. Therefore, the references in this opinion to the
“defendant” are to Anderson Toliver.

In her opening statement, the prosecutor began almost immediately describing a pattern of
abuse of the victim by the defendant:



MS. BLACK: “They won't do anything to you if you report it,
because | was a cop in Louisiana” Those were the words that
Gregory heard over the one and ahalf years that he was being beaten
and whipped by his stepfather.

It started when he was in [the] eighth grade, usually occurred
every time he got a report card or a progress report, approximately
every six to nine weeks. It started with a phone cord. His stepdad
would wear aweight belt on his hand with the fingertips missing as
he would beat Gregory and his younger brother.

From the phone cord it went to an extension cord, to an
extension cord with coat hangersinit, three coat hangers secured with
duct tape with an extension cord braided aroundit. He dtell Gregory
to, “Bend over. Put your hands out and bend over. Empty your
pocketsand stand there until I'm done.” The whippings|eft bruises,
the whippings left whel ps.

THE COURT: Ms. Black, I'm sorry to interrupt.

If there’ s any witness in the courtroom or anyone who thinks
they may be called as a witness in this case, you'll need to step
outside the courtroom and remain outside the courtroom until your
nameis called.

Y ou may proceed.

MS. BLACK: Thewhippings|eft bruises and whelps. The beatings
were so severethat the children would take coatsto school with them
for aweek at a time so they had a cushion to sit on because their
bottomshurt so bad. It escalated to the point where finally, when the
victim knew, Gregory Smith knew, the report card was coming out
that week, he ran away from home. He went to live with his
grandmother.

No objection was made by trial defense counsel* to these satements.

The victim, Gregory DeWayne Smith, who was 18 years old and asenior in high school at
thetimeof thetrial, testified, asthe State’ sfirst witness, that the defendant would spank him and his

“The defendant is represented by different counsel on appeal.
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younger brother with aweight belt when either received a school grade lower than a“B.”? Before
being asked about either of theincidentsalleged in theindictments, the victim was questioned about
earlier spankings:

Q. Okay. About what time do you remember the first discipline
that you got from your stepfather?

A. Itwastowardsthe end of my eighth grade year.
Q.  And how did that start?

A. Thediscipline or the reason?

Q. Yeah

A.  Thereason was probably because of grades, and normally he
spanked us with aweight belt, me and my little brother.

Q. Okay. When you say because of grades, what kind of grades
are you talking about?

A. Anything bdow a“B”.
Q.  And where would he spank you?

A. Hewould tell us to bend over and sometimes he would hit us
on the back or the buit.

Q.  Ontheback or on the bottom?
Uh-huh.
Where would you be at when you would get these spankings?

In our room.

o » O 2

Okay. Would you have your dothes on our [sic] off?

%Because the defendant has presented asissueson appeal that thetrial court erred in consolidating the offenses
for trial, in allowing proof of other offenses, and that the proof was insufficient as to certain elements, we have set out,
both chronologically and in detail, argument and testimony relevant to these claims.
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A. We' dhaveour clotheson, but sometimeswe’ d haveto pull our
pants down and have our underwear on.

Q. Didyoureceveany pain?

A. Yes

Q. How longwould the pain last?

A.  Sometimes weeks, sometimes days.
Q.  What would you do for the pain?
A. Ignoreit.

Q.  Wherewould you hurt?

MR. SLOAN: Y our Honor, again, could we approach
the bench?

THE COURT: All right.

(Thereupon, a bench conference was had outside
hearing of jurors and reporter.)

THE COURT: Objection overruled.

Members of the jury, | am going to give you a
contemporaneous instruction at this time. The defendant, Mr.
Toliver, is charged with the offense on two different dates, that is,
March the 1st and April the 9th. Mrs. Toliver is charged with the
offense on April the 9th.

I’m allowing the testimony to be presented to the jury at this
time about prior incidents. Now, I’m not allowing this testimony to
show that either Mr. Toliver or Mrs. Toliver has a propensity to
commit this type of conduct or habitually committed this type of
conduct, I’'m only allowing this evidence in — and you' re not to find
out whether or not Mr. Toliver or Mrs. Annie committed these
offenses on any other days. I'm only allowing this evidence in
because the defense in this case is tha this was not an intentional,
knowing act on this particular day, that there was no intent to commit
the crime of aggravated child abuse, that it was an accident.



So I’'m only allowing this prior testimony in by the state going
toward that issue on those two dates, March the 1st and April the 9th
astoMr. Toliver, and April the 9th asto Mrs. Toliver, whether or not
on those two dates they committed this crime of aggravated child
abuse. And you're only to consider this testimony about prior
incidents as going toward those two specific dates.

No objection was made by defense counsel to the adequacy of thisinstruction.

Thevictim then was asked about theincident of March 1, 1998, which wasthe basisfor the
first indictment, against only Anderson Toliver, and charging aggravated child abuse. He said that
he had just received “some low grades’ and described what happened when he returned home:

A. Italwaysstarted aslike | would haveto bend over and then he hit
me with the extension cord, and thistimeit had coat hangers braided
around it and then the extension cord and duct tape at theend. And
| would fdl, andif I fell, he d hit me onmy back until I had to get up.

Q. What did it feel like when he was hitting you with the extension
cord?

A. Atfirstitwas like —the first contact it would be like areal pain,
numbness, and then increase. Like at first | couldn’t fed anything
and then it was just like all coming in together and it hurt real bad.

The victim then described, in much greater detail, the April 9, 1998, incident,* saying that
while he wasin his room, the defendant hit him twice with the braided extension cord, without the
added coat hangers and duct tape. When the victim then stood up and refused to bend over again,
and the defendant grabbed his neck and tried unsuccessfully to force him to bend over. The
defendant then began punching and chokingthe victim with his hands, handed the braided extension
cord to the victim’s mother, and began choking the victim again:

A. Like my legs were kind of getting weak and | was kind of
crouching over, then like after the second time hechoked mewith his
hands, he would stop again and he would say something. | couldn’t
really hear what he was saying, because | was kind of — | wasn't
losing consciousness, but | wasn't listening because | was getting
choked. Then like he would stop one minute and then he told me

3The victim's testimony on direct examination as to the March 1 incident consists of two pages in the trial
transcript, while his detailing of the April 9 incident consists of approximately nineteen pages.

“*The indictment for this incident charged both defendants with aggravated child abuse.
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again, when | wasstill kind of crouched over, whichisthethird time
he choked me with his hands, and | ended up on the ground.

Q. Okay. Was he wearing anything on his hands when he would
choke you?

A. Hehad kind of like aweight glove or a bike glove.

Q. Okay. What kind of pain were you in?

A. Lotsof pain, because where he hit me on my back, where he was
choking me. My neck was hurting and my throat was hurting real
bad.

Q. Was he saying anything to you while he was choking you?

A. Yeah, hesaid that | couldn’t take abeating from areal man, and
stuff like he could kill me and suff likethat.

Q. Would you say anything back to him?
A. | couldn’t.
Thevictim said that after the defendant had choked him threetimes, and hewas on thefloor,
the defendant then retrieved the braided cord from the victim’s mother and wrapped it around his

neck:

Q. So you grabbed the extension cord when he swung at you and
what did he do next?

A. Helikewrapped it around my neck. I’'m on the ground and he's
like standing behind mewrapping the cord around my neck right here
and he' s holding it from behind.

Q. Ishesaying anything to you at that time?

A. | don't know.

Q. What does he do when he getsit around your neck?

A. He kind of lifts me up off the ground and starts slinging me
around the room.



Q. Can you show me with you [sic] hands, if you can, how he was
slinging you around the room with it?

A. Wédll, like he was behind me and he had the cord like wrapped
around my neck and he'd do like this, and | hit the bike sometime
with my ribs.

Q. You hit what?

A. 1 hitthebicycles. We had some bikes down a the foot of our bed
and like the bed was to his back and | was in front of him and he
swung me around and | hit the bikes. He slung me back around and
| hit the bed.

Q. Do you know what you hit the bikes —you said you hit the bikes
with your ribs?

A. Hit the handle bars.

Q. And you said you hit the bed. What part of your body made
contact with the bed?

A. Well, we had a bunk bed, so it was kind of tal, it came about
right hereon me, so it wasall this part of my body, like my chest, and
it was made out of wood.

Q. Ishe saying anything to you while he's slinging you around the
room?

A. | don't know.
Q. What happened after he got done slinging you around the room?

A. | startedfalling becausel couldn’t breatheandthat’ swhen| really
lost consciousness like for a couple of seconds, because | just saw
black. Then | was on the ground and | came back in. Like whilel
was going out, | heard my mom call his name. All she sad was,
“Anderson,” and then like afew seconds after that, | kind of went out
and then | came back and | guess he had let go. But | was on the
ground.

Q. So when you came back to, was he in the room?



Y es, he was still behind me.

Did he say anything to you at that time?

He told me something like he' d be right back, don’t move.
What did you do at that point in time?

| sat therefor aminute and caught my breath and | got up and | eft.
Where did you go?

| went upstairs to my neighbor’ s house.

What happened when you got to your neighbor’ s?

> o » © » O » O »

| called the police.

O

How were you feeling at that point in time?

A. | wasn't really feeling any pain, | guessit was trembling. | was
just crying. | remember crying alot. And then when the police got
there, that’ swhen it started hurting, like| noticed | had areal bad scar
on my eye, real bad. | don't know how it got there, | just know my
eyewaslikeacherry. And my throat was hurtingreal bad. | had like
scratch marks on my neck, things like that. My ribs were hurting,
because | hurt my ribs before playing football. | hit the samerib that
| had hurt when I hit the bicycles.

Later inthetrid, after defense counsel had completed his cross-examination of the victim,
there was the following colloguy:®

THE COURT: Mr. Sloan, before we break for lunch, | want to go
ahead and let you put on the record your objection earlier. You had
objected at the bench conference and, of course, it’'s hard to — the
court reporter can’t pick up conversations at the bench, that’s why |
liketo limit the bench conferences. Y ou did make an objectionto the
state’s getting into any prior incidences of either whippings or

®The trial court refersto an obj ection made by defense counsel during an earlier unrecorded bench conference,
but itisunclear when this objection was made. In his appellate brief, the defendant asserts, apparently, that his objection
as to testimony regarding prior whippings occurred just after the victim had testified about them.
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beatings or whatever they may be called and | said I'll let you put
your objections and state anything that you wanted to on the record.

| did overrulethat and thereason for itis, of course, in light of the
fact that — the defense theory isthat thiswas an accident asfar asthe
injuries were concerned, but other than that, it was just a routine
whipping, so there was no intent whatsoever to have any child abuse.
In light of that defense, | allowed the state — and overruled your
objection to allow the state to bring up these prior incidencesto show
that absence of mistake or lack of intent. | think it's particularly
important in the light of the fact that, as was testified to, tha these
incidencesoccurred at thetime of the grading, when Mr. Smithwould
come home with his grades and that’ s what happened on these prior
occasions. And | wasrelying ontheauthority of Stateversus Dubose,
which dealt with asimilar typeissue and allowed prior incidencesin.
And, of course, that’s why | gave the jury cautionary instruction. |
want to make sure that —and, of course, the verdict form will reflect
that they're to base their verdict solely on the incident that occurred
onMarch 1 asto Mr. Toliver and April the9th asto Mrs. Toliver and
only on April 9th asto Mrs. Toliver.

Did you want to put anything else on, Mr. Sloan, at this time?

MR. SLOAN: Y our Honor, the only thing, as| indicated | wanted to
put on the record, prior to the testimony of thefirst witness, we had
objectedto that witnessgoing into, quote, “ other instances’ of, quote,
“whippings’ to allege abuse. | was concerned about the fact that, you
know, we just had no way to defend against those other alleged
incidences, if there, in fact, wereany. There sno question my client
administered corpord punishment on occasion, the question was
whether it was excessive or not. And without being aware of what
these, quote, “other instances’ were, then certainly the defendant
couldn’'t be in a position to defend himself against those other
instances.®

6Although trial defense counsel asserts that “prior to the testimony of the first witness” he had objected to
admission of proof of prior whippings, and neither the trial court nor the State responded to this claim, we are unable
to locate such an objection in the record. It may be that counsel was characterizing his arguments against consolidation
as arguments against allowing proof of prior whippings.
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So that was our objection on the record regarding that. And the
only other thing | guess | said, Judge, was had the state fdt that this
wassignificant evidenceto get into, they certainly could have drafted
an indictment to appropriately put the defense on notice of what that
was so that we could talk to potentia witnesses and defend oursdf
[sic] fromit. But that was my objection, Y our Honor.

THE COURT: All right. In response to that, also, as the proof
unfolded, it showed that there weren’'t any specific incidences other
than just talking about some general timeswhen this happened in the
past, and it would not have been anything that the defense was not
aware of in the police reports by the statement that there were prior
incidences of this nature.

Thevictim'’ stwelve-year-old half brother, JoshuaNewton, testified that he had been removed
from hismother and the defendant’ shome and wasliving at the Tennessee Baptist Children’ sHome
atthetimeof trial. He stated that the defendant had whipped him and thevictim withabelt and with
an extension cord which waswrapped around itself. He said that the defendant made them empty
their pockets before the whippingsto make sure they did not have any padding, and made them bend
over and stretch out their hands. He said that the defendant had whipped him “hard” with the
extension cord “like maybe three times,” but that he “got smart” and “learned [his] lesson.” When
asked about thevictim, Joshua said he did not think that the victim had learned hislesson * because
he repeatedly got it.”

Joshuafurther testified that the whippings hurt “ pretty bad” for afew days. However, in his
prior statement given to adetective at the Red Bank Police Department, Joshuasaid that “ after being
punished in this manner, the bruises and whel pslasted about threeweeks’ and that he* could not sit
without a cushion of some sort for about four days.” Joshua said that he did not consider the
whippings the defendant gave him as abeating and that he believed he deserved the whippings.

When Joshuaidentified the extension cord admitted into evidence, he said that it looked the
exact same way he remembered it and that he had never seen anything added to it. The prosecutor
then asked Joshua to recite from his prior statement, wherein he said that the “ extension cord was
usually wrapped with three pieces of coat hanger, one on each end and one in the middle” and that
the “ pieces of coat hanger was [sic] then wrapped with duct tape.”

Joshua testified that he was at home the night of April 9, 1998, but did not see the incident
between the victim and the defendant although he heard them scuffling. Joshua said that he did go
into the victim’s room to get a knife from the victim because he “guessed]” that the victim was
going to kill the defendant with it.

Officer Kim Cofer of the Red Bank Police Department testified that she responded to a
runaway call fromthevictim’ smother, Annie Toliver, on Saturday, April 4,1998. Mrs. Tolivertold
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Officer Cofer that the victim had run away before and that she thought he was at his grandmother’s
house. Mrs. Toliver caled Cofer the following Tuesday, April 7, 1998, and told her she had
obtained an attachment through juvenile court for the victim as an unruly runaway. Officer Cofer
then went to thevictim’ sschool and took himinto custody. While en routeto thejuvenile detention
unit, the victim told Cofer that he had run away because “ he wastired of being beaten like afreegin
[sic] dave.” The victim told her that the defendant whipped him with an extension cord when he
did not make good grades in school.

Officer Cofer further testified that the victim came to the police department on April 10,
1998, and gave his statement regarding the April 9, 1998, incident to her and Detective Kyle. The
victim told her he had been beaten with a “braded cord,” thrown against a wall, and that the
defendant had punched him with hisfist. She said that the victim had bruising on hisright eye and
markson hisneck. Cofer identified three photographs showing injuriesto thevictim’ sright eyeand
cheek area, throat, and neck area.

Officer Jonathan Chambers, who was employed by the Chattanooga Police Department at
the time of his testimony, but had been with the Red Bank Police Department at the time of the
investigation, testified that on April 9, 1998, he had responded to a domestic violence call at an
apartment in the same building where the victim lived, and spokewith the victim at thisapartment.

He testified as to his meeting the victim:

He was very upset, he was crying, he couldn’t hardly speak to me. |
tried to ask him what happened and all he could tdl me was that his
stepdad beat him. That's all he could tell me. | let him try to get
camed down for a minute and | barely got his name out of him. |
asked him again and he continued to say, “ My stepdad beat me,” isall
he'd say. | observed on him hisright eye was very swollen and also
was bleeding and he had three daw marks on his neck.

Officer Chambersthen went to the Tolivers' apartment, where he spoke with the defendant:

| had knocked on the door and the defendant, Mr. Toliver, his
wife had answered the door, they were very calm. And | spoke with
them about what happened, they knew why | wasthere and they knew
what | was going to ask them abotut.

Mr. Toliver, he was very calm, he seemed like — he seemed he
was kind of upset about what had hgppened, but seems like he was
kind of over —hewasrelaxed, hewas ableto talk to me about it. He
told methat heworkson theroad, he’ sgonealot, and that he had had
problems with his son, he'd run away and had had some problems
with his grades and that he told him when he come home today he
was going to get a spanking, or a whipping is what he said, a
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whipping. And he told me that he came home and told him to get
ready for hiswhipping. He said hemakes him empty hispockets. He
said when he emptied hispockets he had aknifein hishand. | asked
him, | said, how did he have it in his hand?

And hetold me, “Just like this’ (indicating).

| said, “Show me.” And he showed me, he had his hands like
that. | said, “Wasit just laying [sic] there, did he come at you with it
or anything like that?”’

And hesaid, “No.” When he said that, when he said no, he said,
“| wished he would have” He made that stacement.

| then asked him, you know —when he said he took the knife out
of hishand, he said he hit him one time with an extension cord, isthe
way he putit. | wasthinking just aregular white cord iswhat | was
thinking. | didn’t realize what it actually was that he was using. |
didn’'t even ask to seeit. Hetold methat he hit him with it once and
that the victim turned around and refused —

He said when he turned around, he grabbed him by the throat,
around thethroat, and pushed him against thewall, and that evidently
in the struggle — he said he didn’t really remember alot of it, but he
said in the struggle he must have hit his — the victim must have
bumped hishead on the dresser, that’s where the eye bleeding come
from.

| asked him, “When he turned around, did he have hisfist balled
up or did he take aswing at you?’

He said no, that he did not. He said[,] “I didn’'t give him the
chance.”

Officer Timothy Thompson, of the Red Bank Police Department, testified that he had also
responded to the domestic violence call on April 9. He stayed with the victim while other officers
spoke with the defendant and Mrs. Toliver. Later, he spoke with Mrs. Toliver, having returned to
the Tolivers' apartment at the request of Detective Jim Kyle to retrieve the electrical cord:

She stated that the disciplinary actions took place upon the outcome
of their report cards. If they got goods [sic] grades, there was no
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problem; if they had a bad report card, they were punished. The
actions taken was punishment with an extension cord that was
entwined and then it was tied on both ends and in the middle with a
piece of coat hanger and duct tape wrapped around each strands[sic]
of the coat hanger. At which time, as the disciplining began, the
victimswere advised to bend over, at which timethey were struck in
the buttocks with this extension cord.

Detective Sergeant Jim Kyle of the Red Bank Police Department testified that he spokewith
the defendant in the booking room of the police station on April 9, 1998. The defendant, who
appeared to be “very calm, considering he had been arrested,” told Kyle that hewas disciplining the
victim with an extension cord when the victim got injured. Regarding the manner of discipline, the
defendant told Detective Kyle, “1 have them bend over and stretch there [sic] arms out and tighten
up their musclesand then | strikethemin the buttocksarea.” The defendant also told Kyle, “ That’s
legal, | havearight to do that.”

Thefollowing day, April 10, 1998, Detective Kylerequested the victim and hisgrandmother
to come to the police station to give statements. Photographs were made of the victim’sinjuries at
that time, aswell. Detective Kyle said that the victim was “fairly quiet, like someone had just been
beat down, he was just very quiet and withdrawn.”

On cross-examination, Detective Kyle said that after discussing the case with an assistant
district attorney general on April 10, 1998, it was “very apparent” that the chargewas more serious
than simpl e assault with which the defendant wasinitially charged. Detective Kylethen drafted two
new affidavits charging the defendant with aggravated child abuse. Hetestified that he personally
filled out one affidavit; Detective Gary Wooten filled out the other affidavit in his presence, and he
swore to both of the affidavits. Kyle said that he indicated in his affidavit that the extension cord
was twisted together so as to make it a deadly weapon.

William Russell, testifying as a character witnessfor Mrs. Toliver, said that hehad attended
the same church as Mrs. Toliver prior to her marriage to the defendant. Hehad also sold acar to the
Tolivers. Russell said that he felt like he knew the defendant “very well” and that the defendant’s
reputation in the community was “excellent.” Russell also testified that he knew Mrs. Toliver's
“children well enough to know that if they were being beat [sic], they would tell [him].”

Grace Hughley was also called by Annie Toliver as both afact and a character witness. Her
character testimony as to the defendant also came during her cross-examination by counsel for the
defendant:

Q. Do you think you're knowledgeable of his reputation in the
community asfar as general character reputation?

A. Yes
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Q. Would that be good or bad?
A. Begood.

Q. What about his general reputation for truth or veracity for telling
the truth, would that be good or bad?

A. It would be good.
Q. You would believe him under oath?
A. Yes, | would.

Theremainder of her testimony on behalf of the defendant was asafact witness. Shewas not cross-
examined by the State about her assertions as to the defendant’s good character.

Mark Davis testified that he lived in the apartment above the Tolivers apartment and aso
attended the samechurch asthe Tolivers. Hesaid that the defendant had a“good” reputation. Davis
further testified that the victim came to his apartment, “ scratched up and somewhat out of breath,
pretty emotional,” on April 9, 1998. The victim asked to use his telephone and called the police.
He said that the victim had a “gash” in his head and a “scratch on his neck [that] looked like a
fingernail . . . had struck him.”

WandaDavis, thewifeof Mark Davis, testified that when thevictim cameto their apartment,
hewas*“ very distraught, crying, sweating, and had an injury to hisface, hisneck.” Shesaid that she
asked the victim if the defendant had “punch[ed]” him because she knew that the victim and the
defendant did not get along. Thevictim told her that he had hit his head onthe bed. Mrs. Davissaid
she put an ice pack on the victim’'s head and some ointment on his neck.

Annie Smith Toliver, testified that she married the defendant in June 1995 when the victim
was 13 years old. She described the victim as “very smart,” “very capable,” and “very talented.”
She said that the victim had acted “indifferent” toward the defendant after their marriage and that
thevictim had never told her about hisfeelingstoward thedefendant. Mrs. Toliver said that sheand
the defendant had decided that the defendant would be the parent to administer discipline to her
children. During the whippings, which she said occurred every four or five months, the defendant
would hit the victim, “two to three times on the butt.”

Mrs. Toliver testified that she had had two interactions with juvenile court regarding the
victim, the first being in 1996 when the victim stole ashirt, and the second being when he ran away
on April 3, 1998. Regarding the runaway incident, Mrs. Toliver said that the victim did not bring
his report card home on March 27, 1998, when it was issued and that he had been skipping classes.
On April 1, 1998, she went to the victim’s school and obtained a copy of his report card and then
grounded the victim and removed him from the school’ strack team of which hewasamember. On
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Friday, April 3, 1998, the victim did not come home from school, so she filed amissing person’s
report the next day with the Red Bank Police Department. The following Monday, April 6, 1998,
Mrs. Toliver went to the juvenile court and filed a runaway attachment on the victim. She said that
the victim was taken into custody on Tuesday, April 7, 1998, and she picked him up from the
juvenile detention facility later that same evening.

Mrs. Toliver said that on the evening of April 9, 1998, the defendant went into the victim’'s
room to discipline him. She said that she“kind of stood in the doorway,” of the victim’sroom, and
the defendant handed her aknife that he said he took from the victim. She gave the knifeto Joshua
and told him to put it in the kitchen. The defendant asked the victim to bend over a barrel, which
she described asa“big plastic tub . . . maybe 10 or 20-gallon tub,” and then hit the victim with the
extension cord. The victim stood up and “came” at the defendant. The defendant handed her the
extension cord and then pushed the victim back and subdued him on the floor. She said the victim
“kind of calmed down and quit tussling with [the defendant].” The defendant then told the victim
to get up and bend over again, and the victim complied. The defendant hit the victim again with the
extension cord, and the victim “came” at the defendant again. The two began “tussling” again, and
Mrs. Toliver said she screamed at them to stop fighting. Mrs. Toliver testified that the defendant
then backed off and walked out of the room. The victim was breathing “kind of hard” and ran out
of the room and went to the Davises' apartment.

Mrs. Toliver said that she never saw the defendant hit the victim in the face and did not see
the victim hit the defendant, but the victim made a gesture toward the defendant. Shetestified that
she did not see how the victim got hurt, but that he may have hit his head on some of the furniture
in the room.

When the police arrived to arrest the defendant, Mrs. Toliver said she asked them, “Why are
you taking Anderson in, why not take both of them in, they were both fighting.” She also testified
that when apolice officer later cameto her apartment to retrieve the extension cord, shetold him that
normally the cord had “coat hanger wire wrapped around it to hold it steady” and had “duck [sic]
tape wrapped around the wire so that the wire wouldn’t be exposed.”

Following her testimony, Mrs. Toliver rested her case.

On behalf of Anderson Toliver, Douglas Daugherty, president of Chattanooga Resource
Foundation, testified that he first met the defendant in 1993 when the defendant was selected to
participate in aleadership development program through the Foundation. Daugherty testified that
he felt like he knew the defendant “fairly well,” that his reputation was “excellent,” and he would
believe him under oath in a court of law.

Melvin Benford testified that he had known the Tolivers for seven years and attended the

same church as the Tolivers. He said that the defendant’ s reputation was “good” and that he had
never seen the defendant beat the victim.
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AquaPeoples, ateacher at Ringgold Middle School, testified that shehad knowntheTolivers
for seven years and also attended the same church as the Tolivers. She said that the defendant’s
reputation was “ very good” and that she would believe him under oath in acourt of law. She knew
that the defendant believed in disciplining the children, but he had not told her how he went about
doing so.

Tom Weathers, a teacher and football coach at Red Bank High School, testified that the
victim was a member of the football team during the 1997 season. He related three infractions
involving the victim at school and said that the victim was not truthful when questioned about the
firstincident. After thethirdincident, during which Weathers said that the victim had spokento him
“in a distasteful way” and Weathers told him he needed to get his attitude “straight,” the victim
stopped playing football. Weathers said he did not have any problems with the victim after that.

The defendant testified that, as of the time of thetrial, he was 51 years old and had children
fromapreviousmarriage. Hewas self-employed asaphotographer, the owner of avending machine
business, and the sdler of health products. As the result of these occupations, he traveled a great
deal, alwaysby automobile. Hemet thevictim’ smother, hiscodefendant, in 1993, at agospel record
store, and they were married two yearslater. After their marriage, he moved into the apartment with
Annie Toliver and her sons, Joshua and Gregory. Because of a changein jobs, he began traveling
in 1997, apparently when he and hiswife began their business. He said that, between the time of the
marriage and his last contact with the victim, just after the April 9 incident, he had “whipped” the
victim “about twice.” A more common punishment, according to the defendant, was to “ ground”
the victim to his room. Although it was possible that he had whipped the victim during the six
months prior to April 9, the last time that he recalled doing so was in 1996, when the victim stole
ashirt from Sears. He denied that the March 1 incident had occurred. During the prior three years,
he had whipped the victim’ s brother, Joshua, “ probably twice.”

Asfor the April 9 incident, he said that the week prior to it, he was out of town and asked
hiswifeif the victim had brought home his report card. Learning that he had not, he discussed her
goingtothe school to get it. He said that he arrived back in Chattanoogathe morning of April 9 and,
after attending to some business, arrived home at about 4:30 p.m. Both of his stepsons were home,
and, after he had picked up hiswife at work, they arrived back at the apartment a about 6:00 p.m.

During the week, while he was out of town, he and his wife had discussed the matter with
the victim, and he had told her that she needed to report the victim missing. She had talked to the
police and doneasthey instructed. He said that, when heand hiswife discussed intheearly evening
what to do, hewastired and did not want to deal with thevictim. After some additional discussion,
he told his wife that he had “promised Gregory that if he didn’t bring those grades up on the last
report card, we're going to deal with that.” He said that, in view of the unsatisfactory report card,
as well as the fake report card the victim had given them, “I’m left with no choice, | have to carry
it out. And that’sexactly what | did.”
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The defendant said that he walked into the victim’'s room and asked him to empty his
pockets, which he did not normally do. The victim then pulled a“small, straight [kitchen] knife’
from his pocket, and said, “in avery angry tone,” and with afrown on hisface, that hewas going to
kill the defendant withit. The victim did not resist, however, as the defendant took the knife from
his hand. The defendant then went to another room, got the braided cord, and returned to the
victim’'s bedroom, instructing him to “bend over.” The defendant struck the victim once with the
cord, “moderate, nothing hard,” but did not believe that the blow “stung” because the defendant
“didn’t really gpply alot of pressure”

Thevictim then stood up and grabbed the defendant by the collar, something the victim had
never done before. The defendant reacted by grabbing the victim by the collar and pushing him
againg the bed, against the wall, and then pulling him to the floor “to subdue him.” The victim
complied as the defendant told him to bend over again. The defendant asked the victim’s mother
to hand him the braided cord, and, after she had done so, he hit the victim with it again.

Thevictim then stood up again and raised hisfists, approaching thedefendant in a“fighting
stance.” The defendant first asked, “ Do you want to fight me, Gregory?’ After hiswife had called
the defendant’ s name, however, he instructed, “ Gregory, just stay in the room, we'll talk about this
later.” Hedenied putting the cord around the victim’ s neck, and said that hisfingernails caused the
“claw marks’ on the victim’s neck. He speculated that the injuriesto the victim’ sface might have
occurred when, during the struggle, the victim hit the dresser.

During cross-examination, when asked about previously whipping the victim, the defendant
testified that he had oncewhipped himwith abelt. He denied that he had braided the extension cord,
saying that “[t]he cord was already there, it's not one | bought.” He sad that he had used “maybe
twice” the braided cord as a whip with only one coat hanger wrapped around it, and held in place
with duct tape, not three coat hangers. Both of these incidents preceded that of April 9, asdid his
use of a belt to whip the victim.

ANALYSIS

I. SUFFICIENCY OF THE EVIDENCE
(Defendant’sIssuesl, 11, VI, and VIII)

The defendant has presented on appeal several related i ssues regarding the sufficiency of the
evidence: Issuel (theevidencewasinsufficient to sustainthe convictions); Issuell (asthethirteenth
juror, the triad court should have set aside the verdicts); Issue VII (the defendant’s motion for
judgment of acquittal should have been granted because the proof did not show that the extension
cord was a “deadly weapon”); and Issue VIII (the evidence as to the March 1, 1998, incident was
insufficient to establish the offense of aggravated child abuse). We will now consider these
arguments.
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In considering these issues, we apply the familiar rule that where sufficiency of the
convicting evidence is challenged, the relevant question of the reviewing court is “whether, after
viewing the evidence in thelight most favorable to the prosecution, any rationd trier of fact could
have found the essential elements of the offense charged beyond a reasonable doubt.” Jackson v.
Virginia 443U.S. 307, 319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). Seeaso Statev. Evans,
838 S.w.2d 185, 190-92 (Tenn. 1992); Statev. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App.
1992); Tenn. R. App. P. 13(e) (“Findings of guilt in criminal actions whether by the trial court or
jury shall be set asideif the evidenceisinsufficient to support the findings by thetrier of fact of guilt
beyond areasonable doubt.”). All questionsinvolving the credibility of witnesses, the weight and
value to be given the evidence, and all factud issues are resolved by the trier of fact. See State v.
Pappas, 754 SW.2d 620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by thejury, approved by
the trial judge, accredits the testimony of the witnesses for the State and resolves all conflicts in
favor of thetheory of the State.” Statev. Grace, 493 S.W.2d 474, 476 (Tenn. 1973). Our supreme
court stated the rationale for thisrule:

Thiswell-settled rulerestson asound foundation. Thetrial judge
and the jury see the witnesses face to face, hear their testimony and
observetheir demeanor onthe stand. Thusthetrial judgeandjury are
the primary instrumentality of justice to determine the weight and
credibility to be given to the testimony of witnesses. In the tria
forum aone is there human atmosphere and the totality of the
evidence cannot be reproduced with awritten record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 S.W.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted
defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tuggle, 639
SW.2d 913, 914 (Tenn. 1982). When the credibility of the witnesses was resolved by the jury in
favor of the State, the appellate court “may not reconsider the jury’ s credibility assessments.” State
v. Carruthers, 35 S.W.3d 516, 558 (Tenn. 2000), cert. denied,  U.S. , 121 S. Ct. 2600 (2001).

Utilizing theserules, wewill review the allegations of theindictmentsand thetrial evidence.

The defendant was charged in two separate indictments with aggravated child abuse.
Indictment 223083 alleges, in pertinent part:

That Anderson Toliver and Annie Smith Toliver heretofore on or
about March 1, 1998, in the County aforesaid, did unlawfully and
knowingly, other than by accidental means, treat Gregory Smith, a
child who was sixteen years of age at the time of the offense, in such
a manner as to inflict injury, and a deadly weapon was used to
accomplish the act of abuse, in violation of Tennessee Code
Annotated 39-15-402, against the peace and dignity of the State.
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Indictment 223085 alleges, in pertinent part:

That Anderson Toliver and Annie Smith Toliver heretofore on
April 9,1998, inthe County aforesaid, did unlawfully andknowingly,
other than by accidental means, treat Gregory Smith, achild who was
sixteen years of age at the time of the offense, in such amanner asto
inflict injury, and adeadly weapon was used to accomplish the act of
abuse, inviolation of Tennessee Code Annotated 39-15-402, against
the peace and dignity of the State.

Each indictment charged the defendant with the offense of aggravated child abuse, in
violation of Tennessee Code Annotated Section 39-15-402, which providesin pertinent part:

Aggravated child abuse and neglect.
(& A person commits the offense of aggravated child abuse or
aggravated child neglect who commits the offense of child abuse or
neglect as defined in § 39-15-401 and:

(1) The act of abuse or neglect results in serious bodily
injury to the child; or

(2) A deadly weapon is used to accomplish the act of
abuse.

(b) A violation of thissectionisaClass B felony; provided, that, if
the abused or neglected child is six (6) years of age or less, the
penalty is aClass A feony.

Tenn. Code Ann. § 39-15-402 (Supp. 1999).

The terms “deadly weapon” and “serious bodily injury” are defined in Tennessee Code
Annotated Section 39-11-106:

(5) “Deadly weapon” means:
(A) A firearm or anything manifestly designed, made or adapted
for the purpose of inflicting death or serious bodily injury;

or

(B) Anything that in the manner of its use or intended use is
capable of causing death or serious bodily injury[.]
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(34) “Seriousbodily injury” means bodily injury which involves:
(A) A substantial risk of death;
(B) Protracted unconsciousness;
(C) Extreme physical pain;
(D) Protracted or obvious disfigurement; or

(E) Protracted lossor substantial impairment of afunction
of abodily member, organ or mental faculty].]

Tenn. Code Ann. § 39-11-106(5) & (34) (1997).

Wewill first consider whether the brai ded extension cord, with whichthevictimtestified that
he was whipped, qualifies as a“ deadly weapon,” that is, whether “[a]nything that in the manner of
its use or intended use is capable of causing death or serious bodily injury.”

The braided electrical cord was made an exhibit at the trial and is a part of the appellate
record. Itisadouble-strand extension cord, and, as braided, approximately forty inchesin length,
with the original cord of sufficient length to permit it to be braided on itself what appears to be six
times. It is braided in such a way that at one end are both the male and female plugs, the latter
consisting of three receptacles. According to thevictim, at the time of the March 1 incident, “it had
coat hangers braided around it and then the extension cord and duct tape at the end.” However, at
thetimeof the April 9incident, the braided cord no longer had coat hangersaffixed around it or duct
tape at thetip. Asan exhibit in the appellate record, neither coat hangers nor duct tape are affixed
to the cord.

Although the victim testified that he would sometimes be made to pull down his pants,
leaving him wearing only his underwear, he did not say whether he had been required to pull down
his trousers prior to either the March 1 or April 9 incident.

Asfor themanner inwhich the braided cord was utilized on March 1, thevictim testified that
he was made to bend over and then struck with the cord, fortified with coat hangers held in place
with duct tape, and that if he fell, hewould be hit on his back until he “ had to get up.” He described
his feelings as “areal pain” with the first contact, and there would be “ numbness, [which would]
thenincrease.” Hesaid that at first he “couldn’t feel anything and then it was just like al coming
in together and it hurt real bad.”
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On April 9, according to the victim’ s testimony, he was first struck twice with the braided
cord, and by resisting the defendant, he precipitated a struggle in which, while on the floor, he was
choked by the defendant who was wearing gloves. The defendant then retrieved the cord from the
victim’'s mother, wrapped the cord around the victim’s neck, lifted him off the ground, and began
“dinging” him around the room. The victim was slung into some bicyclesin the room, aswell as
abunk bed. Hewas unableto breathe and lost consciousness“for acouple of seconds.” Asaresult
of thisincident, the victim said that hisinjuriescons sted of a“rea bad scar” on hiseye, that hiseye
was"“likeacherry,” that his“throat was hurting real bad,” that he had “ scratch marks” on his neck,
and that his ribs were hurting.

We will now determine whether the braided cord, as the victim testified that it was used on
March 1 and April 9, was a*“ deadly weapon.” Applying the definitions set out in Tennessee Code
Annotated Section 39-11-106, the extenson cord was a deadly weapon if it was “manifestly
designed, made or adapted for the purpose of inflicting death or serious bodily injury” or if “in the
manner of itsuse or intended use [it was] capable of causing death or seriousbodily injury.” Tenn.
Code Ann. § 39-11-106(5) (1997).

Based upon the victim's testimony as to the March 1, 1998, incident, we conclude that a
reasonable jury could have determined that the cord, as braided and including coat hangersheld in
place with duct tape, and used to strike the victim on the buttocks and the back when hefell, was an
item which, “in the manner of its use or intended use [was] capable of causing death or serious
bodily injury,” namely “[e]xtreme physical pain.” Tenn. Code Ann. 88 39-11-106(5)(B) & (34)(C)
(1997).

Asto the April 9, 1998, incident, as described by the victim, we conclude, likewise, that a
reasonablejury could have found the braided cord, as used both to strike the victim and then to pick
him up by the neck to sling him around theroom, was capabl e of causing “ seriousbodily injury” and,
thus, was a “deadly weapon.”

Accordingly, we conclude that the evidence was sufficient for the jury to find the defendant
guilty, asto each indictment, of aggravated child abuse.

Asan additional claim regarding the insufficiency of the convicting evidence, the defendant
assertsthat thetrial court, sitting asthethirteenth juror, should have granted his motion for judgment
of acquittal or, inthe alternative, set asidethe verdicts.

Our supreme court examined the “thirteenth juror” rulein State v. Carter, 896 S.W.2d 119,
122 (Tenn. 1995). After first noting that Tennessee Rule of Criminal Procedure 33(f) made it
mandatory that the trial judge act as the thirteenth juror and that “approval by thetrial judge of the
jury’sverdict as the thirteenth juror is a necessary prerequisite to imposition of avalid judgment,”
id., the court then explained the application of this responsbility:
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Just asat commonlaw, Rule 33(f) doesnot requirethetria judge
to make an explicit statement on the record. Instead, when the tria
judge simply overrulesamotion for new trial, an appellate court may
presume that the trial judge has served as the thirteenth juror and
approved the jury’ sverdict. Nonetheless, where the record contains
statements by the trial judge expressing dissatisfaction or
disagreement with the weight of the evidenceor thejury’ sverdict, or
statements indicating that the trial court absolved itself of its
responsibility to act as the thirteenth juror, an appellate court may
reverse the trial court’s judgment. Helton v. State, 547 SW.2d at
566; Messer v. State, 385 SW.2d a 98; State v. Burlison, 868
S.W.2d at 719; Halliburton v. State, 428 S\W.2d at 41.

Id.

Here, thetria court neither made comments* expressing dissati sfaction or disagreement with
the weight of the evidence or thejury’ s verdict” during the trial or in its written order denying the
motion for new trial. Additionally, no commentswere made by the trial court indicating that it had
“absolved itself of its responsibility to act as the thirteenth juror.” Thus we condude that this
assignment is without merit.

I[I. CONSOLIDATION OF INDICTMENTS
(Defendant’sIssueslll, 1V, V, and VI)

The defendant argues that the trial court committed reversible error, both by consolidating
the two indictments for trial and by dlowing proof as to prior beatings of the victim by the
defendant. In view of the relationship of these issues, we will review them together.

Thetwo indictmentswere consolidated in thefollowingmanner. Onthe morning of thetrial,
just before the prospective jurorsentered the courtroom, the State moved to dismisstwo aggravated
assault indictments as to each defendant, as well as the aggravated child abuse indictment against
Mrs. Toliver resulting from the March 1 incident. It is unclear whether the aggravated assault
indictments as to either or both defendants were based upon the same incidents as the aggravated
child abuse indictments. After the trial court granted the dismissal request, there remained for trial
an aggravated child abuse indictment against the defendant for the March 1 incident and an
aggravated child abuse indictment against the defendant and his wife for the April 9 incident.
Counsel for the defendant then asked that only the indictment alleging the April 9 incident betried
before the jury which, gpparently, was waiting to enter the courtroom:

MR. SLOAN: Judge, if | canjust briefly, | guessinlieu of the state's

moving to make those dismissds, | don’t know if the two incidents
of March 1 and April 9 asto my client would be properly joined for
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jointtrial. | would liketo ask that we be able to proceed onthe April
9 incident as to my client and not the March 1 incident. There are
two separate offensesthat are six weeks apart that involve an aleged
spanking that my client gave to the stepson.

THE COURT: | assumefrom what Ms. Black was saying then, that
the parties had agreed that these other cases would be tried together.
You're moving at this time for a severance of those two cases, Mr.
Sloan?

MR. SLOAN: Judge, | don'’t think the court really ever consolidated
those two cases, March 1 and April 8 [sic] incident.

THE COURT: Is the state moving for a consolidation of those two
cases?

MS. BLACK: Yes, Your Honor, the state never had an officid
consolidation order with the understanding between the parties and
there was no objection of combining things until this point in time.
Wewere all under the understanding that we were trying these cases
together, that was the negotiations and discussions of how the plea
negotiation would be offered to the defendants and at no time was it
ever brought up that they would be tried separately.’

MR. SLOAN: Your Honor, if I may approach the podium, I' [l have
to say it'strue. Now, | did not know, and Ms. Black may have told
me, that she was going to move to dismiss all charges against Ms.
AnnieToliver asallegedly took placein March. Wewould prefer, of
course, not to be at the table when the other matter, the March matter,
istried against Mr. Toliver.

So | don't know, Ms. Black, did you mention to me about the
aggravated — dismissing the — | know you did there with the assaullt,
but the aggravated child abuse, did you mention that to me?

7Although we recognize that parties often make informal agreements asto various matters, this problem with
consolidation would not have occurred had there been compliance with the pretrial motions requirements of Tennessee
Rule of Criminal Procedure 12(b)(5) which, in referring to motionsthat “must be raised priortotrial,” including motions
for consolidation, has been interpreted to mean “sometime earlier than ‘the day of the trial when the jury iswaiting in
" Spicer v. State, 12 S.W.2d 438, 444 n.6 (Tenn. 2000) (quoting State v. Hamilton, 628 S.W.2d 742, 744
(Tenn. Crim. App. 1981)). Asdid the court in Spicer, we will not address the effect of the possible tardiness of the
State’ s request because there are exceptionsto thisrule, because theissue was not preserved for appeal, and because the
parties earlier agreed that the indictments would be consolidated, the defendant then changing his mind at the eleventh
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MS. BLACK: We mentioned it thismorning, the statewas going to
dismiss the aggravated child abuse.

MR. SLOAN: I'm not saying shedidn’t, | mean | just —

THE COURT: Wéll, | understand your position. | don’t think you
really have, of course, alegd basisfor that kind of severance, unless
— I think asfar asthat one incident, the facts are related in the cases,
the facts against one would be basically the same facts against the
other one.

Asto the other March incident, | don’t know, | need to take up
that with Mr. Sloan since he's the one actually moving for the
severance of that matter. Under what basis—since these occurred on
separae dates, Ms. Black, under what basis is the state asking to
proceed on both of those charges against him?

MS. BLACK: Y our Honor, both of them, | think, show apattern and
acommon scheme of plan. The state' s position will be that thiswas
abusive behavior that was taking place over aseveral-year period of
time. The manners were exactly the same; he would have the child
bend over the exact sameway in the same bedroom, would strike the
child in the same manner and usually with the exact same device.
And in both of these cases the allegations will be that the defendant
did hit the child with the same braided extension cord over the same
issues, which were great.

Theonly thing different in either one of the caseswasabout nine
weeks' period of time in between when the events occurred from
when the progress report came out on one child and when the actual
report came out, both times he got whipped for the same thing, same
house, same manner, everything.

THE COURT: Mr. Sloan, what is your response to that?

MR. SLOAN: Judge, the only thing | can say isthischild, thisyoung
maninvolved, is 15, rather sizeableyoung man, and, secondly, it does
involve the administering of corporal punishment; however, it’ stwo
separate incidences that are about six weeks apart.

| don’t think there' s anything unusual about the whipping other

than the fact that if a child is whipped three or four or five different
times, whether that woul d show any common scheme of plantowhip.
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| don’t think there’ sany question about that. But | don’t see anything
that occurred onthe April incident that makes anything unusual about
administering both of them. It would be very similar, | guess, in a
domestic assault situation where the husband and wife maybe havean
argument in March and ther€ s an assault, and then again perhaps six
weeks later have another argument that’ s an assault.

As | understand, and I'll let Ms. Black correct me, but as |
understand, they’'re going to offer proof that there were two
whippings, in March and April. Now, there’'s no question that my
client and hiswife did, on occasion, whip the children, but, now, to
my understanding, it's not going to be any great — or any proof to
show in any manner that any of this was out of the ordinary,
extraordinary, except on the April occasion.

In lieu of the dismissal as to the co-defendant as to the March
incident, as Your Honor knows, you can have two cases with two
assaults.

Thetria court then ruled that the indictments could be consolidated:

THE COURT: | think I'm ready to rule, unless there’s something
elsedifferent. Of course, | think what you’ re starting to talk about,
you’ re sort of beginning to get into defenses and not necessarily the
issue of severance.

In light of the fact — of course, you're right, Mr. Sloan.
Normally, when you’ ve got two separate charges, although the same
charge, that occurred on two separate dates, the state would not be
allowed and entitled totry thosetogether. Thereare someexceptions,
of course, one of them is a common scheme or plan, one of them is
if there's a signature crime, which the marks are so much alike and
i’ ssuch an unusual thing that only the defendant could have doneit,
going toward the identity. Of course, in this case, identity is not a
problem.

However, it appears from what you're saying that intent, of
course, is a problem, and in light of the fact that the intent — of
course, the state is trying to show that this was a pattern of behavior
which amounted to child abuse, or aggravated child abuse. I’'m sure
that it appears that the defenseis just going to try to say that thisis
nothing more than mere corporal punishment and with nointent at al
to commit aggravated child abuse.
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Therefore, going to that issue of intent, sincethe crimes, as Ms.
Black had indicated, areidentical in every feature, the same place, the
sameroom, the same method of administering thistype of injury, the
same weapon, or the same object | should say, or instrument, they’re
soidenticd to each other, going toward that issue of intent, I’m going
to allow the state to proceed on both of these indictments. I’m going
to overrule your motion, or | guess I'll sustain the state’ s motion to
consolidate, | suppose. Is that a motion to consolidate, | guess is
where we are?

MS. BLACK: Yes, Your Honor.

THE COURT: So | will sustain the state's oral motion to
consolidate.

Shortly thereafter, following additional colloquy regarding pretrial matters, the prospective jurors
entered the courtroom and jury selection began.

The defendant asserts thetrial court erred in consolidating the indictments.

Joinder of multipl e offensesagai nst asingl edefendant in asingleindictment or consolidation
of multiple offenses against asingle defendant in asingletrial are governed by Rules 8, 13, and 14
of the Tennessee Rules of Criminal Procedure. Rule 8 states, in part:

Joinder of Offenses and Defendants.

(@) Mandatory Joinder of Offenses.--Two or more offenses shall be
joinedinthe sameindictment, presentment, or information, with each
offensestated inaseparate count, or consolidated pursuant to Rule 13
if the offenses are based upon the same conduct or arise from the
same criminal episode and if such offenses are known to the
appropriate prosecuting official at the time of the return of the
indictment(s), presentment(s), or informati on(s) and if they arewithin
the jurisdiction of asingle court. A defendant shall not be subject to
separae trials for multiple offenses falling within this subsection
unless they are severed pursuant to Rule 14.

(b) Permissive Joinder of Offenses.--Two or more offenses may be
joinedinthe sameindictment, presentment, or information, with each
offensestated inaseparate count, or consolidated pursuant to Rule 13
if the offenses constitute parts of acommon scheme or planor if they
are of the same or similar character.
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Rule 13 allowsthetrial court, at its option, to consolidate or sever offensesfor trid in those
instances where either the State or the defendant could have elected to consolidate or sever. See
Tenn. R. Crim. P. 13, Advisory Commission Cmts. Rule 13 dates:

Consolidation or Severance.

(@ Consolidation. The court may order consolidation of two or
more indictments, presentments, or informations for trial if the
offenses and all defendants could have been joined in a single
indictment, presentment, or information pursuant to Rule 8.

(b) Severance. The court may order a severance of offenses or
defendantsbeforetrial if aseverance could be obtained on motion of
adefendant or of the state pursuant to Rule 14.

Rule 14(b) states, in part:

(1) If two or more offenses have beenjoined or consolidated for trial
pursuant to Rule 8(b), the defendant shall have aright to aseverance
of the offenses unless the offenses are part of a common scheme or
plan and the evidence of onewould be admissibleuponthetrial of the
others.

(2) If two or more offenseshavebeenjoined or consolidated for trial
pursuant to Rule 8(a), the court shall grant a severance of offensesin
any of the following conditions:

(i) If beforetrial on motion of the state or the defendant itis
deemed appropriate to promote afair determination of the
defendant’ s guilt or innocence of each offense.

(ii) If duringtrial with consent of the defendant it is deemed
necessary to achieve afair determination of the defendant’s
guilt or innocence of each offense. The court shall consider
whether, in light of the number of offenses charged and the
complexity of the evidence to be offered, the trier of fact
will be able to distinguish the evidence and apply the law
intelligently asto each offense.

(iii) If the Court finds merit in both amotion by the district
attorney general for a continuance based upon exigent
circumstancesthat temporarily prevent the state from being
ready for trial of thejoined prosecutionsand an obj ection by
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the defendant to the continuance based on a demand for
speedy trial. If the Court grants a severance under this
subdivision, it shal also grant a continuance of the
prosecutions wherein the exigent circumstances exist.

Our supreme court considered various aspects of consolidation of indictmentsin Spicer v.
State, 12 S.W.3d 438(Tenn. 2000); Statev. Moore, 6 S.W.3d 235 (Tenn. 1999); and Statev. Shirley,
6 S.W.3d 243 (Tenn. 1999). Moore and Shirley dealt with multi-count indictments, the defendant
In each case requesting that certain counts be severed and tried separately. Spicer, whichissimilar
totheinstant caseinthat it involved the consolidation for asingletrial of two separate indictments,
alleging child rapeand aggravated sexual battery, detailed theusual routesfor joinder, consolidation,
or severance:

In the vast mgority of permissive joinder and severance cases,
the offenses sought to be joined have been consolidated by the state
intheoriginal indictment or information pursuant to Rule 8(b). Inthe
usua case, therefore, the burden is on the defendant to move for a
severanceof those offenses and to satisfy the criteriaof Rule 14(b)(1)
before separatetrialswill be granted. Unlessthe defendant movesto
sever the offenses prior to trial or at an otherwise appropriate time,
the defendant waives the right to seek separate trials of multiple
offenses. SeeTenn. R. Crim. P. 12(b)(5); 14(a).

Less frequently, however, the state may seek to consolidate
offenses contained in multiple indictments upon motion pursuant to
Rule of Criminal Procedure 13(a). When a defendant objects to the
consolidation motion, the state must then demonstrate that the
offenses are parts of acommon scheme or plan and that evidence of
each offense is admissible in the trial of the others. After an
objection to consolidation has been overruled, the defendant is not
then required to immediately move for a severance in order to
preserve a severance issue for apped. Becausethetrial court inthis
situation is to consider whether consolidation is proper in light of
Rule 14(b)(1), arule that requires a defendant to formally move for
a severance immediately after the objection to consolidation is
overruled makes little practical sense. Further, such a rule would
emphasizetechnicality of procedureover substantivefairness, would
add unjustifiable expense and delay to the proceedings, and would
defeat the very purposes to be served by the Rules of Crimina
Procedure.

Spicer, 12 S.W.3d at 443-44 (footnote omitted).
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Spicer described the type of hearing which must be held before there can be aconsolidation
of offenses:

A motion to consolidate or sever offensesistypically apre-tria
motion, see Tenn. R. Crim. P. 12(b)(5), and consequently, evidence
and arguments tending to establish or negate the propriety of
consolidation must be presented to thetrial court inthe hearing onthe
motion. Cf. Brucev. State, 213 Tenn. 666, 670, 378 S.W.2d 758, 760
(1964) (steting that decisions to join offenses necessarily must be
made prior to trial). Before consolidation is proper, the trial court
must conclude from the evidence and arguments presented at the
hearing that: (1) the multiple offenses constitute parts of a common
scheme or plan, Tenn. R. Crim. P. 14(b)(1); (2) evidence of each
offenseis relevant to some material issuein thetrial of all the other
offenses, Tenn. R. Evid. 404(b)(2); Moore, 6 SW.3d at 239; and (3)
the probative value of the evidence of other offenses is not
outweighed by the prejudicial effect that admission of the evidence
would have on the defendant, Tenn. R. Evid. 404(b)(3). Further,
because the trial court’s decision of whether to consolidate offenses
is determined from the evidence presented a the hearing, gppellate
courts should usually only look to that evidence, along with thetrial
court’ sfindings of fact and conclusions of law, to determine whether
thetrial court abused itsdiscretion by improperly joining theoffenses.

12 SW.3d at 445 (footnote omitted).

Although Spicer is clear in explaining the procedure that atrial court isto follow in ruling
on amotion to consolidate or sever indictments, itisdifficult to test theunique circumstances of this
caseby that procedure. According to the statementsof the prosecutor and counsel for the defendant,?
they had orally agreed prior to thetrial date that the two aggravated child abuse and two aggravated
assault indictments would be consolidated and tried in the same proceeding. However, on the
morning of thetrial, with the prospective jurors apparently waiting to comeinto the courtroom, the
State recommended that the two aggravated assault indictments agai nst the defendant be dismissed,
whereupon defense counsel then objected to the two remaining aggravated child abuseindictments
being tried together.’

8Counsel for Annie Toliver, whose client was named in only the April 9 indictment after the dismissal of the
other indictments, did not participate in the arguments on the motion to consolidate/sever.

%Since neither the State nor the defendant has presented argument or authorities as to the legal effect, if any,
of defendant’ s counsel first agreeing to the consolidation of four indictments but then objecting to the joinder of two and
it does not appear to have been a factor in the trial court’s analysis, we will not make it the basis for our determination.

(continued...)
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Spicer instructsthat an appel | ate court reviewing aconsolidation determination usually looks
to the evidence presented at the pretrial hearing, as well as the trial court’s findings of fact and
conclusions of law in determining whether, in joining the offenses, the trial court abused its
discretion.

Intheinstant case, given thetiming and circumstances of the consolidation hearing, it isnot
surprising that the hearing was somewhat truncated. In view of that fact, plus the fact that the
defendant has complained about the proof presented asto prior whippings, we aso will review that
proof in our determination as to the merits of the improper consolidation issue.

Regarding the March 1 incident, the victim testified that school progress reports had been
issued and he had made some “low grades.” To avoid being whipped, the victim went to his
grandmother’ shouse, whom he had not told about the discipline. However, shecalled thevictim’'s
mother, and he then went home. He said that he was made to bend over in hisroom and was struck
by the defendant, using the braided extension cord, fortified with coat hangersheldin placewith duct
tape. He was struck on his buttocks and lower back and, as he was on the floor, his upper back.

Asto the April 9 incdent, thevictim had again run away on Friday, April 3, 1998, because
report cardswereabout to beissued, and gone, ashedid before, to hisgrandmother’ shouse. Hetold
her that he was not “taking any more of the beatings.” Shetold himto call hismother, which hedid,
telling her that he was going to stay at his grandmother’s house. He was picked up by police at
school on Tuesday, April 7, 1998, asa*runaway child” and taken to thejuvenil e detention facility,
where his mother later picked him up and took him back to their apartment. She told him that he
“was going to get beat [sic] anyway, regardless of what [he] did, if [he] left or whatever.” The
defendant arrived back at the apartment on Thursday, April 9, 1998, having been out of town. The
victim was sitting in his room reading, “kind of getting ready, because [he] knew what was going
to happen.” The defendant entered and the incident, as previously described, then occurred.

Thus, featurescommonto the occurrenceswerethat they weretriggered by identicd extrinsic
events, the victim’'s recelving unsatisfactory grades, which caused the defendant to administer
discipline, using abraided electrical cord to strike the victim on his back and buttocks as they were
in the victim’ s room.

Our review of the defendant’s claim of improper consolidation must include the additional
related proof presented at thetrial.

Inthetrial of these matters, the victim, testifying asthe State’ sfirst witness, was asked near
the beginning of his testimony about whippings occurring before those alleged in the indictments.
After the victim had testified asto these prior incidents, saying that the defendant had spanked him
and hisbrother with aweight belt “ probably becauseof grades,” trial defensecounsel asked the court

9(. ..continued)
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“again, could we approach the bench.” The bench conference was not recorded. Followingit, the
trial court overruled whatever objection had been made and then either sua sponte or at the request
of counsel, the record does not reved which, instructed as to the testimony regarding the prior bad
acts. According to the defendant’s brief, trial defense counsel objected as to testimony regarding
prior whippingsduringthisbench conferencefoll owing the victim'’ stestimony asto prior whippings.

The defendant asserts on appeal that thetrial court erred in permitting testimony as to the
prior whippings, the prejudicial effect of thistestimony outweighing its probative value. However,
thisargument overlooks thefact that the referencesto the prior actswere not objected to until after
the victim had testified about them.

As stated in Tennessee Law of Evidence, “[i]t should be stressed that this [Rule 404(b)]
hearing isonly mandatory upon request. If no request for ajury-out hearing is made, the court isnot
obligated to provide one, although sound judicial practices may require one in some circumstances
despitetheabsenceof arequest.” Neil P. Cohenetal., Tennesseel aw of Evidence, §4.04(8][c] (4th
ed. 2000). Given these procedurd circumsances, that the trial record does not reflect that this
evidence was objected to until after the victim had completed his testimony as to the prior
whippings, we conclude that the defendant waived hisright to object to it, and cannot now do so on
appeal through different counsel. See Statev. Jones, 15 S.W.3d 880, 895 (Tenn. Crim. App. 1999)
(“Under Rule 404(b), the defendant has the burden of requesting a jury out hearing.”), perm. to
appeal denied (Tenn. 2000); Statev. Schaller, 975 SW.2d 313, 319-20 (Tenn. Crim. App. 1997) (by
agreeing or acquiescing to the admission of evidence, a party does not preserve as an issue its
admissibility); see also Tenn. R. Evid. 103(a)(1); Tenn. R. App. P. 36(a).

We will next consider the defendant’s claim that the trial court erred in consolidating the
indictmentsfor trial.

Although the defendant argues, on appeal, that the trial court erred in consolidating the
indictments, this approach overlooks the fact that the trial defense attorney previously had agreed
that the cases could be tried together but changed his position as the prospective jurors had been
summoned, arguing then that consolidation was improper. Under these circumstances, we cannot
measurethetrial court’ sdecisionto consolidate theindictmentsin the samefashion aswewould had
the defendant’ s objection been timely. Thus, we conclude that the defendant waived his right to
object to consolidation of the indictments by waiting to do so until the morning of the trial. See
Tenn. R. Crim. P. 12.%°

M uch of the defense was predicated upon the fact that the defendant had punished his stepson on previous
occasions, including whipping him. Onthe morning of thetrial, prior to jury selection, defense counsel advised the court
that “there’s going to be no question that my client will probably testify to the fact that he did whip the child on
occasion.” During voir dire, the prospective jurors were questioned extensively by defense counsel as to their beliefs
regarding, and experiences in, spanking children. During hisdirect examination, the defendant testified at length about
his feelings toward the victim and the types of discipline he had utilized and why. Given all of this, and the defense’'s
attempting to put the April 9 incident into context, it is difficult to conceive how the defense would have proceeded if

(continued...)
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Asto thevictim’ stestimony regarding prior whippings, the defendant also argues on appeal
that the cautionary instruction given by the trial court immediately following this testimony was
insufficient to remove its prgudicia effect. Since the defendant does not point to any aleged
deficiency or omissionintheinstructions, we presume hisclaim to bethat the cautionary instruction,
athough adequate in itself, was insufficient to erase the taint from the evidence of the prior
whippings. However, inview of our conclusion asto that evidence, we determinethat the complaint
as to cautionary instructions is without merit.

Additionally, we concludethat likewisewithout merit isthe defendant’ sargument on appeal
that the prosecution violated “the limited authority” of the trial court to present evidence of prior
incidents, and that the repeated references to this evidence violated the defendant’ s rights to due
processandto afair trial. Referencesare not madeto therecord evidencing either that thetrial court
limited the authority of the State to use this evidence or repeated instances of the State’ s doing so.
Accordingly, we conclude that this objection iswaived. See Tenn. Ct. Crim. App. R. 10(b); Tenn.
R. App. P. 27(a)(7) & (g); State v. Killebrew, 760 S.W.2d 228, 230 (Tenn. Crim. App. 1988).

A component of the defendant’s claim that the consolidation of the indictments was
erroneous is the argument, citing State v. Kendrick, 38 S.W.3d 566 (Tenn. 2001), that an election
of offenses was created by the consolidation and/or proof asto similar whippings.

In Kendrick, although the defendant was charged with asingle count of aggravated rape, the
trial testimony was that he had forced the victim to perform fdlatio on him and then, five to ten
minuteslater, had forced her to engage in vaginal intercourse. In reversing the conviction, the court
“rgect[ed] the Stat€ s contention that only one continuous offense was committed simply because
the offenses were committed close in time and place.” 1d. at 569 (footnote omitted).

As supplemental authority for his argument that an election of offenses was required, the
defendant relies upon the opinion of this court in State v. Kenneth Chambly, No. E2000-01719-
CCA-R3-CD, 2001 WL 1028831 (Tenn. Crim. App. Sept. 7, 2001). Inthat case, the defendant was
indicted for multipleincidents of aggravated sexual battery “in the month of January 1998,” against
twins, age 10, and their sister, age 8. Id. at *1. The prosecution presented proof of “[m]ultiple
offenses, multiple dates, and multiple locations,” id. at *3, but did not elect as to the particular
offense for which it was seeking a conviction. In the instant case, by contrast, the offenses were
alleged to have occurred on specified dates. Aswe have set out, the proof asto the occurrences on
both of those dates|eft no question asto when, how, or wherethe eventsoccurred. Accordingly, this
decision does not advance the defendant’ s argument.

10(. ..continued)
there had been no proof asto prior whippings, and the April 9 incident had been viewed in isolation. To do so would
have been antithetical to the defense.
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Our supreme court explained in State v. Johnson, 53 SW.3d 628, 630 (Tenn. 2001), the
prosecution’ sresponsibility asto the election of offenses. “This Court hasconsistently held that the
prosecution must elect the facts upon which it isrelying to establish the charged offenseif evidence
is introduced at trial indicating that the defendant has committed multiple offenses against the
victim.” |d. (citations omitted).

However, the el ection necessity applies when there is proof of multipleoffenses committed
during the period alleged in the indictment:

[W]erecognized in Rickman that out of necessity indictments often
charge general time frames that encompass several months. In those
instances, we concluded that the State may introduce evidence of sex
crimes allegedly committed against the victim during the time frame
charged in the indictment, but, at the close of the proof, the State
must elect the facts upon which it isrelying for conviction.

1d. at 631 (citation omitted).

In the instant case, both indictments alleged that the defendant committed aggravated child
abuse againg the victim during specific twenty-four-hour periods. The proof as to the March 1
incident, which the jury accepted, was that the defendant struck the victim multiple times with the
braided electrical cord.

Asto the April 9incident, the witnesses agreed that the defendant struck the victim at |east
twicewith the braided electrical cord, but the victim al so testified that the defendant placed the cord
around his neck, lifting him up with the cord as the defendant slung him around the room. The
defendant’ s version was that theincident consisted of a struggle sandwiched between his striking
the victim with the braided cord. However, even the victim’s version that the cord was used both
asawhip and anoose on April 9 would not require that the jury elect between these two uses, for
the episode was a continuing course of discipline. As our supreme court explained in State v.
Adams, 24 SW.3d 289, 294 (Tenn. 2000):

[T]his Court has made a diginction between multiple discrete acts
that individudly constitute separate substantive offenses and those
offensesthat punish asingle, continuing course of conduct. In cases
when the charged offense consists of a discrete act and proof is
introduced of a series of acts, the state will be required to make an
election. In cases when the nature of the charged offenseismeant to
punish a continuing course of conduct, however, election of offenses
isnot required because the offenseis, by definition, asingle offense.

We conclude that there were not multiple offenses committed on March 1, nor were there
multiple offenses committed on April 9. Thus, there was no need for an election.
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[11. INSTRUCTION ASTO SELF-DEFENSE
(Defendant’ s Issue I X)

The defendant arguesthat thetrial court erred in not instructing the jury asto the defense of
self-defense, claiming that it was fairly raised by the evidence. The State responds that there was
no factual basis which necessitated the instruction. We will examine thisissue.

The defense of self-defenseis set out in Tennessee Code Annotated Section 39-11-611(a):

A personisjustified inthreatening or using forceagainst another
person when and to the degree the person reasonably bdieves the
force isimmediately necessary to protect against the other’s use or
attempted use of unlawful force. The person must have areasonable
belief that there is an imminent danger of desath or serious bodily
injury. The danger creating the belief of imminent desth or serious
bodily injury must bereal, or honestly believed to bereal at thetime,
and must be founded upon reasonable grounds. There is no duty to
retreat before a person threatens or uses force.

Tenn. Code Ann. 8 39-11-611(a) (1997).

Asto the April 9 incident, the victim testified, during cross-examination by counsel for his
mother, the codefendant, asto why he had not mentioned theknifein his statement to the police, that
he voluntarily gave the knife to the defendant before the beating:

Q. Isthat the reason you didn’t writeit in there?

A. That's not the reason. Thereason | didn't write it in there is
becauseit wasn’t part of the incident, it is not what happened. The
knife wasn't really a factor because | didn’t use it or anything. He
took it from me before anything ever started.

Q. Okay. You saidthe knifewas not part of the incident?

A. No.

Q. But it really was part of the incident since you had it in your
pocket and you pulled it out of your hand, wasn’t it?

A. Heasked meto empty my pocketsand | pulled the knife out and
had it in my mind.

Regarding the April 9 incident, Annie Toliver testified asto her son’s having aknife:
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Q. Okay. Will youtell the court and the jury what happened as far
as that punishment was concerned?

A. Wadl, Gregory wasin hisroom and Anderson went in hisroom.
| was behind him, but not directly behind him. | went in the room
after himand when | got into theroom, | kind of stood in the doorway
and Anderson handed me a knife and he said he had taken [it] from
Gregory. At about that time Joshua was coming down the hallway
and | asked Joshua, “ Go put the knife in the kitchen.”

Q. What kind of aknife are we talking about?

A. Itwasakitchenknife. | didn’t really pay very much attention to
it asfar asto remember, but it was asmall knife, kitchen knife. But
| had asked Joshuato take it back in the kitchen and put it up.

And then Anderson asked Gregory to bend over and therewasa
barrel there in the room that he bent over and put his hands on and
Anderson hit him with the weight belt — I’'m sorry, not the weight
belt, the extension cord. And Gregory stood up and came up a him
and at that time Anderson handed me the extension cord and | was
holding it.

Thedefendant al so testified regardingthevictim’ shaving aknife, presumably asto the April
9 incident, since he denied that the incident alleged on March 1 had occurred:

Q. Okay. Now, just tell us what you did as you walked into the
room and then what happened after you got in there.

A. Okay. When | walked into the room, | asked Gregory to empty
his pockets.

Q. Firstof dl, did you have anything in your possession when you
walked in there?

A. No,sdir.

Q. Okay.

A. When| walkedinthereand | asked himto empty hispockets, he
did, very easily. He reached his hand in his pockets and pulled out

everythingthat wasin hispocketsand thething | started noticingwas
the knife.
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Q
A
Q
A
Q.
A
Q
A
Q

Why did you ask him to empty his pockets?

It was just athought that came into my mind.

Do you normally do that?

No, sir.

But this occasion you did?

Yes, Sir.

Okay. And so he produced a knife out of the pocket?
Yes, Sir.

And was this a— what type of knife?

It was like asmall, straight knife.

Was it a knife that you recognized, had you seen one like it

before?

A.
Q.
A.

Q.

Yes, Sir.
Where?
In our kitchen.

Do you think it may have been a knife that belonged in your

kitchen?

A.

Q.

Yes, sir, it was.

And when Greg pulled it out, did he threaten you with it in any

way?

A.

When he pulled the knife out, | asked him what did he have this

knifefor. He said to me, “I’m going to kill you with it.”

Q.

When he said that to you, in what manner did he say it, Mr.

Toliver?
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He had afrown on hisface, he said it in avery angry tone.
Did you ever experience any anger likethis out of Greg before?
Never before.

And so what happened when he pulled it out and said that?

> O » 0

When he said that, | just reached in his hand and just took the
nlfeout of hishand and he didn’'t resist at all.

=~

Q. Soyou took the knife away from him?
A. Yes.
Q. And then what happened?

A. Thenl turn[sc] around and walk [sic] back into the room and
| got the cord out of our closet, came back in and | asked him to bend
over, and he did.

As described in this testimony, the defendant administered a whipping after the victim had
surrendered hisknife and the defendant, apparently, had goneto another room, retrieved the braided
extension cord from acloset, returned to the victim’ sroom, and instructed thevictimto “ bend over.”
Even by the defendant’ s version, there simply is no evidence that the defendant took thisaction as
an act of self-defense. Accordingly, we concludethat sincethedefense of self-defensewasnot farly
raised, an instruction as to self-defense was not required. State v. Bult, 989 SW.2d 730, 732-33
(Tenn. Crim. App. 1998).

IV. CHARACTER EVIDENCE INSTRUCTION
(Defendant’s I ssue X)

The defendant argues that, even though he did not request an instruction as to character
evidence, the trial court erred in not giving such an instruction sua sponte.

The defendant had the right to have a* correct and compl ete charge of the law given to the
jury by thetrial judge.” Statev. Stephenson, 878 S.W.2d 530, 555 (Tenn. 1994) (citing Statev. Ted,
793 SW.2d 236, 249 (Tenn. 1990)). In determining whether this obligation was met, the charge
must be “*viewed in its entirety’” or “‘considered as awhole.”” Stephenson, id. (quoting Otis v.
Cambridge Mutual FireIns. Co., 850 S.W.2d 439, 446 (Tenn. 1992). Thus, we notethat, although
instructions as to good character proof were not given, the trial court did give adightly modified
version of T.P.I.-Crim. 42.04(a) as to the credibility of witnesses, instructing as to the eight
enumerated basesfor evd uating credibility.
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In arguing that reversible error was committed when the trial court did not instruct as to
character proof, the defendant cites Rader v. State, 404 S.\W.2d 487 (Tenn. 1966). However, the
factsin that case were far different from those of the ingant case. Rader had been charged with
raping hisfourteen-year-old niece on two occasions, with the only persons present at the times of the
two alleged attacks being the victim, the defendant, and his two young children, whose ages or
abilitiesto testify were not set out inthe opinion. The defendant denied that the rapes had occurred,
and there was “little, if any, other material evidence.” Id. at 488. Given these situations, the court
concluded that reversible error occurred when the trial court did not instruct as to the testimony of
the character witnesses presented by the defendant.

Intheinstant case, the proof was quite different. Thedefendant testified that he had, on other
occasions, whipped the victim with the coat hanger fortified braided cord. Hedenied that he did so
on March 1, 1998, however. He admitted that he struck the victim twice with the braided cord on
April 9, but denied that he had used the cord that day to lift the victim by his neck and sling him
around theroom. Inview of these admissions, in addition to thefact that testimony and photographs
showed injuries sustained by thevictimon April 9, this case simply does not present avictim versus
defendant “ swearing match” as did Rader.

Given this situation, in addition to the fact that no claim is made that the jury was not
correctly instructed as to how to assess the credibility of the witnesses, we conclude that any error
in not instructing the jury as to the defendant’ s character proof was harmless.

V. JURY INSTRUCTIONS
(Defendant’s I ssue X1)

Thedefendant allegesthat thetrial courterred “ingiving preliminary jury instructionswhich
were not repeated at the close of the proof . . . contrary to the requirements of Rule 30 of the
Tennessee Rules of Crimina Procedure.”

After the jury was sworn, and before opening statements by counsel, the trid court gave a
portion of the charge to thejury, prefacing the instructions with the following statement:

All right. You may be seated. Members of the jury, as |
indicated to you yesterday when thejury was being sel ected, the facts
and the evidence would come from the attorneys through the
witnesses and the law would come from the court. Normally we
instruct the jury as to the law at the conclusion of thetrial; however,
| feel that there are some things that would help you in your
determination in this case, in your listening to the case and hearing
the evidence and making a determination if you heard some of these
things beforehand rather than at the end of thetrial. So I’m goingto
give you some of the charge at thistime.
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Now, ultimately, when you go into thejury room, you' |l haveall
the charge, all the law with you and you'll be able to ook over that
charge and read it at that time, the part that I’ m giving you now and
the part that | will giveyou at the conclusion of thetrid.

Attheconclusion of thetria, I'll giveyouthe part of thelaw that
pertains to the offenses and the elements of the offenses and any
possibly lesser-included offenses. So this will only be a portion of
the law and you’ Il be able to take it with you into the jury room with
the rest of it at the conclusion of theftrial.

Following theseintroductory remarks, thetrial court then orally provided certaininstructions
to the panel of prospective jurors. The defendant does not argue that these instructions were
inadequate, rather that it was error not to repeat the instructions at the conclusion of the proof.

Rule 30, Tennessee Rules of Criminal Procedure, which the defendant asserts was violated
by the sequentia giving of instructions, provides as follows:

(@) Specia Requests. At the close of the evidence or at such earlier
timeduring thetrial asthe court reasonably directs, any party mayfile
written requests that the court instruct the jury on the law as set forth
in the requests. At the same time copies of such requests shall be
furnished to adversary counsel. The court shall inform counsd of its
proposed action upon the requests, and any other portion of the
instructions concerning which inquiries are made, prior to their
arguments to the jury, but the court shall instruct the jury after the
arguments are completed. The court may, in its discretion, entertain
requestsfor instructionsat any time beforethejury retiresto consider
itsverdict.

(b) Objections. After the judge has instructed the jury, the parties
shall be given opportunity to object, out of hearing of the jury, to the
content of an instruction given or to the failure to give a requested
instruction, but failure to make objection shall not prejudicetheright
of a party to assign the basis of the objection as error in support of a
motion for a new trial.

(c) Character, Useand Disposition of Instructions. Inthetria of dl
felonies except where pleas of guilty have been entered, every word
of the judge’s instructions shall be reduced to writing before being
given to the jury. The written charge shall be read to the jury asit
shall be taken to the jury room by the jury when it retires to consider
its verdict. The jury shall have possession of the written charge
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during its deliberations; and after the jury’s deliberations have been
concluded, the written charge shall be returned to the judge and filed
with the record, but need not be copied into the minutes.

Rule 30 expressly provides that “the court shall instruct the jury after the arguments are
completed.” Thus, no discretion is given to the trial court asto when, in the trial, instructions are
tobegiventothejury: thejuryistobeinstructed after thecompletion of thefinal arguments. Thus,
the defendant is correct in arguing that it was error for aportion of the jury instructionsto be given
only before proof had been presented. However, the claim isnot that the instructionswereincorrect
or inadequate, just that their sequence was violative of Rule 30. Accordingly, while we agree that
the instructions should have been given at the conclusion of the trial, we cannot conclude that the
sequential giving of instructions affected its outcome. Further, a complete copy of the written
instructions was given to the jury at the conclusion of the trial. Accordingly, the error in giving
sequential instructions was harmless.

VI. LESSER-INCLUDED OFFENSES
(Defendant’s Issues X11, X111, and X1V)

Failureto Instruct asto L esser-Included Offenses

As to the instructions given by the trial court, the defendant has claimed a number of
deficiencies. Bothindictments charged the defendant with aggravated child abuse, aCl assB felony.
Tenn. Code Ann. 8 39-15-402. The trial court instructed the jury as to this offense, as well as
intentional or knowing aggravated assault, Tenn. CodeAnn. 8 39-13-102, aClass Cfe ony, and child
abuse, Tenn. Code Ann. § 39-15-401, a Class A misdemeanor. The defendant argues that the trial
court should have ingtructed a so as to attempted aggravated child abuse, a Class C felony; reckless
aggravated assault, a Class D felony; attempted child abuse, a Class B misdemeanor; and assault, a
ClassA or Class B misdemeanor, aslesser-included offenses of the indicted offenses. Wewill now
examine these claims

As to the additional offenses which the defendant argues that the trial court should have
instructed the jury, we will first determine whether each is alesser-included offense of aggravated
child abuse and, if so, whether the lesser offense should have been charged.

In State v. Burns 6 S.\W.3d 453, 466-67 (Tenn. 1999), our supreme court concluded that
“[aln offenseis alesser-included offenseif . . . (C) it consists of . . . (2) an attempt to commit the
offense charged or an offensethat otherwise meets the definition of lesser-included offensein part
(@ or(b)....” Thus, and as conceded by the State, attempted aggraveated child abuse is a lesser-
included offense of aggravated child abuse, the indicted offense.

The triad court declined to instruct as to attempted aggravated child abuse because, by its
analysis, the facts did not warrant an attempt instruction:
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And I’'m going to charge on the offense of Aggravated Child
Abuse. I'll charge on the lesser offense of Child Abuse. I’'m not
going to charge on attempt — I’m not going to charge on Attempt to
Commit Child Abuse because all the proof beforethisjury isthat —
well, it’'s either al or nothing.

Mr. Toliver, and, of course, Mrs. Toliver and in her tesimony,
said that he never intended to harm him, he never intend [sic] to hurt
him, it was just merely administering corporal punishment, it was
merely awhipping and unintentional. | mean Attempt requiresintent
to do an act. Child Abuse doesn’t require atempt, it requires a
knowing act, the mental culpability for Child Abuse or Aggravated
Child Abuse asaknowing act. The mental culpability for Attemptis
an intentional act.

| think the jury could either find that this happened or it didn’t
happen, | just don't think the proof would support — and I'm
considering lesser-included offenses in the light of both State versus
Burns and State versus Dominy, the two cases which recently were
handed down by the Tennessee Supreme Court dealing with lesser-
included offenses.

[ find, ordinarily, an Attempt would bealesser-included offense,
but in this particular instance, | think the proof couldn’t support it
because there’'s been no intent to commit that act on — and an act
which would fdl short in the actual commission of the offense, so |
think in this particular case the proof shows that thisis either child
abuse or it's Aggravated Child Abuse or it’ s nothing with reference
to Mr. Toliver.

We will now determine whether, as the defendant asserts, the trial court erred in not
instructing the jury asto attempted aggravated child abuse.

Tennessee Code Annotated Section § 39-12-101 defines criminal attempt:

(@ A person commitscrimina attempt who, acting with thekind of
culpability otherwise required for the offense:

(1) Intentionally engages in action or causes a result that
would constitute an offense if the circumstances
surrounding the conduct were as the person believes them
to be;
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(2) Actswith intent to cause aresult that is an element of
the offense, and believes the conduct will cause the result
without further conduct on the person’s part; or

(3) Actswithintent to completeacourseof action or cause
a result that would constitute the offense, under the
circumstances surrounding the conduct as the person
believes them to be, and the conduct constitutes a
substantial step toward the commission of the offense.

Tenn. Code Ann. 8 39-12-101(a) (1997).

AsBurns states, before instructing as to alesser-included offense, first “the trial court must
view theevidenceliberally inthelight most favorableto the existence of thelesser-included offense
without making any judgments on the credibility of such evidence,” and, then, “must determine if
the evidence, viewed inthislight, islegally sufficient to support aconviction for thelesser-included
offense.” 6 S.W.3d at 469. We will review the evidence to determine whether there was a factual
basis for instructing as to attempted aggravated child abuse. First, we note that although the
defendant argues that attempt to commit aggravated child abuse should have been charged, he does
not identify the factual basis for such an instruction.

Astotheincident alleged to have occurred on March 1, thevictim testified that hewasstruck
multipletimeswith the braided extension cord fortified with the coat hangers. The defendant denied
that the incident had occurred at all. If the act was committed as the victim testified, it was a
completed offense and was aggravated child abuse, if the jury determined that the braided extension
cord, fortified with coat hangers, constituted a “ deadly weapon.” However, if the jury determined
that the braided cord, as fortified with the coat hangers, did not constitute a deadly weapon, the
defendant committed aggravated assault, and the jury was instructed as to both intentional and
knowing aggravated assault. Thus, we conclude that thetrial court did not err in not instructing as
to attempted aggravated child abuse, for there simply was no factual basis that any offense
committed was other than a completed offense. See State v. Fowler, 23 S.W.3d 285, 289 (Tenn.
2000) (concluding that when “evidence revealed two scenarios. criminal responsibility . . . or an
acquittal,” an instruction as to facilitation to commit afelony was not appropriate).

Astotheincident alleged to have occurred on April 9, the victim testified that he was struck
with the braided extenson cord on his buttocks and his back, tha he was choked with the
defendant’ s hands, and that the defendant then wrapped the cord around his neck, picked him up
using the cord, and slung him around the room. The defendant said tha he hit the victim once with
the extension cord, and that the victim then raised up and grabbed his collar. He pushed the victim
againg the bed and then pulled him onto the floor. The defendant struck the victim once more with
the cord. After the victim stood up, raised hisfists and approached, the defendant, according to his
tesimony, left the room. The defendant denied placing the cord around the victim’'s neck and
slinging him around or choking the victim.
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Thus, astothe April 9incident, there simply was no evidence of a“ substantial step” towards
the commission of aggravated child abuse. See State v. Fowler, 3 S\W.3d 910, 912 (Tenn. 1999).
As with the earlier incident, there was no factud basis to find that any offense was other than a
completed offense. Accordingly, an instruction was not required for attempted aggravated child
abuse.

Thetria court instructed asto intentional or knowing aggravated assault, and the defendant
argues that the jury should have been instructed also as to reckless aggravated assault. In State v.
Honeycutt, 54 S.\W.3d 762 (Tenn. 2001), an opinion which was released subsequent to the trial in
theinstant case, our supreme court determined that knowing or recklessaggravated assault arelesser-
included offenses of aggravated child abuse under part () of the Burns test. Accordingly, the
defendant is correct in asserting that reckless aggravated assault is a lesser-included offense of
aggravated child abuse.

Additionally, the defendant argues that the trial court should have instructed the jury asto
misdemeanor assault, whichis defined as follows:

(8 A person commits assault who:

(1) Intentiondly, knowingly or recklessly causes bodily injury
to another;

(2) Intentionally or knowingly causesanother toreasonably fear
imminent bodily injury; or

(3) Intentionally or knowingly causes physcal contact with
another and a reasonable person would regard the contact as
extremely offensive or provocative.

(b) Assault is a Class A misdemeanor unless the offense is
committed under subdivision (8)(3), inwhich event assaultisaClass
B misdemeanor.

Tenn. Code Ann. § 39-13-101 (1997).

This offenseis within the definition of “knowing” or “reckless’ aggravated assault, both of
which were determined in Honeycutt to be lesser-included offenses of aggravated child abuse.
Accordingly, we condude that misdemeanor assault, as well, is a lesser-included offense of the
indicted offense.

We will next determine whether the trial court erred, as argued by the defendant, in not
instructing as to reckless aggravated assault, a Class D felony, and assault, a Class A or Class B
misdemeanor.



Aggravated assault is defined asfollows:
(@) A person commits aggravated assault who:

(1) Intentionaly or knowingly commits an assault as
defined in § 39-13-101 and:

(A) Causes serious bodily injury to another; or
(B) Usesor displays adeadly weapon; or

(2) Recklesdy commits an assault as defined in §
39-13-101(a)(1), and:

(A) Causes serious bodily injury to another; or
(B) Usesor displays adeadly wegpon.
Tenn. Code Ann. 8 39-13-102(a) (Supp. 1999).
“Reckless’ is defined as follows:

(31) “Reckless’ refersto a person who acts recklessly with respect
to circumstances surrounding the conduct or the result of the conduct
when the person is aware of but consciously disregards a substantial
and unjustifiable risk that the circumstances exist or the result will
occur. Therisk must be of such anature and degreethat itsdisregard
constitutes a gross deviation from the standard of care that an
ordinary personwould exerciseunder all the circumstancesasviewed
from the accused person’ s standpoint[.]

Tenn. Code Ann. § 39-11-106(a)(31) (1997).

In State v. Ely, 48 S\W.3d 710, 726 (Tenn. 2001), our supreme court concluded “that an
erroneousfailureto instruct on lesser-included offensesis a constitutional error for which the State
bearsthe burden of proving its harmlessness beyond a reasonabledoubt.” The court then explained
how this constitutional standard had been applied in State v. Williams, 977 S\W.2d 101 (Tenn.
1998):

Thejury in Williamswas instructed not only on the charged offense
of premeditated first degree murder, but also on the lesser-included
offenses of second degree murder and reckless homicide. The error
in failing to charge voluntary manslaughter was deemed harmless
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beyond a reasonable doubt because by rejecting the lesser offense of
second degreemurder, thejury clearly demonstrated itsdisinclination
to convict on any lesser offenses, including voluntary manslaughter.
Williams, 977 SW.2d at 106.

Ely, 48 SW.3d at 727.

Asto each offense, the jury in the instant case was instructed as to aggravated child abuse,
the Class B felony with which the defendant was charged, as well as intentional or knowing
aggravated assault, a Class C felony, and child abuse, a Class A misdemeanor. In both cases, the
jury determined that the defendant committed the Class B felony of aggravated child abuse, passing
up the opportunity to convict him of the lesser-included Class C felony of knowing aggravated
assault. Thus, evenif the defendant is correct in asserting that thetrial court erred initsinstructions
asto lesser-included offenses, we conclude that the failure to charge the lesser-included offenses of
Class D felony reckless aggravated assault and misdemeanor assault was harmless beyond a
reasonable doubt because by rgecting the intermediate lesser-included offense of knowing
aggravated assault, “the jury dearly demonstraied its disinclination to convict on any lesser

offenseq.]” Id.

CONCLUSION

Based upon the foregoing authorities and reasoning, the judgments of the trial court are
affirmed.

ALAN E. GLENN, JUDGE
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