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OPINION

Petitioner pled guilty on August 25, 1999, to two counts of especially aggravated kidnapping
and received an agreed sentence of 20 years on each count asaRange | offender with the sentences
to run concurrently. Two other counts of the indictment charging aggravated burglary and evading
arrest were dismissed pursuant to the agreement.

OnJuly 17, 2000, petitioner timely filed a petition for post-convictionrelief. Inthe petition
he alleged hereceved ineffectiveassistance of counsel whichledtoaninvoluntary guilty plea. The
post-conviction court concluded otherwise, and this appeal followed. We affirm.



UNDERLYING FACTS

The facts underlying petitioner’ s guilty plea reveal tha the petitioner and an accomplice
forced their way into aresidence occupied by two women. The petitioner and hisaccomplice were
armed, and, according to the facts stated at the plea submission hearing, the women were beaten.
The victims were placed in a closet while the petitioner and his accomplice ransacked the home
before leaving. The victims later got out of the closet and called the police. The petitioner was
identified by the victims as being one of the perpetrators.

TESTIMONY AT POST-CONVICTION HEARING

Petitioner testified at the post-conviction hearing that he only spent about two hourswith his
attorney prior to pleading guilty and was deprived of the right to talk to hisfamily. He stated that
he thought the first count of the indictment charged aggravated robbery sinceit was listed on the
cover of theindictment. He subsequently discovered the body of theindictment charged the offense
of aggravated burglary, not aggravated robbery. Hestated histrial counsel advised himontherange
of punishment for aggravated robbery rather than aggravated burglary. He further stated histrial
counsel did not advise him of State v. Anthony, 817 S.W.2d 299 (Tenn. 1991), which he thought
would preclude multipleconvictionsfor both robbery and kidnapping. Petitioner testified hewould
not have pled guilty under the plea agreement had he been aware that the first count of the
indictment charged aggravated burglary rather than aggravated robbery. He further testified he
would not have pled guilty had he known that Anthony would preclude multiple convictions.

Petitioner conceded his concurrent 20-year sentences for especially aggravated kidnapping
were Range | sentences; yet, he had prior felony convictions for attempted aggravated robbery,
aggravated assault, and possession of drugs for resale, which would qualify him as a Range |1
offender.

Trial counsel’s testimony disputed petitioner’s testimony in several respects. Counsel
testified she spent over twenty-one hours on the case, six of which were in meetings with the
petitioner. She further testified she consulted the petitioner’ s mother with regard to the plea offer;
the mother recommended that petitioner take the plea offer; and counsel informed the petitioner of
his mother’ srecommendation. Counsel recalled a discussion regarding whether Count 1 charged
aggravated robbery or aggravated burglary but was uncertain asto when this discussion took place.
Counsel stated it did not matter under the plea agreement since that count of the indictment was
dismissed. Counsel disputed petitioner’ stestimony and stated she discussed the Anthony case and
itsramificationswith petitioner. Shefurther stated sheinformed petitioner that if therewasamerger
of offenses, the merger would be into the greater offenses of especially aggravated kidnapping.

Counsel testified that the petitioner clearly qualified as a Range Il offender and, as such,
faced a range of punishment from 25 years to 40 years for each offense of especially aggravated
kidnapping. She further feared the trial court might well sentence the petitioner to consecutive
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sentences, thereby exposing him to a cumulative sentence of approximatey 80 years. She so
informed the petitioner.

The post-conviction court, in essence, found counsel’s testimony credible. The post-
conviction court found that counsel was not deficient in her representation of petitioner. The post-
conviction court further found the discrepancy as to whether Count 1 charged aggravated robbery
or aggravated burglary was not determinative with regard to petitioner’ s decision to enter hisplea.
The post-conviction court further found that the Anthony issue was moot since Count 1 of the
indictment was dismissed under the plea agreement.

INEFFECTIVE ASSISTANCE OF COUNSEL

Thiscourt reviewsaclaim of ineffective assistance of counsel under the standards of Baxter
V. Rose, 523 SW.2d 930 (Tenn. 1975), and Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). The petitioner has the burden to prove that (1) the atorney’s
performance was deficient, and (2) the deficient performance resulted in prejudice to the petitioner
so asto deprive him of afair trial. Strickland, 466 U.S. a 687, 104 S. Ct. at 2064; Goad v. State,
938 S.W.2d 363, 369 (Tenn. 1996); Butler v. State, 789 S.W.2d 898, 899 (Tenn. 1990). Thefailure
to proveeither deficiency or pregjudicejustifiesdenial of relief; therefore, the court need not address
the componentsin any particul ar order or even addressbothif oneisinsufficient. Goad, 938 S.\W.2d
at 370.

Thetest in Tennesseeto determine whether counsel provided effective assistanceiswhether
hisor her performance waswithin therange of competence demanded of attorneysin criminal cases.
Baxter, 523 S.W.2d at 936. The petitioner must overcome the presumption that counsel’ s conduct
fallswithin the wide range of acceptable professional assistance. Strickland, 466 U.S. at 689, 104
S. Ct. at 2065; State v. Honeycutt, 54 SW.3d 762, 769 (Tenn. 2001).

InHill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985), the Supreme Court
applied the two-part Strickland standard to ineffective assistance of counsel claims arising out of a
guilty plea. The Court inHill modified the prejudice requirement by requiring a petitioner to show
that there is areasonabl e probability that, but for counsel’'s errors, he would not have pleaded guilty
and would have insisted on going to trial. 474 U.S. at 59, 106 S. Ct. at 370; Hicks v. State, 983
S.W.2d 240, 246 (Tenn. Crim. App. 1998).

STANDARD OF REVIEW

Thetrial judge'sfindings of fact on post-conviction hearings are conclusive on appeal unless
the evidence preponderates otherwise. State v. Burns, 6 S.W.3d 453, 461 (Tenn. 1999). Thetrial
court’ sfindings of fact are afforded the weight of ajury verdict, and this court is bound by thetrial
court’ s findings unless the evidence in the record preponderates against those findings. Henley v.
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State, 960 SW.2d 572, 578 (Tenn. 1997). The burden of establishing that the evidence
preponderates otherwise is on petitioner. 1d. at 579. However, the trial court’s conclusions of law
are reviewed under a purely de novo standard with no presumption of correctness. Fieldsv. Stete,
40 S\W.3d 450, 458 (Tenn. 2001).

ANALYSIS

Weareunabletofind pregjudiceto petitioner relating to Count 1 actually charging aggravated
burglary rather than aggravated robbery. Petitioner contends his counsd erroneously advised him
he faced the possibility of 70 to 80 years if he went to trial. We first note that petitioner had
sufficient prior convictions to qualify him as a Range |1 offender. See Tenn. Code Ann. § 40-35-
106(a)(1). Aggravated robbery isaClassB felony, and aggravated burglary isaClassCfelony. See
Tenn. Code Ann. 88 39-13-402(b), -14-403(b). TheRangell punishment for aClassB felony is12
to 20 years, and 6 to 10 years for a Class C felony. See Tenn. Code Ann. § 40-35-112(b)(2), (3).
However, petitioner was aso indicted for two Class A felonies, especially aggravated kidnapping.
Thus, he faced up to 40 years for each count of especially aggravated kidnapping. See Tenn. Code
Ann. § 40-35-112(b)(1). Furthermore, petitioner faced a substantial possibility of consecutive
sentencing. See Tenn. Code Ann. 8 40-35-115. Accordingly, counsel properly advised petitioner
that hefaced areal possibility of at |east an 80-year sentenceif hewent totrial, regardless of whether
Count 1 charged aggravated robbery or aggravated burglary.

For these reasons, we agree with the post-conviction court that the discrepancy concerning
Count 1 of theindictment was not a controlling factor in the petitioner’ sdecision to plead. In short,
petitioner has not shown by clear and convincing evidence that he would not have pled guilty had
he realized Count 1 charged aggravated burglary and not aggravated robbery. SeeHill, 474 U.S. at
59, 106 S. Ct. at 370.

We similarly conclude petitioner was not prejudiced with regard to the Anthony issue. All
now concede Count 1 charged aggravated burglary, not aggravated robbery. Anthony does not
preclude multiple convictions for aggravated burglary and two counts of especially aggravated
kidnapping. See Statev. Zonge, 973 S.W.2d 250, 256 (Tenn. Crim. App. 1997) (holding Anthony
doesnot bar dual convictionsfor kidnapping and burglary). Petitioner contends his counsel advised
him he faced the possibility of 70 to 80 years, and this was erroneous under the Anthony rule.
Petitioner issimply wrong. Infact, petitioner faced the possibility of consecutive sentencing of 40
yearsfor each especially aggravated kidnapping and 10 years for aggravated burglary, atotal of 90
years.

For these reasons, petitioner was not prejudiced. He said he pled guilty fearing the
possibility of a 70 to 80-year sentence. Indeed he faced that possibility, and more. Anthony would
be noimpediment. Thus, petitioner has not shown hewould not have pled guilty had he understood
the ramifications of Anthony.



Finally, the post-conviction court found the guilty plea was knowingly and voluntarily
entered with afull understanding of thetermsof theagreement. The post-conviction courtimplicitly
rejected petitioner’s testimony that he was “pressured” into the plea. The evidence does not
preponderate against this finding.

Accordingly, we affirm the judgment of thetrial court.

JOE G. RILEY, JUDGE



