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OPINION
FACTUAL BACKGROUND

Theindictmentsin this case resulted from allegations made by A.G. (wewill usetheinitials
of the minor victim) against her cousin’s boyfriend, the Defendant. Specifically, A.G. alleged that
Defendant raped her three times during the summer of 1999: June 19", on or about June 29", and
July 3¢, A.G. was fourteen yearsold at that time.

A.G. tedtified at trial that she resided in Lewisburg with her mother, stepfather, and sister,
Sherry, while school was in session. During the summertime, A.G. and Sherry visited different
relatives, usually aunts, and stayed with them for approximately a month. In 1999, the girls spent
from June 8" to July 4" with their twenty-one-year-old cousin, Mercresha in Nashville. Six other
persons also shared the two-bedroom apartment that summer: A.G.’s aunt, Regina, who was also
Mercresha smother; Mercresha sboyfriend, Defendant; and Cameron, Tanesha, Savon, and Tony,
four other children who ranged in ages from approximately eight years to ten months old. The
youngest child, Tony, was the only child parented by Defendant and Mercresha. Mercresha,
Defendant, and Tony slept in one bedroom. A.G., Sherry, and Aunt Reginaslept in theliving room.
The remaining three children slept in the second bedroom.

A.G. testified that Mercreshawent out on the weekends, usually to clubswith her mother or
her friends. Defendant had only accompanied her one time that A.G. knew of. Usually, he would
stay at home with the children, and, when he did, he wasthe only adult present. It wason three such
occasions that Defendant “ had sex” with A.G.

According to A.G., the first time occurred on June 19, 1999. (She said that sherecalled the
date because it happened on a Saturday night, a week or two after she arrivedin Nashville)) A.G.
had fallen asleep on the couch. Shewaswearing along T-shirt and panties, with ablanket covering
her. Other children were aso sleeping in the living room at the time, including Defendant’s
daughter, Amanda, whowasvisiting for Father’ sDay. A.G. awokewhen Defendant begantouching
her chest area. A.G. told him to stop, but he did not. Instead, he “opened her legs’ and pulled off
her panties. Next, Defendant got on top of her. Her handswere pinned to her head by Defendant’s
hands. Hethen “stuck histhing in” but pulled it out after she said “stop” afew moretimes. A.G.
claimed that it felt as though something were “stabbing” her. When he finished, hewent upstairs.
Later, hereturned and asked her whether she plannedto tell Mercresha. A.G. replied affirmatively.
Defendant said, “1f youtell, you'll hurt the baby becauseyou’ Il break up meand Cresha.” A.G. then
agreed not to tell anyone “this time.” She testified that she wanted to inform someone of what
Defendant had done, but did not want the baby, Tony, to grow up without afather. The prosecutor
then asked whether A.G. wasa onewhenthisincident occurred. A.G. responded that shewasalone,
except for five-year-old Tanesha, who did not wake up. She claimed that all of the other children
had gone upstairs (contradicting earlier testimony).



A.G. testified that the second incident occurred on June 29" or 30", in the upstairs bedroom
generally used by thethree younger children (the* baby’ sroom”). Sherecalled thedate because she
had been to aconcert earlier that week. A.G. wassleepinginthebaby’ sroom, rather than theliving
room, on that particular evening because Sherry had requested the couch. Mercresha had gone to
aclub to pick up Regina, and the other children had fallen asleep watching television downstairs
Defendant entered while A.G. was sleeping, woke her up, and instructed her to get onto the floor
because*the bed wastoo loud.” Next, hedirected her to*open her legs.” A.G. told himto stop and
pushed hishand away, but Defendant did not comply. A.G. waswearing a T-shirt and pink panties.
Defendant removed her pantiesand “ stuck hispenisout again.” What Defendant wasdoing knocked
the wind out of her and hurt for a while this time because he “moved up and down” and “ stayed
longer.” Sheexplained tha he did not move muchthefirsttime. A.G. also testified that “wet stuff”
cameout of Defendant’ s penis, which ended up on her panties because Defendant wiped himself of f
with them when he was through. After Defendant left the room, A.G. went into the bathroom and
cleaned herself with awet rag. The pink panties lay in the dirty clothes basket where Defendant
threw them.

A.G. testified that the third incident occurred on July 3, 1999. Mercresha had gone out
earlier that evening and had not returned yet. The other children were slegping downstairs. A.G.
had just taken ashower and fallen asleepin the baby’ sroom. She waswearing anightgown and red
panties. Defendant came into the room and woke her up. He then commanded her to take her
panties off and get on the floor again. She took off her panties and sat back onto the bed. Next,
Defendant pulled out his penis and asked her to perform fellatio on him. When A.G. refused,
Defendant said, “Well, play with it,” and she declined. So Defendant told her to get onto the floor
and then “stuck histhing inside of [her] again.” He covered her mouth to keep her quet. She saw
“wet stuff” come out of his penisagain. Thistime, hewiped himself off with ashirt which had been
lying on the floor nearby. When Defendant finished, A.G. cleaned herself in the bathroom with a
wetrag. A.G. testified that shenever informed anyonethat the aboveincidents had occurred because
Defendant frightened her. She further stated that she did not want to have sex with Defendant or
consent to same.

OnJuly 4™, A.G. and her sister returned to L ewisburg to attend a cookout held by one of her
aunts. The entire family was invited, and Mercreshadrove everyone but Tony to the festivities.
A.G. learned that her thirteen-year-old cousin, Megan (Mercresha s sister), had told Defendant she
“loved” himin atelephone conversation earlier that day. A.G. warned Megan that she should be
careful about what she says to Defendant. A.G. told Megan that her warning was based on
“experiences’ she has had with him.  A.G. testified that Megan must have informed her mother,
Regina, of their conversation, because Reginacameto her later and asked what happened. A.G.told
her only that Defendant had touched her. When they arrived at A.G.’s home sometime after
midnight, A.G. told her mother the “whole story.” Her mother then reported the incidents to the
Nashville police.

A.G.further testified that the next day, July 5, 1999, sheand her mother returnedto Nashville
for amedical examination at Geneaal Hospital. A.G. had not showered since the third incident on
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July 3, 1999. Later, A.G. assisted her mother with the laundry chores. While they were separating
thedirty laundry she had brought back from Nashville, A.G. discovered the pink and red panties she
had worn during the second and third incident with Defendant. Her mother bagged them and later
gavethemtothepolice. A.G. identified thetwopairsof panties presented to her & trial asthe same
panties worn during the incidents and subsequently turned over to the authorities.

During cross-examination, A.G. testified that she and her sister had searched Mercresha's
apartment to collect their dirty clothing prior to departing Nashvilleand they discoveredtheir clothes
in numerous places. The laundry they brought home was not separated in any way, but mixed
together inabig plastic bag. When questioned about her warning to Megan, A.G. testified that she
cautioned her because she was afraid Defendant “ might try somethingon her.” A.G. aso reiterated
that she kept quiet about Defendant’ s conduct to keep the family together. A.G. grew up without
afather and did not want Tony to have the same experience. A.G. stated that it had occurred to her
that a person who did things similar to what Defendant did to her could conceivably go to jail; she
had |earned thisfrom television and the movies. However, shedidnot believethat itwould actually
happen to Defendant, until aman named Detective Manntold her so at the hospital. Instead, shehad
assumed that Defendant would receive awarning of some sort and that he and Mercresha would
probably break up. A.G. denied that she was angry with Defendant, prior to the three incidents
where he raped her.

A.G. tedtified that she recalled talking to Detective Mann while at the hospital on July 5,
1999. Her mother and stepfather were also present. She told Detective Mann that she had been
raped by Defendant and gave him the dates of the incidents, but she did not furnish him with any
details. On the Friday following her return home, A.G. gave a statement to Detective Carter in the
kitchen of her home. Sherecalled that he took notes and that atape recorder was running the entire
timethey spoke. When she was finished with her statement, Detective Carter played thecomplete
statement back to her and asked her questions about variousthings she said. Hedid not explain why
he had replayed the tape and did not state that he had concerns to her about anything she said.
Rather, he pointed out which partswere“important,” asking her whether shewas certainit happened
that way. Heinformed her that the tape would be used in court. Accordingto A.G., hedid not re-
record any partsof her statement. If something wasunclear, he made anotation on paper. Detective
Carter took with him the two pairs of pantiesthat she and her mother had discovered inthe laundry.

During redirect examination, the prosecutor asked A.G. whether her testimony in court that
day differed in any respect with the statement she gave Detective Carter in July 1999. A.G.
answered, “No, not really.” On recross-examination, Defendant’ s counsel questioned A.G. asto
what she meant by “not really.” She responded “I told him the same story | told you all. It'sthe
same.” Defendant’ s counsel then asked her, “ Could you havetold him something different?” A.G.
replied, “No. That’'swhat happened, the same thing | told you all.”

In June 1999, Detective Ron Carter worked inthe investigative division of Y outh Services
for the Metro Police Degpartment inNashville. Thisdivisioninvestigatesallegations concerning the
physical and sexual abuse of children, and he was theinvestigator in A.G.’s case. Acting in this
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capacity, Detective Carter first spokewith Ms. Hayes, A.G.’ smother, over thetelephone. Ms. Hayes
informed him that she possessed the two pairs of panties worn by A.G. during the sexual assault.
Heinstructed Ms. Hayesto place them into a paper bag until he had an opportunity to retrieve them.
After collecting the panties, he delivered them to the Tennessee Bureau of Investigation’ scrimelab
to be analyzed for presence of spermatozoa. At alater point in the investigation, Detective Carter
also delivered to the crime lab arape kit and samples of Defendant’ s blood.

During cross-examination, Detective Carter admitted that he interviewed A.G. and that he
tape recorded the interview session. However, he was uncertain of the tape’ slocation at that time.
The police were looking for it. Detective Carter also conceded that numerous other witnesses had
beeninterviewed in connection with this caseand thoseintervienswere al sotape recorded, but none
of those tapes were missing.

Suzanne Ross, a pediatric nurse practitioner, testified that she worked at the “Our Kids
Center” (“Center”) located at 1900 Hayes Street in Nashville. The Center’ sfunction isto conduct
medical evaluations of children when allegations of sexual abuse areinvolved. Ms. Rossexamined
A.G. on July 5, 1999 in the emergency room of General Hospital in Nashville. She testified that
child victims of sexual abuse are typically seen at the hospital, rather than the Center, when the
alleged sexual abuse had occurred within 72 hours. This is because forensic evidence may be
collected and prophylactic treatment for pregnancy and/or sexually transmitted diseases might be
required, al of which cannot be done at the Center. In A.G.’s case, Ms. Ross examined the genital
areaand collected a“rapekit.” Collecting arapekit requiresthat the examiner swab theinternal and
external areasof A.G.’ svaginawith aQ-tip. Theevidenceisthen analyzedby the TBI at alater date
to determinewhethe semen and spermor disease werepresent, although the successratefor finding
sperm typically plummets after eight to twenty-four hours has passed.

Ms. Ross testified that the visual examination of A.G.’s genital arearevealed two abraded
areas, which could also be described as “irritations of the skin.” (The examination was normal in
all other respects.) One abrasion was located at the junction of the labia and minora; the other was
near the posterior fourchette. Anatomically, these structures are classified as “external genitalia.”
A.G.’shymen was intact, yet penile penetration does not necessarily tear the hymen. When asked
whether penile penetration could have occurredin her case, Ms. Rossresponded that “ it could have.”
However, other things could also have caused the abrasions. The abrasionswere classified as* non-
specific,” which means that they could have resulted from intense scratching of the area, soap
residues, or perfume, rather than apenetrating injury. Thefindingsin thiscasewere more consistent
with“vulvacontact,” asopposed to“true vaginal penetration,” but this* doesnot mean that vaginal
penetration did not occur.” She testified that A.G. did not complain that she had previously
experienced any itching or discomfort.

During cross-examination, Ms. Rosstestified that theexamination of A.G.’ svaginarevealed
no tears, redness, bruising, or any other evidence of internal penetrating injury. She also testified
that, in fact, vaginal penetration can accur without any physical signs. According to Ms. Ross,
normal exams are more common than those which reveal a significant amount of tearing and
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bruising, and, even after forciblerape, no signs of physical injury may be present. A.G. reported to
Ms. Rossthat she had been raped three times and gave specific dates of the incidents. She also said
that she “felt something wet entering into her.”

Upon redirect examination, Ms. Ross testified that her findings were not inconsistent with
A.G.’s account of what happened between her and Defendant, namely, full penile penetration on
three different occasions. During recross-examination, Ms. Ross also testified that none of the
physical findings were indicative of penetration trauma.

Michael Alexander Turbeville, an analyst working in the serology DNA unit of the TBI's
crime lab, testified that he was asked to examine the evidence in A.G.’s case. In addition to a
vaginal swab and microscope slide, the sexual assault kit received by the crimelab contained apair
of pink pantiesand blood samplefromthevictim. Subsequent testing reveal ed no evidence of sperm
on either the swab or the microscope slide. By contrast, the pink pantiesyielded positive resultsfor
semen following a presumptive test. The crime lab then acquired a sample of Defendant’ s blood.
The presence of semen and sperm were confirmed, and theDNA inthe sperm werean “ exact match”
to that of Defendant. Other material collected from the panties, referred to as a “non-sperm
fraction,” matched thevictim’s. Thisindicated that the panties bel onged to or had been worn by her.
In addition, DNA from a third person was aso discovered, but it was a minute amount and
Turbeville was unable to determine whether it was male or female.

Patsy Hayes, A.G.’ smother, testified that shefirst learned of her daughter’ sexpeienceswith
Defendant from her sister, Regina, at approximately midnight on July 4, 1999. Reginatold her only
that Defendant had been fooling around with A.G. and that she did not know how far it had gone.
Consequently, Ms. Hayes questioned her daughter in an effort to discover whether what Reginahad
told her was true. They talked for a couple of hours. A.G. told her that Defendant made her have
sexua relations with him and that she tried to refuse him. She also claimed that Defendant
“threatened” her. Specifically, Defendant warned A.G. that if shetold anyone, hewould stop seeing
Tony and come to Lewisburg looking for her. Ms. Hayes testified that, initially, A.G. appeared
frightened, embarrassed, and humiliated and she did not want to talk at all.

AftertalkingwithA.G., thefirst thing Ms. Hayes did wasal ert the Rape CrisisCenter, which
instructed her to take A.G. to General Hospital. Shedid thisthe next day, July 5, 1999, and then she
called the police. The following day, July 6, 1999, Ms. Hayes discovered A.G.’s pink and red
pantieswhile doing laundry. They werein abag with al of the other clothing that A.G. and Sherry
had brought back from Nashville. After A.G. informed her that “them werethe panties she had on
when [Defendant] wiped hisself [sic] off,” she bagged them to give to the police. She eventually
turned them over to Officer Carter.

Perrione Wigfall testified that Defendant was the father of her daughter, Amanda, and that

Amanda did not visit Defendant on Father’s Day in June 1999. Ms. Wigfall testified tha, in fact,
Amandadid not visit her father on any holidays.
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Gregory Scott Payne, the Defendant, testified that A.G. was the cousin of his girlfriend,
Mercresha Greer, but they had stopped seeing each other. Defendant admitted that he stayed
overnight at Mercresha’ sapartment, usually Monday, Tuesday and Wednesday, during the summer
of 1999. He said that sometimes he would visit on Saturday also, but on these occasions he would
return home that night to prepare for church on Sunday. Defendant admitted having a sexual
relationshipwith Mercresha, but denied that he intentionally touched A.G.’ s breastsor “bottom” or
that he had sexual intercourse with her.

During cross-examination, Defendant testified that he was currently thirty yearsold and that
Mercresha s age was twenty-one. Defendant had a son named Tony, who would be two years old
in August 2000, and adaughter named A manda, who would be eleven yearsold in September 2000.
Heclaimed that Amanda’ smother wastwenty-four yearsold at that time. Defendant further testified
that he had lived with hismother for hisentirelife. He spent the night at Mercresha’ s apartment on
the weekends, as well as on Monday, Tuesday, and Wednesday. Defendant admitted that when
Mercreshawent out on the weekends in the summer of 1999, he would be |eft at home and alone
withthe six children. At night, A.G. and her sister, Sherry, slept on the couch together. Defendant
dept upstairs with Mercreshaand Tony.

ANALYSIS
I. Sufficiency of the Evidence

Defendant contends that the evidence is insufficient to support his conviction because the
victim did not testify that he committed any sexual offense on June 25, 1999, the date specified in
the indictment. The State acknowledges that a variance exists between the date of the offense as
alleged in the indictment and the proof of the criminal act preserted at trial. However, the State
argues that this varianceis not fatal, as long as the date alleged for the commission of the offense
preceded the date of the finding of the indictment. Further, unless “time is of the essence” in the
offense, the State contends that the indictment need not even state the date of the offense.

Count three of Defendant’ s indictment alleged, in relevant part, the following:
GREGORY SCOTT PAYNE

on the 25" day of June, 1999, in Davidson County, Tennessee and before the finding
of thisindictment, did intentionally, knowingly, or recklessly engage in unlawful
sexual penetration of [A.G.] (D.O.B. 7/26/84), and force or coercion was used to
accomplish the act, in violation of Tennessee Code Annotated § 39-13-503, and
against the peace and dignity of the State of Tennessee.

Thevictim, A.G., testified that the second incident of sexual misconduct occurred on June
29" or 30". This was the sole proof of the date of the offense as alleged in count three. The
indictment was filed on December 2, 1999.



Under the Sixth and Fourteenth Amendments to the United States Constitution and Article
I, Section 9 of the Tennessee Constitution, an accused is entitled to notice of the nature and cause
of the accusation. State v. Hill, 954 SW.2d 725, 727 (Tenn. 1997). An indictment must provide
a defendant with notice of the offense charged, provide the court with an adequate ground upon
which aproper judgment may be entered, and provide the defendant with protection aganst double
jeopardy. Statev. Lemacks, 996 SW.2d 166, 172 (Tenn. 1999); Hill, 954 SW.2d at 727; Statev.
Byrd, 820 SW.2d 739, 740-741 (Tenn. 1991); seea so Tenn. Code Ann. § 40-13-202 (1997). These
constitutional and statutory directives do not expressly require that the time of the commission of
the offense be stated in the indictment. In fact, “[t]he rule of law iswell-established in Tennessee
that the exact date, or even the year, of an offense need not be stated in anindictment . .. unlessthe
dateor timeis‘amaterial ingredient inthe offense.’” Byrd, 820 S.W.2d at 740; seea so Tenn. Code
Ann. 840-13-207 (1997) (the offense may be alleged to have been committed on any day beforethe
finding of the indictment, or generally before such time, unless thetime is amaterid ingredient in
the offense). When the indictment and proof substantially correspond, the variance is not to be
regarded asmaterial. Berger v. United States, 295 U.S. 78, 82-84, 55 S.Ct. 629, 631, 79 L.Ed. 1314
(1935).

Thus, avariance between thetime of the commission of the offense alleged in theindictment
and the time established by the proof at trial israrely fatal. State v. Ealey, 959 S.W.2d 605, 608
(Tenn. Crim. App. 1997) (“[T]he State is not required to strictly show that the offenses occurred on
or during the dates alleged in the [indictment] unless the dates are essential to proving the offense
or imposing adefense.”); Statev. West, 737 S.W.2d 790, 792-793 (Tem. Crim. App. 1987) (unless
the time of the commission of the offense is an essential element of the offense or time will bar the
commencement of the prosecution, “the time of the commission of the offense averred in the
indictment isnot material and proof isnot confined to thetime charged”); Statev. Fears, 659 SW.2d
370, 374 (Tenn. Crim. App. 1983). The United States Supreme Court has held that reversible error
exists only when the variance between the indictment and the proof is such that it affects a
defendant’ ssubstantial rights. See Berger, 295 U.S. at 79-82, 55 S.Ct. at 629-630 (avarianceisnot
fatal if (1) thedefendant issufficiently informed of the chargesagainst him so that he canadequately
prepare for trial and, (2) the defendant is protected against a subsequent prosecution for the same
offense based on double jeopardy grounds).

In Statev. Moss, 662 S.W.2d 590 (Tenn. 1984), our supreme court announced thefollowing
similar standard for eval uating variances between an indictment and the evidence presentedat trial :

Unlesssubstantial rights of the defendant are affected by avariance, he has suffered
no harm, and a variance does not prejudice the defendant’ s substantial rights (1) if
the indictment sufficiently informs the defendant of the charges against him so that
he may prepare his defense and not be misled or surprised at trial, and (2) if the
varianceisnot suchthat it will present adanger that the defendant may be prosecuted
a second time for the same offense; all other variances must be considered to be
harmless error.

1d. at 592; see also State v. Bush, 942 S\W.2d 489, 519-20 (Tenn. 1997).
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Applying the above principlesto theinstant case, wefind that the date of the offense was not
a material ingredient. See Byrd, 820 SW.2d at 740. The proof at trial showed that Defendant
committed the offense at issue on June 29" or 30™; the date alleged in the indictment only differed
by four or five days. Thus, the indictment and proof substantially correspond. Berger, 295 U.S. at
82-84, 55 S.Ct. at 631. Moreover, the date was not an essential element of the offense, was not
necessary to imposing adefense, and did not act as atime bar to prosecution. Because the date was
clearly not a material ingredient, the offense may be alleged to have been committed on any day
before the finding of the indictment, which was filed on December 2, 1999. Tenn. Code Ann. §
40-13-207 (1997).

Weal so concludethat Defendant wassufficiently informed of the chargesagainst him so that
he could adequately preparefor trial. Moreover, the variance did notleave him unprotected against
asubsequent prosecution for the same offense. SeeBerger, 295 U.S. at 79-82, 55 S.Ct. at 629-630;
Moss, 662 SW.2d at 592. Thus, Defendant’ s substantial rights were not affected and reversble
error did not occur.

We now turn to the issue whether the evidence was sufficient to support Defendant’s
conviction for sexual battery.

When evidentiary sufficiency isquestioned on appeal, the standard of review iswhether, after
considering all the evidence in the light most favorable to the State, any rational trier of fact could
have found all the essential elements of the offense beyond a reasonable doubt. See Jackson v.
Virginig, 443 U.S. 307, 318-319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560 (1979); State v. Hall, 8
S.W.3d 593, 599 (Tenn. 1999); Tenn. R. App. P. 13(e). In determining the sufficiency of the
evidence, we will not reweigh the evidence or substitute our own inferences for those drawn by the
trier of fact. See State v. Sheffield, 676 S.\W.2d 542, 547 (Tenn. 1984); State v. Cabbage, 571
SW.2d 832, 835 (Tenn. 1978). Instead, on gopeal the State is entitled to the strongest legitimate
view of the evidence and to all reasonable and legitimate inferences that may be drawn therefrom.
Hall, 8S.W.3d at 599. A guilty verdict by ajury, approved by thetrial court, accreditsthetestimony
of the witnesses for the State and resolves all conflicts in favor of the prosecution’s theory,
effectively removing the presumption of innocence and replacing it with apresumptionof guilt. See
State v. Bland, 958 SW.2d 651, 659 (Tenn. 1997). Questions concerning the credibility of
witnesses, the weight and value of evidence, and factual issues raised by the evidence are matters
to be resolved by the trier of fact, not this Court. 1d. The defendant bears the burden of
demonstrating that the evidence is insufficient to support his or her conviction. Statev. Pike, 978
S.W.2d 904, 914 (Tenn. 1998); State v. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982).

“Sexual battery” isunlawful sexual contact with avictim by the defendant or the defendant
by avictim accompanied by one of four enumerated circumstances. See Tenn. Code Ann. 8 39-13-
505 (1997). Inthis case, the jury was instructed that the evidence must show that Defendant used
force or coercion to accomplish the act, see id. § 39-13-505(1), and that Defendant acted
intentionally, knowingly, or recklessly. Seeid. 8 39-11-301(c). “Sexual contact’ is defined as
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the intentional touching of the victim’'s, the defendant’s, or any other person’s
intimateparts, or theintentional touching of the clothing coveringtheimmediatearea
of the victim’'s, the defendant’s, or any other person’s intimate parts, if that
intentional touching can be reasonably construed as being for the purpose of sexual
arousal or gratification.

1d. 8 39-13-501(6). “Intimate partsincludes the primary genital area, groin, inner thigh, buttock or
breast of ahuman being.” Id. § 39-13-501(1).

The evidence against Defendant consisted primarily of the victim’s tesimony and the
presence of Defendant’ sDNA onthecrotch of thevictim’ spanties. Specifically, thevictimtestified
that Defendant came into the room she was sleeping in, removed her panties, spread her legs, and
engaged in sexual intercourse with her. He then used the victim'’ s panties to wipe up his gjacul ate
and placed them into the laundry hamper. The DNA recovered from the pink panties exactly
matched that of Defendant. After consideringthisevidencein thelight most favorableto the State,
we conclude that it was sufficient so that any rational trier of fact could have found that Defendant
had unlawful sexual contact with the vidim, that he used force to accomplish the unlawful act, and
that the elements were proved beyond a reasonable doubt. Defendant contends that his conviction
was based primarily on the victim's testimony and that her testimony was not credible.
Determinations concerning credibility are mattersentrusted solely to thejury, however, and thejury
inthis case apparently resolved any conflictsin favor of thevictim. This Court will not reweigh the
evidence or substitute our own inferences for those drawn by the trier of fact. Defendant is not
entitled to relief on thisissue.

[l1. Denial of Defendant’s M otion

Defendant contends that the trial court erred by denying his motion to strike the victim’s
testimony or, in the alternative, declare amistrial. Defendant’s motion was based on the fact that
the police were unable to locate the tape recording of their interview with the victim when
Defendant’s counsel requested it for purposes of impeaching the vidim’s testimony at trial.
Defendant argues that the failure of the police to produce this evidence violated Rule 26.2 of
Tennessee’ s Rules of Criminal Procedure and rendered histrial fundamentally unfair. Defendant
asserts that the appropriate remedy in his case was to strike the victim’s testimony or declare a
mistrial, and the trial court erred by refusing to do either. We disagree.

According to the record, this specific issue was initially presented to the trial court during
ajury-out recesson thefirst day of trial. The State had just concluded its direct examination of the
victim. Defendant then moved to strikethe victim’ stestimony based on a“ Jencksviolation” by the
State. Defendant had just learned that the tape of thevictim’ s prior statement to the police could not
be located and asserted that a proper cross-examination of the victim would be impossible without
the ability to impeach her testimony.
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In response, the prosecutor acknowledged that the report prepared by the investigator of the
case, Detective Ron Carter, contained the sentence: “[A.G.] said she was assaulted on three dates
(seetapedinterview).” Theprosecutor claimed that the Y outh ServicesDivisioninformed hisoffice
that all of the tapes had been sent and that Detective Carter was uncertain whether a tape of the
victim’ sstatement even existed. Accordingto the prosecutor, everything“memorialized inwriting”
concerning the victim’s statement had been given to Defendant.

The court questioned the victim at this point, and she confirmed that her statement had been
tape recorded. The trial court concluded that Defendant was entitled to a jury-out hearing to
determine what had happened to the tape but, until that happened, the court intended to go forward
with Defendant’ s cross-examination of the victim. (Detective Carter was not available to testify at
that time.) The trial court denied Defendant’ s request that he be allowed to postpone the cross-
examination of the victim until after the court had a chance to rule on thisissue.

At the conclusion of the victim’s testimony, the trial court conducted ajury-out hearing to
discover what circumstances led to the disappearance of the tape. During the hearing, Detective
Carter acknowledged that he was assigned to A.G.’s case and that heinterviewed her during his
investigation. Herecalled recording A.G.’ sstatement on tape, but he wasuncertain whether hetook
notes. Carter claimed that he was unaware the tape was missing until that day and he was unaware
of the tape's then-present whereabouts, but he could testify as to his standard procedures for
handling similar evidence. To this end, Carter explained that, after concluding the taping of a
witness’ statement, he would give thetape to his secretary or leaveit on her desk. Shewould then
record or log the tape into evidence and placeit into alocked facility. Regarding the tapein issue,
Carter did not recall whether he gave it to the secretary personally or left it on her desk. He was
certain that it was named and |abeled with the complaint number, however, because he always did
that. Carter testified that tape recordings normally stay in storage unless someone requeststhem,
at which point acopy ismade. Withregardto thetape of A.G.’ sstatement, the record does not show
that the tape was ever logged in. Carter testified that he asked the person responsible for keeping
them to search for thetape. Thedistrict attorney had also requested asearch. Therecordsreflected
that no one had requested the tape, so its disappearance wasthusfar amystery. Carter testified that
the tape may have been misfiled, as happened onetimein 1999. The police department waslooking
into that possibility.

Theprosecutor asked Carter if herecalled whether thevictim, A.G., hadrecanted at any point
during her statement. Carter replied, “ To the best of my knowledge, no, sir, she did not.” Carter
recalled that they discussed her allegations against Defendant and that her account was consistent
with the other information he had received. Carter denied that he concealed or destroyed the tape.

At the conclusion of the hearing, Defendant renewed his motion to strike the victim’'s
testimony from the record. Thetrial court denied the motion.
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Defendant contends that the State's failure to produce the tape of the victim’s statement
violated Rule 26.2 of Tennessee's Rules of Crimina Procedure. Rule 26.2(a) provides the
following:

After awitness other than the defendant hastestified on direct examination, thetrial
court, on motion of a party who did not call the witness, shall order the attorney for
the state or the defendant and the defendant's attorney, as the case may be, to
produce, for the examination and use of the moving party, any statement of the
witness that is in their possession and that relates to the subject matter concerning
which the witness has testified.

Section (e) of the same rule concerns sanctionsfor failure to produce the witness' statement
requested pursuant to part (a):

If the other party dects not to comply with an order to deliver a statement to the
moving party, the court shall order that the testimony of the witness be stricken from
the record and that the trial proceed, or, if it is the attomey for the statewho elects
not to comply, shall declare amistrial if required by the interest of justice.

Tenn. R. Crim. P. 26.2(e). Thelanguage of subsection (€) provides sanctions when the other party
electsnot to comply with an order to deliver astatement to the moving party. We do not believe that
the State“ elected” not to comply here. According to thetestimony of Detective Carter, thetapewas
most likely misplaced. Thereisno proof that it wasintentionally misplaced. Wealso do not believe
that amistrial was warranted. Instead, our analysis of thisissue is guided by the decision of our
supreme court in State v. Ferguson, 2 SW.3d 912 (Tenn. 1999).

The question presented to the supreme court in State v. Ferguson was. What consequences
should flow from the State' s loss or destruction of evidence alleged to have been exculpatory. Id.
at 915. Significantly, Ferguson also concerned evidence, the true nature of which (excul patory,
inculpatory, or neutral) could never be determined. Our supreme court began by rejecting an
analysisbased primarily on proof of the State’ s bad faith, used by the United States Supreme Court
in Arizonav. Youngblood, 488 U.S. 51, 109 S.Ct. 333, 102 L.Ed.2d 281 (1988), and embraced by
many other states. Ferguson, 2S.W.3d 916. Rather, the court was persuaded that due processclaims
arising out of lost or destroyed evidence must be evaluated by balancing various factors, similar to
the analysis adopted by the Delaware Supreme Court in Hammond v. State, 569 A.2d 81, 87 (Dd.
1989). Id. at 916-17 (after having determined that the state had breached a duty to preserve
evidence, the Delaware Supreme Court focused on threefactors: (1) the degreeof negligence or bad
faith involved; (2) the importance of the missing evidence, considering the probative value and
reliability of secondary or substitute evidence that remains available; and (3) the sufficiency of the
other evidence used & trial to sustain theconviction). Our supreme court deemed the preservation
of adefendant’ sfundamental right to afair trial of paramount importanceand adopted for Tennessee
abalancing approach similar to the one set forth in Hammond. 1d. at 917.
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Under Ferguson, when the loss or destruction of evidence occurs, the first step is to
determine whether the State had a duty to preserve the evidence in question. Observing that the
boundaries of such a duty may be difficult to define, the Ferguson court quoted from Californiav.
Trombetta, 467 U.S. 479, 488-89, 104 S.Ct. 2528, 2533-34, 81 L.Ed.2d 413 (1984), in which the
United States Supreme Court held:

Whatever duty the Constitution imposes on the Statesto preserve evidence that duty
must be limited to evidence that might be expected to play a significant rolein the
suspect’ sdefense. To mee thisstandard of constitutional materiality, evidencemust
both possess an exculpatory value that was apparent before the evidence was
destroyed, and be of such a nature that the defendant would be unable to obtain
comparabl e evidence by other reasonably available means.

Oncethe proof demonstrates the existence of aduty and the state’ sfailurein that regard, the
court must make adecision regarding the consequences of the breach. Specifically, thecourt should
examine (1) the degree of negligence involved; (2) the significance of the missing evidence, taken
in light of the probative value and reliability of secondary or substitute evidence that remains
available; and (3) the sufficiency of the other evidence used at trial to support the conviction.
Ferguson, 2 SW.3d 917. If, after considering the above factors, thetrial court concludesthat atrial
without the missing evidence would not be fundamentally fair, the trial court may dismiss the
chargesor craft appropriate instructionsfor thejury. Id. (The court did not state that these options
should be considered the sole remedies or be exclusive of any other.)

Turning to the case before this Court, we find that the State had a duty to preserve the tape
recording of Detective Carter’s interview with the victim. Although the excul patory nature of the
evidence has considerable significance in an evaluation of the State’s duty, see id., and the
exculpatory natureis, inthis case, questionable, it neverthel ess could be considered materia to the
preparation of Defendant’s defense, at the very least. In other words, it may have had some value
in impeaching the aredibility of the victim.

Accordingly, we must now determine what consequences should flow from the breach. The
first factor considersthe degree of negligenceinvolved. Wefirst notethatthe proof failsto indicate
any bad faith on the pat of the State The only question then is what degree of negligence was
involved in the loss of the tape. We conclude the proof supports afinding of simple negligence, as
compared to gross negligence. Detective Carter testified that he did what he has always done, and
the record does not indicate that the police department’ s evidence gorage facility has had any other
problemswith missing or lost evidence in the past, with the exception of one misfiled tape in 1999.
Therefore, wefind that the conduct of law enforcement in thismatter constituted simple negligence.

The second factor addressesthe significance of themissing evidence, inlight of the probative
valueand reliability of secondary or substitute evidencethat remainsavailable. Defendant contends
that the tape recordng was critically important and necessary to impeach the victim’s credibility.
Thiscontention isunsupported by any evidencein therecord, however. When the prosecutor asked
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DetectiveCarter whether thevictim, A.G., recanted during her statement, Carter replied, “ To the best
of my knowledge, no, sir, shedid not.” Carter also stated that her account was consistent with the
other information he had received. A.G. recalled that Detective Carter took notes during her
interview and that a tape recorder was running the entire time they spoke. Detective Carter then
played the compl ete statement back to her and asked her questions about variousthings she saidand
whether she was certainit happened that way. Accordingto A.G., hedid not re-record any parts of
her statement and, if something was unclear, he made anotation on paper. Detective Carter’ s notes
were later given to Defendant. When A.G. was asked whether her testimony in court that day
differed in any respect with the statement she gave Detective Carter, sheanswered, “No, not really.”
Defendant’ s counsel then questioned A.G. asto what she meant by “not really,” and she affirmed
that her story had not changed. Based on this proof, we are unpersuaded that the tape had significant
probative value, i.e., that it would have been of considerable assistance in discrediting the victim’s
account of the events. Moreover, it appearsthat some secondary evidencewasavailable. The State
claimed that Defendant was given the notes taken by Detective Mann whenA.G. spoke withhim at
the hospital on July 5, the notestaken by Detective Carter during hisinterview on July 15th, and the
information collected during an interview conducted at the Our Kids Center (date not specified).

The third factor, sufficiency of the ather evidence used at trial, also fails to support
Defendant’s argument on thisissue. Even if the victim's credibility was attacked by inconsistent
prior statements, therewas evidence of Defendant’ ssperm and DNA onthevictim’ spanties, despite
the fact that Defendant denied having any sexual relations with the victim.

Asaremedy in this situation, thetrial court chose to give the jury the following instruction
concerning the missing tape: “If you find that the State has lost the tape recorder whose contents
might or might not have been helpful to the defense, they you may consider this lost tape in
assessing the strength of the State’s proof.” Although there is a more detailed instruction set forth
in Ferguson, seeid. at 917 n.11, theinstruction giveninthiscasewassufficientinthat it told thejury
to consider that the State misplaced the tape and that it may have been helpful to Defendant’ s case.
In his brief, Defendant asserts that the instruction was inadequate for failing to apprise the jury of
thetape' s contents, i.e., that the tape contained the victim'’ sinterview with the police. Wedisagree.
The jury was made aware of the tape's content during the testimonies of both the victim and
Detective Carter.

In sum, we believe that Defendant’ s defense was not hindered to any significant degree by
the missing tape. We further conclude that he recaved a fundamentdly fair trial and that the trial
court’s decision to give aninstruction to the jury on this matter, in lieu of granting a mistrial or
striking the victim’ stestimony, was not reversible error. Defendant is not entitled torelief on this
issue.

[11. Sentencing

Defendant contends that the trial court erred by imposing the maximum sentence length
allowed for his conviction and by denying Defendant full probation or any other form of alternative
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sentencing. With regard to the term of his sentence, Defendant argues that (1) one of the
enhancement factors applied by the trial court was not proven by a preponderance of the evidence,
asrequired by Statev. Winfield, 23 S.\W.3d 279 (Tenn. 1998), (2) asecond enhancement factor was
applied in error, and (3) the trial court failed to give appropriate weight to the mitigating factors
applicablein hiscase. Regarding the manner of service of his sentence, Defendant asserts that (1)
the trial court failed to properly address his potential for rehabilitation o treatment in the
community, and (2) thetrial court failed to makethefindingsof fact which are necessary, asamatter
of law, prior to ordering a sentence of confinement. We disagree.

At Defendant’ s sentencing hearing on August 31, 2000, Defendant testified that he never
touched thevictim, A.G., and, therefore, he was unableto accept the verdict in thiscase. Defendant
claimed to be a* hard-working man” who wanted to care for hisfamily and, especially, his mother.
Defendant’ s mother was ill and unéable to properly care for herself alone. At that time, Defendant
lived with hismother and stated that, if granted probation, he would continue to do so. Hewasalso
employed and gave the mgjority of his spendable incometo his mother and hischild, Amanda, in
the form of child support. Defendant stated that his criminal history included only a misdemeanor
conviction for gambling and a charge of trespassing.

During cross-examination, Defendant testified that his daughter, Amanda, was eleven years
old and that the mother of his child, Perrione Wigfall, was approximately twenty-three years old.
When questioned further, Defendant claimed that Ms. Wigfall was close to hisown age, thirty-one.
The State pointed out that, mathematically, there is a difference of eight yeas in their ages.
Defendant conceded this, but claimed that Ms. Wigfall was not twelve years old when they dated.

Mary Payne, Defendant’ smother, testified that Defendant lived with her and that he assisted
her financially. She stated that shewas sixty-seven yearsold and she needed Defendant to live with
her because she was ill. Ms. Payne further testified that if Defendant was granted probation, she
would take full responsibility for him.

At the conclusion of proof at the sentencing hearing, the trid court found that two
enhancement factorsappliedin Defendant’ scase: “[t]he defendant hasaprevioushistory of criminal
convictions or criminal behavior in addition to those necessary to establish the appropriate range,”
Tenn. Code Ann. 8 40-35-114(1), and “[4 victim of the offense was particularly vulnerable because
of age or physical or mental disability . ...” Tenn. Code Ann. § 40-35-114(4) (1997). With regard
to the first enhancement factor, the trial court stated that it accredited the testimony of the victim,
A.G.,“inall respects.” Accordingly, it found by apreponderance of theevidencethat Defendant had
raped her. Concerning the second enhancement factor, the trial court noted only that the victim’s
age at the time of the crime (fourteen) made this factor applicable. Thetrial court also stated that
it gavethe greatest weight to the enhancement factor involving Defendant’ s prior criminal behavior.

The trial court observed that Defendant submitted numerous mitigating factors; a total of
fifteen according to the presentence report. However, the record revedls that the trial court only
commented on the mitigating factor applicable when the defendant’ s conduct “neither caused nor
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threatened serious bodily injury.” Tenn. Code Ann. 8 40-35-113(1) (1997). Specifically, thetria
court refused to mitigate Defendant’ s sentence based on alack of physical injury to the victim but
stated that, even if this factor did goply, the small consderation it deserved would be substantially
outweighed by the enhancement factors.

Next, the trial court acknowledged that Defendant was presumed to be a candidate for
alternative sentencing, but found that the proof of Defendant’s criminal behavior overcame the
presumption. Accordingly, thetria court sentenced Defendant asastandard Rangel offender totwo
yearsin confinement.

Appellate review of sentencing is de novo on the record with a presumption that the trial
court’s determinations are correct. Tenn. Code Ann. 88 40-35-401(d), 402(d) (1997). If thetrial
court followed the statutory sentencing procedure, made findings of fact that are adequately
supported in the record, and gave due consideration and proper weight to the factors and principles
relevant to sentencing under the 1989 Sentencing Act, we may not disturb the sentence even if a
different result were preferred. State v. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991).

However, “the presumption of correctness which accompanies the trid court’s action is
conditioned upon the affirmative showing in the record that thetrial court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991). Therefore, meaningful appellate review requires that the trial court place on the record its
reasonsfor arriving at thefinal sentencing decision, identify the mitigating and enhancement factors
found, state the specific facts supporting each enhancement factor applied, and articul ate how the
mitigating and enhancement factorswere eval uated and balanced in determiningthesentence. State
V. Poole, 945 SW.2d 93, 96 (Tenn. 1997); see Tenn. Code Ann. 8 40-35-210(f) (1997). Theburden
is on the appealing party to show that the sentencing isimproper. Tenn. Code Ann. § 40-35-401
(1997), Sentencing Commission Comments.

In conducting a de novo review, we must consider (1) the evidence, if any, received at the
trial and sentencing hearing, (2) the presentence report, (3) the principles of sentencing and
arguments as to sentencing dternatives, (4) the nature and characteristics of the criminal conduct,
(5) any mitigating or statutory enhancement factors, (6) any statement that the defendant made on
hisown behalf, and (7) the potential for rehabilitation or treatment. 1d. 8840-35-102, 103, 210; see
Ashby, 823 SW.2d at 168; State v. Moss, 727 S.W.2d 229 (Tenn. 1986).

The sentence to be imposed by the trial court for a Class E felony is presumptively the
minimum sentence in the range when no enhancement or mitigating factors are present. See Tenn.
Code Ann. 840-35-210(c) (1997). Procedurally, thetrial court isto increasethe sentence withinthe
range based upon the existence of enhancement factors and then reduce thesentence as appropriate
for any mitigating factors. 1d. § 40-35-210(d), (€). The weight to be afforded an existing factor is
left to the trial court’s discretion so long as it complies with the purposes and principles of the
Sentencing Act, anditsfindingsareadequately supported by therecord. 1d. §40-35-210, Sentencing
Commission Comments; Moss, 727 S.W.2d at 237; see Ashby, 823 SW.2d at 1609.
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A. Sentence Length

Defendant arguesthat his sentenceisexcessive because (1) the enhancement factor based on
his criminal behavior was not proven by a preponderance of the evidence, as required by State v.
Winfield, 23 S.W.3d 279 (Tenn. 1998), (2) the enhancement factor based on the victim’'s age was
applied in error, and (3) the trial court faled to give appropriate weight to the fifteen mitigating
factors submitted in his case.

First, we observethat Defendant’ sreliance onWinfieldto refutethetrial court’ sapplication
of the first enhancement factor is misplaced. In Winfield, our supreme court stated that “a
sentencing court may apply an enhancement factor based on facts underlying an offense for which
the defendant has been acquitted so long asthefactsare established in therecord by apreponderance
of the evidence.” 1d. at 281; see also State v. Carico, 968 S.W.2d 280, 288 (Tenn. 1998) (the
admission of evidence of sexual acts-other than the acts for which the defendant was convicted— at
the sentencing hearing did not viol ate the appel lantsright to due process). Here, thetrial court stated
that it accredited the testimony of the victim. The trial court then used this proof to find by a
preponderance of the evidencethat Defendant had raped her. The victim’s testimony constitutes
adequate support for the trial court’sfinding. Thus, we find no error in the court’ s application of
enhancement factor (1). Further, since we find that the trial court generally complied with the
purposes and principles of the Sentencing Act and its findings regarding this factor are adeguately
supported by therecord, the great weight attributed to thisfactor iswithin thetrial court’ sdiscretion,
and we find no abuse.

We have come to an inapposite conclusion concerning the second enhancement factor,
however, which is applicable when “avictim of the offense was particul arly vul nerabl e because of
age or physical or mental disability. . ..” Tenn. Code Ann. § 40-35-114(4) (1997). In State v.
Adams, 864 S\W.2d 31 (Tenn. 1993), our supreme court provided a framework for application of
thisfactor, stating that enhancement of a sentence based on vulnerability “relatesmoreto the natural
physical and mental limitations of the victim than merely to thevictim'sage....” Id. at 35. The
factor can be used when “the circumstances show that the victim, because of his age or physical or
mental condition wasin fact ‘ particularly vulnerable,” i.e., incapable of resisting, summoning help,
or testifying against the perpetrator.” 1d. Inasubsequent opinion, the supreme court further stated
that “[a]lthough it is nat difficult to imagine cases in which the victim’s age, whether very young
or very old, may seem to equate with vulnerability, we chose in Adams not to presume such a
conclusion in any case.” State v. Poole, 945 SW.2d 93, 96 (Tenn. 1997). The emphasisis on
vulnerability, and the “ State bears the burden of proving the victim’s limitations render[ed] him or
her particularly vulnerable.” Id. (quoting Adams, 864 SW.2d at 35).

In determining whether the State has met itsburden, thetrial court should consider “whether
evidenceintherecord withregardto thevictim’ sageor physical and mental attributesdemonstrated
an inability to resist the crime, summon help, or testify at a later date.” 1d. (citations omitted).
Although the evidence need not beextensive, and additional weight may be given thisfactor in cases
whereavictim is extremely young or old, the Stateis required to prove the factor is applicable and
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“there must be evidence in the record in addition to the victim sage.” 1d. at 97 (emphasis added).
The court must consider all of the facts and circumstances of the offensein determiningwhether the
particular vulnerability factor is appropriate. Id.

Here, the trial court made no findings of fact beyond its mere recitation that “ enhancement
factor number four is present in this case, the age of the victim.” Moreover, the State offered no
proof of vulnerability due to age, and this was not a case where the victim was extremely young or
extremely old, which might reguire exceptiond consideration. In sum, thisfactor doesnot apply in
this case.

Withregardtothefifteen mitigating factors submitted by Defendant, wefind noneapplicable
under the circumstances presented here. Regarding thefirst factor, alleging that Defendant’ sconduct
neither caused nor threatened serious bodily injury, we cannot concludethat thetrial court erred by
refusing to mitigate Defendant’ s sentence on this basis. If the testimony of the victimis credible,
asthetrial court expressly found, we are simply unpersuaded that the threat of seriousbodily injury
did not exist.

Theremaining fourteen mitigating factors, all submitted under “[a] ny other factor consistent
withthe purposesof thischapter,” Tenn. Code Ann. 8 40-35-113(13), arealso inapplicable. A small
number of the factors concern characteristicsof Defendant’ slife, e.g., that heisemployed, afather,
and hasfriends, et cetera. We consider thistype of societal behavior to be standard, and moreor less
expected of the average citizen. As such, it does not warrant mitigation under the circumstances
presented here. See Statev. Kedl, 882 S.\W.2d 410, 423 (Tenn. Crim. App. 1994) (the fact that the
defendant had afairly stable employment history and was alifelong resident of his community did
not entitle him to areduction in his sentence). A significant number of the remaining mitigating
factorsaremerely theantithesisof our statutory enhancement factorsand sentencing considerations,
e.g., No weapons were used, exceptional cruelty not found, the risk to human life was not high, the
offensewas not committed while defendant was on some form of release status, et cetera. Assuch,
wefind that thetrial court did not err in not applying them. They also do not present circumstances
proper for mitigation here.

In sum, we find that the length of Defendant’s sentence was proper based solely on
enhancement fector (1), which we previously agreed was deserving of great weight. Defendant is
not entitled to relief on thisissue.

B. Alternative Sentencing

Defendant al so contendsthat thetrial court erred by denying him probation or any other form
of alternative sentencing. We disagree.

A defendant is presumed to be a favorable candidate for alternative sentencing if, under
Tennessee Code Annotated section 40-35-102(6) (1997), the defendant is an especially mitigated
or standard offender of a Class C, D, or E felony and does not meet the criteria of section
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40-35-102(5). This presumption of aternative sentencing may be rebutted by “evidence to the
contrary,” and guidance as to what constitutes such evidence may be found in Tennessee Code
Annotated section 40-35-103. Under this section, a court may consider whether confinement is
necessary to protect society by restraining a defendant who has along history of aiminal conduct;
whether it is necessary to avoid depreciating the seriousness of the offense or provide an effective
deterrence to others likely to commit similar offenses; and whether measures less restrictive than
confinement have frequently or recently been applied unsuccessfully to the defendant. Tenn. Code
Ann. 8§ 40-35-103(1) (A)-(C) (1997).

Prior to imposing a sentence of confinement, the trial court acknowledged that Defendant
was eligible for aternative sentencing. The trial court’s finding was correct. Defendant was
convicted of aClass E felony and did not meet the criteria of section 40-35-102(5). Thetria court
then found that the presumption in favor of aternative sentencing was overcome by evidence of
Defendant’s “criminal behavior as to thisvictim....” Thetria court did not make any further
findings, and did not utilize the sentencing considerations s& forth in Tennessee Code Annotated
section 40-35-103. Thetria court’s findings, however brief, are nevertheless adequate under the
circumstancesin this case.

Aspreviously noted, thetrial court found that Defendant had a history of criminal behavior,
even though it did not result in a conviction, and that it was proved by a preponderance of the
evidence. Wehaveconcluded that thisfinding was supported by therecordand applicablelan. This
prior criminal behavior is also an appropriate consideration in determining a defendant’ s specific
sentence and the appropriate combination of sentencing alternatives. See Tenn. Code Ann. § 40-35-
210(b)(5) (1997); Statev. Ring, 56 S.W.3d 577, 582-83 (Tenn. Crim. App. 2001) (thetrial court’s
failure to consider enhancing and mitigating factors in fashioning the appropriate combination of
sentencing alternativesis“misplaced”). Wefurther notethat Defendant’ sdenial of any wrongdoing
during the sentencing hearing demonstrated adisturbing failureto takeresponsibility for hiscriminal
conduct. Lack of candor and credibility are indications of a defendant’s low potential for
rehabilitation, Statev. Nunley, 22 SW.3d 282, 289 (Tenn. Crim. App. 1999), which isalso afactor
to be considered in determining whether aternative sentencing is appropriate. Tenn. Code Ann. §
40-35-103(5) (1997); State v. Zeolia 928 S.W.2d 457, 461 (Tenn. Crim. App. 1996).

In summation, we do not deny that there are some factorswhich weigh in Defendant’ sfavor
for aternative sentencing. However, after considering the circumstances of the offense, including
the poor potential for rehabilitation exhibited by Defendant’ s repeated denials of any wrongdoing
and his history of criminal behavior, we conclude that there is sufficient “evidence to the contrary”
in the record to rebut Defendant’'s presumption of entitlement to an alternative sentence.
Consequently, we find the trial court did not err in denying alternative sentencing in this case.
Defendant is not entitled to relief on thisissue.

CONCLUSION

For the foregoing reasons, we AFFIRM the judgment of thetrial court.

THOMAST. WOODALL, JUDGE
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