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OPINION

Factual Background

Thefollowing factswerestipulated at the A ppellant’ sguilty pleahearing, resulting in histwo
second degree murder convictions:

1The A ppellant was indicted on two counts of first degree murder.



During the early morning hours[of] Saturday, May 22, 1999, [the co-defendant] and
[the Appellant] went to Lavergne, Tennessee, to a gun store located there and
purchased three handguns. They wereall three handguns. The suspects had planned
to purchase the weaponsto kill [the co-defendant’ s] estranged wife, SonyaMessick,
and [the Appellant’s] girlfriend, Tara Dickerson, at their respective residences.

After purchasing these guns, [the co-defendant] and [the Appellant] went to the
residence of Sonya Messick located in Creekstone Apartments here in Davidson
County. They both kicked the door in and while [the Appellant] looked on, [the co-
defendant] shot his wife. She died there & the scene and was found later by some
neighbors and the police were caled.

They left Ms. Messick’ s apartment and went to Tara Dickerson’ s apartment, which
waslocated on Green Circle here in Davidson County. [ The Appdlant] went into the
apartment while [the co-defendant] sat outside in the car. [The Appellant] had a
handgun in the apartment and a dispute took place between he and Ms. Dickerson.
The daughter of Ms. Dickerson was upstairs and observed the gun. She called the
police.

Goodlettsville police detective, Glenn Hicks, responded to the call. He cameto the
apartment and noticed [the co-defendant] who was sitting inside of the car waiting
on [the Appellant]. [ The co-defendant] had a gun between hislegs as he was seated
inthecar. AsDetectiveHickslooked into the car, [the co-defendant] shot him once
in the head, and Detective Hicks later died at Vanderbilt Hospitd of hisinjuries.
When [the Appellant] heard the gunshot he ran outside. [ The co-defendant] drove
away and then later stopped the car and picked up [the Appellant] and they fled the
scene.

At the post-conviction hearing, the Appdlant testified, contrary to hissworntestimony at the
guilty plea hearing, that he had no involvement in the two murders. The proof established at the
hearing that had the Appellant proceeded to trid, the co-defendant would have tetified for the State
and would have corroborated the facts as stipulated a the Appellant’s guilty plea submission
hearing. Moreover, at the post-conviction hearing, the Appellant acknowledged that he accompanied
the co-defendant to the gun store when thethree guns were purchased, that he contributed money for
the purchase of the handguns, that he was present at the Creekstone Apartments with the co-
defendant when Sonya Messick was murdered, that he kicked her apartment door, athough he did
not kick it open, and that he wasinside hisgirlfriend’ s apartment engaged in an argument when the
co-defendant shot and killed the police detective. Nonetheless, the Appellant testified that he “ got
araw deal” and histrial counsel did nothing to help him.



ANALYSIS

In order to succeed on a post-conviction claim, the Appel lant bears the burden of showing,
by clear and convincing evidence, the allegations set forth in hispetition. Tenn. Code Ann. §40-30-
210(f). When this court undertakes review of a lower court’s decision on a petition for post-
conviction relief, the lower court’s findings of fact are given the weight of ajury verdict and are
conclusive on appeal absent afinding that the evidence preponderates against the judgment. Davis
v. State, 912 SW.2d 6389, 697 (Tenn. 1995). Furthermore, once a guilty plea has been entered,
effectivenessof counsd isrelevant only to the extent it affects the voluntariness of the plea. In this
respect, such claims of ineffective assistance necessarily implicate the principle that guilty pleas be
voluntarily andintelligently made. SeeNorth Carolinav. Alford, 400U.S. 25, 31,91 S. Ct. 160, 164
(1970).

In Hill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366 (1985), the United States Supreme Court
addressed theissue of alleged involuntary guilty pleas resulting from erroneous or negligent advice
by trial counsel. The result reached was a formulation of a merger of the Strickland test for
ineffective assistance of counsel and the traditional requirements for a vaid guilty plea. The
Strickland test providesthat, in order to prevail on aclaim of ineffective assistance of counsel, the
defendant must establish that: (1) the services rendered by counsel were deficient; and (2) the
defendant was prejudiced by the deficient performance. Strickland v. Washington, 466 U.S. 668,
687,104 S. Ct. 2052, 2064 (1984); Cooper v. Sate, 849 SW.2d 744, 746 (Tenn. 1993). Asapplied
to guilty pleas, the first prong above, that the services rendered were deficient, remains the same.
See Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975); Walton v. State, 966 S.W.2d 54, 54-55
(Tenn. Crim. App. 1997). The prejudice requirement, however, is different in that it focuses on
whether counsel’ sineffective performance affected the outcome of the pleaprocess. Hill, 474 U.S.
at 58, 106 S. Ct. at 370. In other words, in order to satisfy the prejudice requirement, the Appellant
must show that thereisareasonabl e probability that, but for counsel’ serrors, hewould not have pled
guilty and would have insisted on going to trial. Id.; See also Walton, 966 SW.2d at 55.
Accordingly, the focus is not only upon the actual “error” committed by counsel, but whether if
counsel had acted competently: (1) would counsel have changed hisrecommendation asto the plea;
or (2) would the competent performance have been likdy to change the outcome of atrial. See Hill
474 U.S. at 59, 106 S. Ct. at 370-371.

With regard to the Appellant’ s ineffective assistance of trial counsel claims, the following
findings of fact were entered by the post-conviction court:

TheCourtisof theopinionthat [trial counsel] isan experienced, competent, and well
respected criminal defense attorney whose representation of petitioner was well
withintherange of competencedemanded of criminal defenseattorneys. Itisevident
to the Court from testimony at the hearing that [trial counsel] performed
conscientiously in his representation of the petitioner, and that the decision to plead
guilty wasthat of the petitioner. [Trial counsel] testified that he explained thelaw to
the petitioner and the theory under which the petitioner was being prosecuted. [ Trial
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counsel] testified that the petitioner understood the lawv and the theory of criminal
responsibility and that he was fully informed about hiscase. . . the Court is of the
opinion that the petitioner was sufficiently advised of hiscongitutional rights. . . and
that his plea was knowingly, voluntarily, and intelligently entered.

The Appellant arguesthat the post-conviction court erred by finding that he had effective assistance
of counsel when he pled guilty to two countsof second degree murder. First, the Appellant contends
that his attorney was ineffective because he failed to conduct “a reasonable and adequate pretrial
investigation.” Specifically, the Appellant contendsthat trial counsel: (1) should have demanded the
State providetherece ptsthat showed it wasthe co-defendant who purchased thegun; and (2) should
have demanded the State produce fingerprint or footprint evidence showing the Appellant did not
enter the victim'’s residence when she was murdered. At the post-conviction hearing, trial counsel
testified that he had located a witness who would testify that it was the co-defendant who actually
purchased the murder weapon. Trial counsel felt no need to further pursue additional evidence on
this issue since the receipts would only duplicate witness testimony. With regard to the second
assertion above, trial counsel explained that he did, in fact, file amotion to obtain evidence but that
no footprints or fingerprints were retrieved placing the Appellant at the scene. Astrial counsel
correctly noted, “you can’'t get evidence that does not exist.” The Appellant has failed to show, by
clear and convincing evidence, how he was prejudiced by either trial counsel’s failure to request
receipts or by trial counsel’s failure to obtain physical evidence that was not in existence. These
issues are without merit.

The Appellant next contends that trial counsel was ineffective for failingto fileamotion to
suppresshis statement to police. At the post-conviction hearing, trial counsel explained that he and
the Appellant discussed the possibility of suppressing his statement but later agreed that the
Appellant should take the stand at trial to tell his side of the story. Because the statement made to
police was not incriminating and would substantially match his proposed testimony at trial, trial
counsel decided against filing amotion to suppress the statement. Such decision on the part of trial
counsel was strategic in nature and, thus, is entitled to deference by this court. Srickland, 466 U.S.
694. Again, the Appellant hasfailed to show how trial counsel’ sfailureto file amotion to suppress
his statement was prejudicial. Thisissueis also without merit.

Lastly, the Appellant contendsthat trial counsel wasineffectivefor failingtoinform himthat
his co-defendant’ s uncorroborated statement could not be used against him & trial. At the post-
conviction hearing, trial counsel testified that he did inform the Appellant that he could not be
convicted on the bag s of the uncorroborated satements of his co-defendant. Trial counsel further
testified, however, that the State had ample evidence to corroborate the co-defendant’ s statements
and that there was a possibility those statements might have been used if the Appe lant had gone to
trial. The post-conviction court chose to accredit trial counsel’ s account of what took place and we
find nothing in the record which contradicts the post-conviction court’ s finding. Thisissueisalso
without merit.



The established test for determining the validity of the guilty pleais “whether the plea
represents a voluntary and intelligent choice among the alternative courses of action open to the
defendant.” Hill, 474 U.S. at 56, 106 S. Ct. at 369 (citing North Carolinav. Alford, 400 U.S. 25, 31,
91 S. Ct. 160, 164 (1970)). Wefind the test was met in this case.

CONCLUSION
Based upon theforegoing, wefind that the A ppd lant received effective assistanceof counsel

at hisguilty pleahearing and that hisguilty pleawasknowingly, voluntarily, and intelligently made.
Accordingly, the judgment of the post-conviction court is affirmed.

DAVID G. HAYES, JUDGE



