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and that (2) the state improperly referred to the defendant’s failure to call witnesses in dosing
arguments. Because wefind that (1) the defendant opened the door to the prior bad act testimony
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witnesses was harmless error, we afirm the judgment of thetrial court.
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OPINION

Factual Background

Ms. Vicky Wilsford, afriend of the defendant’ s, agreed to be an informant for the police and
to wear awire during an arranged cocaine sale with the defendant. Ms. Wilsford testified that she
performed thisfavor for the police out of civic duty and because her niece, whilewith the defendant,
had ingested cocaine and therefore had to receive medical attention. Ms. Wilsford was paid for her
services. On the night of the scheduled deal, the defendant arrived at Ms. Wilsford's house early,



and therefore the police had to search and wire Ms. Wilsford at the police station. While en route
tothedeal, Ms. Wilsford apparently got lost, and the policelost contact with her for 20-30 minutes.
The deal proceeded as planned and the defendant sold Ms. Wilsford cocaine later that evening.
Whilemuch of the cocaine sal e was tape-recorded, the police never got avisual identification of the
defendant. After hearing this and additional proof, the jury convicted the defendant.

As aforementioned, the defendant received a nine-year sentence and $5,000 fine, and heis
appealing hisconviction on thebasis of thetrial court’ sadmission of testimony regarding oneof his
prior bad acts and the prosecutor’ s reference to amissing witness. After reviewing the record and
applicablelaw, wefind that none of theseissues merit relief and accordingly affirm the defendant’s
convictions.

Prior Bad Act Testimony

Thedefendant complainsthat thetrial court erroneously refused to grant hismotionfor anew
trial on the basis of improperly admitted testimony regarding hisprior bad act. Attrial Ms. Wilsford
testified that she was motivated to cooperate with the policein order to secure the defendant’ sarrest
becausethe defendant was responsible for her niece having ingested cocaine, which had resulted in
her niecereceiving hospital care. The defendant argues that thisevidence of a prior bad act should
not have been admitted because it was irrelevant and introduced solely to bolster Ms. Wilsford's
credibility. The defendant argues that Ms. Wilsford's motivation for cooperating with police had
not been called into question nor had her character been attacked at the time of thistestimony. The
defendant further arguesthat even if this evidence were relevant, it should not have been admitted
becauseit was unduly prejudicial. Finally the defendant alleges that the prejudicial nature of this
testimony was compounded by the prosecutor’ sreference to it during closing arguments. The state
countersthe defendant’ sargument by contending that the defendant himself opened the door to this
testimony, which was admissible to rehabilitate Ms. Wilsford' s character. Furthermore, the state
also alleges that the defendant has waived this issue on appeal because he failed to object to the
contested testimony at trial.

Evidence of adefendant’s prior crimes, wrongs, or actsis generally not admissibleto prove
that he committed thecrimein question. See Tenn. R. Evid. 404. Such evidence carriestheinherent
risk of the jury convicting the defendant of acrime based upon his bad character or propensity to
commit acrime, rather than the strength of the evidence. See State v. Rickman, 876 S\W.2d 824,
828 (Tenn. 1994). Therisk isgreater when the prior bad acts are similar to the crime for which the
defendantisontrial. Seeid. However, Tennessee Rule of Evidence 404(b) states that evidence of
prior crimes, wrongs, or acts may be admissible when it is probative of material issues other than
conduct conforming with a character trait. Evidence of a defendant’s criminal character is
admissible to prove: (1) the use of “motive and common scheme or plan” to establish identity, (2)
to establish the defendant’s intent in committing the offense on trial, and (3) to “rebut a claim of
mistake or accident if asserted asadefense.” Statev. McCary, 922 SW.2d 511, 514 (Tenn. 1996).

In order to admit such evidence, atrial court must, upon request, hold a hearing outside the
jury’ spresence and determine that amaterial issueexiststhat does not concern conduct conforming
with a character trait. See Tenn. R. Evid. 404(b). Thetria court must aso, upon request, state on
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the record the material issue, the ruling, and the reasons for admitting the evidence. See id.
Additionaly, the trial court must determine that the probative value of the evidence outweighsthe
danger of unfair prgjudice. 1d. If thetrial court follows the procedure set forth in Rule 404(b), an
appellate court may only disturb the trial court’s decision upon afinding of an abuse of discretion.
See State v. DuBose, 953 S.\W.2d 649, 652 (Tenn. 1997).

In the instant case, the defendant failed to object to Ms. Wilsford' s testimony that he was
responsible for achild ingesting cocaine and to request a hearing to determine the admissibility of
thisevidence. It isawel-established rule that a defendant’s failure to timely object and call this
issueto thetrial court’ s attention constitutes awaiver of appellate review of theissue. See Tenn. R.
App. P. 36(a); Statev. Hall, 8 S.W.3d 593, 603 (Tenn. 1999); Statev. Thornton, 10 S.\W.3d 229, 234
(Tenn. Crim. App. 1999). Accordingly, thisissueiswaived.* Moreover, weagree with the state that
the defendant openedthe door to Ms. Wilsford’ stestimony regarding her motivation for cooperating
withthe police by raising theissue while questioning another witness. Specifically, defense counsel
asked atestifying police officer what the officer bdieved Ms. Wilsford’ smotivation for assisting the
policeto be. The officer testified that he believed that she was compensated for her assistance and
that she may have been motivated out of concern for her family members. Counsel then went on to
ask the officer if he had knowledge of an alleged sexual relationship between Ms. Wilsford and the
defendant. Wefind that the defendant cannot now complainthat Ms. Wilsford' stestimony regarding
her motivation for assisting police was improper bolstering of her credibility when defense counsel
raised the issue of her credibility when questioning another witness. See, e.q., State v. Harry Muse
Jones, 111, No. 03C01-9312-CR-00402, 1995 Tenn. Crim. App. LEX1S 827, at * 19-* 21 (Tenn. Crim.
App. at Knoxville, Oct. 4, 1995) (finding that the defendant opened the door to prior bad act
testimony). For the reasons outlined above, we find that this issue lacks merit.

Referenceto Missing Witnhesses

Thedefendant arguesthat thetrial court erroneously refused to grant hismotion for new trial
on the basis that the prosecutor made an impermissible reference during dosing arguments to
“missing witnesses,” i.e. persons whose testimony the defendant alleged would have been
exculpatory, but whom the defendant did not call aswitnessesat trial. During trial, the defendant’s
alibi witness, Beth Zanolini, testified that she and three other individuals were with the defendant
on the night that the defendant allegedly sold Ms. Wilsford cocaine. During closing arguments, the
prosecutor argued that the jury could draw an inference from the defendant’ s failure to call these
three witnesses to testify and corroborate his alibi. Defense counsel objected to the prosecutor’s
reference to these missing witnesses, and thetrial court sustained the objection. At the close of the

1 . . .
In reference to the defendant’s complaint that the prosecuting attorney made an improper reference

to Ms. Wilsford’s alleged motivation for cooperating with police during closing arguments, we note that the defendant
failed to object to the prosecutor’s comment in this context, as well, and has accordingly waived thisissue. See Tenn.
R. App. P. 36(a); Hall, 8 SW.3d at 603; Thornton, 10 SW.3d at 234. Moreover, as discussed infra, we find that the
defendant opened the door to thistestimony by raising the issue of Ms. Wilsford’s motivation during the examination
of another witness.
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prosecutor’ s argument, the defendant requested a curative instruction, and thetrial court instructed
the jury as follows:

During arguments of counsel, there was an objection made to one of the arguments, and |
wouldtell youthat before an atorney can argue that there’ sawitnesswho should have been
calledinacase, there hasto be proof admitted into evidencethat, first of all, that witnesswas
availableto testify or was subject to the subpoena power of this court, and that’ sthe reason
| stopped that part of [the prosecutor’ s argument], was because that had been said. Isthat
sufficient? [nodding to counsd ]

The defendant argues that this curative instruction is deficient because it does not instruct the jury
to disregard the prosecutor’ sreferenceto the missing witnesses, but instead merely informsthe jury
that theprosecutor referred to the missing witnesseswithout first establishing that thewitnesseswere
available to testify at trial. The state concedes that the prosecutor improperly referred to severd
missing witnesses in her closing arguments, but contendsthat such error was harmless. The state
also notes that the defendant approved of the trial court’s proposed curative instruction before the
court gave the ingruction to the jury.

Thelaw regarding the gppropriate circumstancesfor givingthe“ missingwitness’ instruction
was explained by our supreme court in State v. Francis, 669 S.W.2d 85 (Tenn. 1984).

This Court has held that a party may comment about an absent witness when the evidence
shows that “[1] the witness had knowledge of material facts, [2] that a relationship exists
between the witness and the party that would naturally incline thewitnessto favor the party
and [3] that the missing witness was available to the process of the Court for trial.” Delk v.
State, 590 S.\W.2d 435, 440 (Tenn. 1979). .. . The mere fact that a party failsto produce a
particular person who may have some knowledge of the facts involved does not justify
application of the inference against him. However, when it can be said “with reasonable
assurancethat it would have been natural for aparty to have called the absent witness but for
some apprehension about his testimony,” an inference may be drawn by the jury that the
testimony would have been unfavorable. Burgessv. United States, 440 F.2d 226, 237 (D.C.
Cir. 1970).

669 S.W.2d at 88-89 (footnote omitted). When determining whether an improper reference to a
missing witness prejudiced the defendant, Francis instructs us to consider the foll owing:

1. The conduct complained of viewed in context and inlight of the facts and circumstances
of the case.

2. The curative measures undertaken by the court and the prosecution.

3. Theintent of the prosecution in making the improper statement.

4. The cumulative effect of the improper conduct and any other errorsin the record.

5. Therelative strength or weakness of the case.

1d. at 91 (quoting Judge v. State, 539 S.W.2d 340, 344 (Tenn. Crim. App. 1976)).
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Applying thesefactorsin our analysis of this case, we find that the prosecutorial reference
to the missing witnesses in closing arguments was not inflammatory or unduly prejudicial to the
defendant. The evidence against the defendant was relatively strong, consisting of testimony of an
eye-witnessto thetransaction, Ms. Wilsford, and atape-recording of thetransaction, which includes
avoicepositively identified asthedefendant’ s. Moreover, whilewe cannot surmisethe prosecutor’s
intent when making an improper reference to missing witnesses, we note that once the defendant
objected to her comments, she abandoned that line of argument. Furthermore, the trial court gave
the curative instruction, quoted above, at the defendant’s request, and while the defendant now
complainsthat the instruction wasincompl ete, we note that counsel approved the instruction when
the court asked him if the instruction was satisfactory. Finaly, we note that the defendant’ s trial
was not replete with errors; thus, no actual risk of an unjust cumulative prejudicia effect on the
defendant existed. Thus, we conclude that the prosecutoria reference to missing witnesses was
harmless error. Therefore, thisissue does not merit rdief.

Conclusion

For the foregoing reasons, we find that none of the defendant’s allegations merit relief.
Accordingly, the judgment of thetrial court is AFFIRMED.

JERRY L. SMITH, JUDGE



