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OPINION

On March 20, 1997, the Defendant pled guilty to and was convicted of theft of property over
the value of one thousand dollars, a Class D felony. He received afour-year sentence, dl of which
was suspended, and his sentence was ordered to be served on probation.

On February 7, 2001, approximately one month prior to the expiration of his probated
sentence, the Defendant met with his probation officer. At that time, the Defendant and his
probation officer each signed an “agreed order extending probation.” The order stated that the
Defendant admitted that he had violated the terms and conditions of probation by failing “ super-
vision fees of 760.00 thru 3-01.” The order also stated that the Defendant waved his right to be
represented by counsel and waived hisright to a hearing beforethe court concerning the revocation



or extension of his probation. Fnally, the order provided that, with the Defendant’s consent, his
probation was extended for a period of one year, thus extending the term of probation until March
3,2002. Therecordisclear that the Defendant did not have a hearing and never appeared before the
trial judge concerning the extension of his probation. The written order was subsequently presented
tothetrial judge by the probation officer, and the order was signed by thetrial court judge and was
filed on February 16, 2001.

On August 6, 2001, aprobation violation warrant wasissued all eging the Defendant viol ated
the terms of his probation by changing his residence without permission, failing to report as
instructed, and failing to pay supervision feesin excess of $760.00.

The Defendant filed amotion to dismissthe probation violation warrant on the grounds that
the order extending the terms of his probation was invalid and of no effect. In his motion, the
Defendant relied upon this Court’ sdecision in State v. Merriweather, 34 S\W.3d 881 (Tenn. Crim.
App. 2000). Thetrial court denied the motion, apparently reasoning that extending the length of the
probation by one year did not have the effect of making the conditions of supervision more onerous
than originally imposed. The Defendant was subsequently found to bein violation of the terms of
his probation, and his probation was revoked. It isfrom the order of the trial court revoking his
probation that the Defendant appeals. The State concedes that the trial court had no jurisdiction to
revoke the Defendant’ s probation. We reverse the judgment of the trid court and vacate the order
finding the Defendant to have violated his probation.

During theterms of adefendant’ s probation, the sentencing court may modify the conditions
of probation. SeeTenn. Code Ann. 840-35-308(a)(1). However, the sentencing court may not make
the conditions of supervision more onerousthan originally imposed, except pursuant to arevocation
proceeding as provided by law. Seeid. 8 40-35-308(b). Finally, at the conclusion of a probation
revocation hearing, the sentencing court has the authority to extend a period of probation for an
additional time not to exceed two years. Seeid. § 40-35-308(c).

In Merriweather, the trial court, without a hearing, ordered that the Defendant’ s probation
be extended indefinitely until restitution and costswere paid in full. See Merriweather, 34 SW.3d
at 882. ThisCourt concluded that the defendant’ s due process rights had been viol ated because the
conditions of the defendant’ s probation were made more onerous than originally imposed, and the
defendant was not afforded arevocation hearing or the assistance of counsel. Seeid. at 885. This
Court thus held that the extension of probation was null and void. Seeid.

We believe that extending the length of a defendant’ s probation makes the conditions of
supervision more onerousthan originaly imposed. Thus, thismodification may not be made except
pursuant to a revocation proceeding. See Tenn. Code Ann. § 40-35-308(b). Furthermore, a
sentencing court has the authority to extend a defendant’ s period of probation supervision only “a
the conclusion of a probation revocation hearing.” 1d. § 40-35-309(c) (emphasis added).




The order of thetrial court extending the Defendant’ s probation for one year isvoid. The
order of the trial court finding the Defendant to be in violation of his probation is reversed and
vacated. This case is remanded to the trial court solely for the purpose of entering an order
dismissing the probation violation warrant.
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