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OPINION

The appellant, Demario Hill*, appeals as o right fromcorvictions ertered by the Qrcuit Court
of Dickson County for possession of cocaine in excess of .5 grams with intent to sell, a Class B felony,
and possession of drug paraphemalia, a Class A misdemeanor’. At the sentencing hearing as a
Range | standard offender, the trid court inposed afine of $,000and aten (10) year serterncein the
Departnent of Corredtions for felony passession with intert to sell. This sentence was ordered to be
served concurently with an deven (11) nonths and twenty-nine (29) days sentence inthe county
workhause far passession of drug pargpherralia. The gppellant nowraises two issues for aur review.
First, the appellant contends the trial court erred by permitting the State to introduce evidence of
marijuana residue seized during aprgper search of theresdence. Second, the gppellant chalenges
the sufficiency of the evidence to sustain a conviction far possession of cocaine with intert forresale
and possession of drug parapgherndia. Following a review of the record, we affirmthetria courts

decision on both issues.

|. Factual Background

In May of 1996, anarcatics detedive with the Dickson Gounty Sheriff's Office maintained
survelllance of Rosalind Thompson's residence located a 1020 Evans Road in Burns, Dickson Gounty.
Survelllance persisted for faur to six weeks appraximatdly four days each week. The detedive nated

several vehicles infrort of

the house that would stay for short periods of time. On Thursday and Friday nights, he witnessed

nearly twenty (20) vehicles at the resdence.

!The indictment also charges the appellant uncer the alias, David Weathers.
2A Dickson Caunty Grand Jury returred athree-count indictment against the appellant and a co-defendant,

Rosalind Thompson, charging them with one count of possession of cocaine over .5 grams with intent to sell, one count
of passession of marijuana, and one court possession o drug parapherndia.
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Atter pracuring a valid search warrart for the stated address, the appellant and Rosalind
Thonmpsonwere found ingde the resdence and two ather males autsde. The appdlart was foundin
the bedrcomwhich comnectsto the bathroomwithout his shirt and shoes preparing totake ashower.
Upon interviewing the appellant, he told the officers he lived at Rosalind Thompson's house; and she
testified & his trial that she was “seeing’ the gopdlant, he was “staying there off and on” and he had
spent the night on ather accasions.  Inside the bathroomin close praximity to the appellant, officers
found a plastic bag containing crack cocaine, a small tinfoil packet containing a small amount of crack

cocaine, and a homemede crack pipe with cocaine residue.

The two males outsde the resdence inthe drivenay were Edick Weathers, the appdlarnt’s
braher, and “Anthony” Dnvayne Auston. Onewas sitting inside avehide and the other was standng
ousice. Thampsontedifiedwhile she wasat work the two young menand the gppellant remaired at
her hause. The officer testified he removed a cellophane padket containing aradk cocaine dong with
two packets of one-inch plastic bags from the washroom located in the carport. The samples of
cocaneteded fromthe resdence weighed 22 grans and 3.8grams. Three “roaches’ werefoundin
the dinng roam in the ashtraywhich the dfficer tedtified “appeared” to be marijuana. Hsewhere inthe

residence, the dfficer found rolling papers.

At the conclusion of the state’s case-in-chief, the appellant’s counsel moved for judgments of
aoquttal on al three counts. The trid court grarnted the motion with regardsto count two of the

indctrrent, possession of marijuana, because thefield

tes failed to praduce pasitive results; however, the nmotion was denied as to the other two counts.
Without presenting any prodf, the appellant resed. The jury faund the gppellant guilty of both

remaining couns.

I. Introduction of Evidence
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First, the appellant contends the trial court erred by permitting the State to introduce evidence
of marijuana residue or “roaches’ found inside the residence. Initially, the State proceeded to present
evidence of the possession of marijuana charge through testimony of the officer. Appellant's counsel
objededto the dfficer’s testinony on the ground that the officer was nat qualified to determine whether

the items identified as “roaches” did in fact contain a Schedule VI controlled substance.

The officer testified he had severteen years of lawenfarcenent experience induding six years
onVice Sguad, trainng at IPTM School, drug identification schod, and naraotics investigation schods.
Moreover, he had arrested norethan five hundred pegple in Dickson County for narcatics vidations

ranging fram marijuana raaches, aadk cocaine, and LSD.

At this point, appellant’s counsel reiterated his objection stating, “He can say what it looks like,
bu hecan't saywhat it is. He ddn't performarny field test on it.” Appellant’s counsd failed to obed to
relevancy of the evidence, faledto make arequest for a jury-aut hearing, failed to ask for a notion to
strike, o request a aurative ingtrudion. Consequertly, the trid judge limited the testimony to what the
‘roaches’ appeared to be. In fact, the officer testified that he did perform a field test on the roaches
which yielded a negative resut. He concluded the test falled because o the age of the marijuarna or

the THC (tetrahydrocannabinal) level was

low. On aoss-examination, the officer Sated therewas a possibility it was nat marijuara. The

marijuana was na sent tothe TB crine lab for further tesing.

The gppellant avers the trial caurt shoud have gven acurative ingruction ance the prodem
had fuly developed. If the trid court does not gve such aningrudion, the appellant must request a

curative instruction. State v. Mackey, 638 SW.2d 830, 835-36 (Tem. im. App.), perm. to appeal

denied, (Temn. 1982). Thefailure torequest the aurative instrudion condtitutes awaiver o theissue.

Mackey, 638 SW.2d at 835-36, see also Statev. Tizard, 897 SW.2d 732, 747 (Tenn. Crim. App.

1994); State v. Jones, 733 SW.2d 517, 322 (Tem. Qim App.), perm. to appeal denied, (Tem. 1987).

Here, appellant's counsel did not request a curative instruction after the introduction of the evidence,
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therefare, the issue was waived

Neerthdess, when the tial judge grarted a judgment of acquitta for court two, possession of
marijuana, he, infad, didinstrud the jury that they were nat to consider the possession of marijuana
since thefield test was negative praducing reasonable doubt the substance was marijuara. Itis well
setled in the state of Tennessee that a jury is presumed to have followed a trial court’s curative

instrudion  State v. Lawson, 695 SW.2d 202, 204 (Tem. Qim App. 1985); State v. Blackmon, 701

S.W2d228, 233 (Tem. Gim App.), perm. to appeal denied, (Tem. 1985). Here, the appdlant

complans framthat which he benefitted fdlowing the trial caurt granting his notion far acquittal in
count two. The appellant has failed to establish that the jury did not follow this instruction.  This issue

is without nerit.

Il. Sufficiency of the Evidence

Second, the appellant challenges the sufficiency of the evidence to sustain aconwiction for
possession of cocaine greater than .5 grans with the intent to sell and possession of drug
parapherndia. Folloning a jury corvidion, the initial presumption of innocence is removed fromthe
defendant and exchanged for one o guilt, so that on appeal, the defendant has the burden o
demorstrating the insuffidency of the evidence. Statev. Tuggle, 639 SW.2d 913, 914 (Tem. 1982).
It is the duty of this court to affirm the conviction unless the evidence adduced at tial was so deficient
that no rational trier of fact could have found the essential elements of the offense beyond a

reasonable doult. Jackson v. Virgina, 443 U.S. 307, 317,99 S.Ct 2781, 2789, 61 L.Ed.2d 560

(1979); State v. Cazes, 875 S.W.2d 253, 259 (Tenn. 1994); Tenn. R. App. P. 13(e). In State v.

Matthews, 806 SW.2d 776, 779 (Tem. Qim App.), pemm. to appeal denied, (Tem. 1990), this court

held this rule is applicable to findings of guilt predicated upon direct evidence, circumstantial evidence,
or acombination of bath drea and arcurmstantia evidence.
This cout daes nat reweigh o reevaluate the evidence, nor may we replace our inferences for

those drann by the trier of fact. State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Furthermore,

the State is entitled to the strongest legitimate view of the evidence and all reasonable inferences
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which may be draan therefrom  Statev. Harris, 830 SW.2d 54, 75 (Tem. 1992), cert. denied, 507
US. 94, 113S.Ct. 1368 122 LEd.2d 746 (193). Ajury verdct acaredits the testinony of state’s

witnesses and resaves dl conflics infavor o the state’s theory. State v. Wiliams, 657 SW.2d 405,

410 (Tem. 1983).

A. Possession of Cocaine with Intent to Sell

The gppellant argues tha although he admittedto living at the residence, Thonpson only
stated that he stayed there“off andon” Also, the appellart
contends there was no evidence of drugs on his person or in the bedroom where he was found by the
officers. In order to convict a defendant of possession with intent to sell, the State is required to prove
(1) the deferdant knomMngy possessed cocainein excess of .5 grans and (2) the defendant’s
possession was for the purpose of sde. Temn. Gode Ann. 8 30-17-417 (a) (4) (c) (1) (195 Supp.).
Possession of a cortrolled substance can be based on etther adud or constructive possession. State
v. Brown, 823 SW.2d 576, 579 (Tem. Gim. App. 1991); State v. Cooper, 736 SW.2d 125, 129 (Tenn.
Crim App. 1987). To constructively possess adrug, that personmust have “the power and intention
at a gventimeto exercise doninion and contrd over the dugs either diredly or through others.”

Cooper, 736 SW.2d at 129 (quoting State v. Wiliams, 623 SW.2d 121, 125 (Tem. Gim. App. 1981)).

Moreower, possession may be actud or constructive, ether alane or jantly with athers. State v.

Copeland, 677 SW.2d 471, 476 (Temn. Qim App.), perm. to appeal denied, (Tem. 1984); Amistrong

v. Sate, 548 SW.2d 334, 337 (Tem. Qim App. 1976), cert. denied, (Tenn. 1977). If one person
alone has actual or constructive possession of a thing, possession is sole. If two or more persons
shareadud or congructive possessionof athing, possessonis jant. A person's mere presence in
the area where drugs are dscovered does not show possession, and neither will association with the
ore whois incontrd of drugs. Cooper, 736 SW.2d at 129. Pursuant to Tenn. Code Ann. § 39-17-419
(191), inferences may be draann o possession with intert to sale fromthe anount of the controlled

substance along with ather relevart fads surroundng the arrest.

Through the officers survellance, they withessed numerous cars coming and going franthe
residence. The appellart admitted to the officers helived a the residence. He wes left alone there
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while Rosalind Thompsonwas at work He shared common fadlities and free acoess toall roors.

The dfficers found the gppellant inthe bedroomwithaut his shirt and shoes preparing to shower. Inthe
bathrcom the officersfound a plastic bag and atinfal packet both containing aadk cocaire. In
addition, the officers found two packets of plastic bags, one-inch bags, and a cellophane packet
containing aadk cocaine. Expert testimony fromthe crinre laboratory determined that the tatal amount
of cocaire recoveredweighed 22 grans and 3.8 grars. These carbired fadors corstitute suffidgent
proof to permit a retional juror to infer beyond areasonable doubt that the appellant possessed the

cocane with intert to <ell.

B. Possession of Drug Paraphernalia
The appellant’s arguments far this conviction are the sare (a) he did nat resde in the horme
and (b) there was no drug pargpherralia on his person nor inthe bedroomwhere he wasfound. In
order to convict the appellant of possessing drug paraphemalia, the state was required to prove
beyond a reasonable doubt that he (1) possessed with intent to use, (2) equipment, products or
materials, (3) intended for ... packagng, repackaging, . . ., containing, . . ., ingesting, inhaling, or
otherwise introdudng” a cortrolled substance into the human body. Tem. Code Am. §8 39-17-4(2

(12) and-25(3)(1) (Supp. 19%).

The State et its burden of proof that the plastic bags and cradk pipe were drug
parapherndia. The same constructive possession analysis above gpplies here. The officersfound the
homemade cadk pipein the bathroomwhere the gppellant was proceedng to teke a shower. The
officersalso found two padkets o plastic bags and one-inch bags inthe laundry roomand rdling
papers inthe resdence while he had free acoess toall roons o the house. Accordngdy, we hold that
the record contains sufficient prodf fromwhich arational trier of fact coud irfer the appellart

possessed drug parapherndia

Although the evidence in this case was circumstantial, a conviction may rest entirely upon
ciraunstantia evidence. See Duhacv. Sate, 506 SW.2d 237, 241 (Tem. 1974), cert. denied, 419
U.S. 877,95S.Q. 141 (1974); State v. Hailey, 658 SW.2d 547, 552 (Tem. Qim App.), perm to
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appeal denied, (Tem. 1983). Inorder far a convidion to sand based on circunrstantia evidence dore,
the facts must be “so clearty interwoven and connected that the finger of guilt is pointed unerringly at
the defendart and the defendart alone” State v. Black, 815 SW.2d 165, 175 (Tem. 1991) (citing

State v. Duncan, 698 S.W.2d 63 (Tenn. 1985)). The weight to be given circumstantial evidence and

“the inferences to be drawn fromsucdh evidence, and the extent to which the drcunstances are
corsistert with guilt and inconsistent with innocence, are questiors primarily for the jury.” Marable v.

State, 203 Tenn. 440, 313 SW.2d 451, 456-57 (1%68).

In the case at bar, the evidence points uneringly at the appellant. The only evidence
presented a trid to indicate the drugs bdonged to some dse was the equivocal testimony of Rosalind
Thormpson In viewof the prosecution’s impeachirert of this witness based ypon prior inconsistert
statements and contradictory testimony dffered at trial the jury was clearly entitled to give her
testimony little if any weight.  Therefore, the jury could easily infer from all these circumstances and
the close praximity o the discovered cocaine and drug parapherndia tothe appélart that his intention

was to exercise doninion and contrd ower it.

Atter a reviewof the recard, we find no error reguiringreversal. The judgents of conviction

entered by the trid court are afirmed

DAVID G. HAYES, Judge

CONCUR:

PAUL G. SUMMERS, Judge



JERRY L. SMITH, Judge



