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OPINION
The petitioner, John Paul Seals, appeals the Hanblen Caunty Criminal Courts
summarydigmissal of hispetitionfor post-convidionrelef. Seds pleaded guilty tofirst degree murder
on December 12, 1988, thereby avoiding the death peralty and gaining alife sentence. On February
25, 1994, he filed a pro se petition for writ of habeas corpus, or inthe altermative, post-conviction

relief. John Paul Seds v. State, No. 03001-9409-CR-00319 (Temn. Gim App., Knoxville, Feb. 22,

19%), perm app. denied (Tenn. 1995). That petitionwas dismissedin the trid court as barred by the

statute of limitations, a dedsion which we affirmed and the suprene court declined to review. John
Paul Seals, slipop. at 2 On January 7, 1998, Seds, dong with a "next friend," filed the present
petiion alleging severd condtitutional dains. Seds dlegedthat hisclams shauld nat be barred by
the statute of limtations because of his continuous mental incompetence predating the commission
of the conviction offense. He dsoalleged that his dains werenat waived or previoudy determined
by his first petition because that petition was filed by someone other than himself. In a sunmary
order, the trial court found that the present petition was barred by the satute o limitations and that
apast-convidionpetitionhad been prevously presented anddetermined. Having reviewed therecard
and thebriefs of the parties, we find that the petition should not have been summarily dismissed, and

we reverse and remand for further proceedings thereon.

Inhis petition, Seals raises numerous allegations of defects in the proceedings which
cuiminated in his conviction. Theallegations are detaled, and far the most part, supparted by specific
factual assertions. Seds requests the appointment of counsel toassist himin preserting his claims

to the trid court.

Thelower caurtdismissed the petitionat the preliminary sage. See Tenn. Code Ann.

§ 40-30-206(a)-(f) (1997). Atthis juncture, it is the office of the trial court to assume the veracity of

'See Tenn R. Civ. P. 17.03 (inconpetert person proceeding through next friend). But
see R Sup. C. 28 8§ 3B) (Rules o Gvil Procedure generally nat applicable to post-convidion
proceedngs).



the petition in order to determne whether a olorable daim is stated; the cout is to refran from
examining and adjudicating the factual meritsof the dlegations. See Tenn. Code Ann. § 40-30-206(f)

(1997); Tenn. R Sup. Ct. 28, 8 GB)(D.

I
The first question presented is whether, under the Post-Conwiction Procedure Act of
1995, mental incompetence tolls the statute of limtations. The Act provides a one-year statue of
limitations.”> Tenn. Code Am. § 40-30-202a) (1997). Limited exceptions are prescribed; however,
no exception addresses the effect of mertal incompetenceonthelimtationsperiod See Tenn. Code
Ann. § 40-30-202(b) (1997). The Act futher provides, "The gtatute df limitations shall not be tdled
for any reason, including any tolling ar saving provsion atherwise available at law or equity.” Tenn.

Cade Ann. §40-30-22(a) (1997).

These provisions notwithstanding, Seals argues that Watkinsv. Sate, 903 SW.2d

302 (1995), provides relief fromthe statute of limtationsin the case of mental incompetency. Watkins

arose under the previous paost-conviction statute, which contained a three-year datue o limitations

*The entire provision related to the statute of limitations provides:

(a) Except as provided in subsections (b) and (c), a person in
custody under a sentence of a court of this state must petition for
post-conviction relief under this part within one (1) year of the date
of the final action of the highest state appellate court to which an
appeal is taken or, if no appeal is taken, within one (1) year of the
date on which the judgment became final, or consideration of such
petition shall be barred. The statute of limitations shall not be tolled
for any reason, including any tolling or saving provision otherwise
available at law or equity. Time is of the essence of the right to file
a petition for post-conviction relief or motion to reopen established
by this chapter, and the one-year limitations period is an element of
the right to file such an action and is a condition upon its exercise.
Except as specifically provided in subsections (b) and (c), the right
to file a petition for post-conviction relief or a motion to reopen
under this chapter shall be extinguished upon the expiration of the
limitations period.

Tenn. Code Ann. 8§ 40-30-202(a) (1997).
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and no"arti-tolling" provision. See generally Tenn. Code Ann. § 40-30-101 t0-124 (1990) (repealed
19%). In Watkins, our date's highest court held that the saving statute found at Code sedion 28-1-
106 operated to toll the statute of limitationswhere the post-conviction petitioner was "at the time the
cause of action acaued . . . of unsound mind . . . ." Watkins, 903 S.W.2d at 304-05 (quoting Tenn.

Code Ann. §28-1-106 (1980)).

More significantly for the petitioner at bar, the Watkins court s analysis did not end
there. It went on to hold that even in the absence of the savings statute, due process would be
offended by application of the Satute of limitationsin the case of mental incompetence. Watkins, 903
S.W2dat 305-06. In s0 holdng, the court employed the prindples of Buford v. State, 845 S.\W2d
204 (Tenn. 1992), and found that the petitioner's private interest in mounting a constitutional attack
tohis conviction autweighed the governmental interest in pronroting fairness andfindity. Watkins, 903
SW.2d at 306-07. Put anather way, the state's application of the statute of limtations to a post-
conviction petitioner who was mentally inconpetert throughou the limitations period denied him "a
fairand reasonable oppartunity” topresent his daim Watkins, 903 SW.2dat 307. Accordingly, due

pracessrequired that such a petitioner be afforded areasonable oppartunityto asserthisclam

Under the 1995 Aa, the "anti-<tolling" provison defeats the gperation of the savings
statute. See Tenn Code Ann. § 40-30-202(a) (197) (“anti-tdling’); Tenn. Code Ann. 8§ 28-1-106
(1980) (savings). However, the "antitolling” provison has no gperaton against corstitutioral

principles. Vikki Lynn Spelman v. State, No. (20Q01-9801-CC-00036, dip op. & 4 (Tem. Gim Ap.,

Jackson, Aug. 21, 1998), pet. for perm app. filed (Tenn. Oct. 21, 1998). Thus, the portion of the

Watkins hdding which recagnizes adue process right totolling of the statute of limtations remains

vigble in the face of the Paost-Convidtion Procedure Ad of 1995. Vikki Lynn Spellman, slip op. at 4.

Accardingly, Sealss petition must be evaluated consistertly with the holdng of Watkins.

The petitionalleges that Seds "has never been conpetert in this causeto raise any



of his claims for relief, nor was petitioner psychologically sound at the time o his conviction and
sentence.” The petition further dleges tha he suffers from “psycholagical and neurdogica brain
damage" and has a histary o mental illress in his family which is documented by the records of the
Cherokee Mental Hedth Center.  The petition also dleges Seals has sustained numerous head
injuries, has a childhoad history of abusing inhalants, experiences "radical mood and delusional
disorders, extreme depression, loss of menory . . . inability to recall even recent events, displays poor
judgment, and has difficulty with thinking abstractly.” The petition further aleges tha Seds's trial
counsel submtteda saornmotion far mental evauationof Seds inwhich counsel dlegedthat Seds
did not appear to understand the seriousness of the charged crinre, the possible peralty, and the
wrorgfuness and severity of hisalleged corduct. Further, counsel dleged that Seds "appears. . .

to be different persons, in his thought process at differert paintsin time.'®

Thetrial court's initial reviewof the petition was pursuant to Code section 40-30-206,
which provides that the trial court shall consider the factud allegatiors to be true in detemining
whether the petitionshall be dsmissed. See Tenn. Code Am. § 40-30-206(f) (1997). Contrarytothe
argument of the gtate that Sealss clamwas praperly dsmissed because he dffered no prodf other
than his own "unsupported assertions,” the petitioner is not to be disbelieved simply because he has
offered no evidence ather than his own allegations at this preliminary stage of the pleadings.* Of
course, the petitiorer is required to make a "full disclosure d the fadud basis' of the grounds for
relief, and the lower cout must exarrine the allegations d fact priar to the presentation of proofat a

hearing. Tenn. Code Ann.§ 40-30-206(d), (f) (1997). However, a petitioner cannot be expeded to

°A copy of the motion is attached to the petition as an exhibit. Its content
is as alleged in the petition. Neither the record of this appeal nor the appellate
record of Seals's prior post-conviction action reveal whether this motion was ever
ruled upon. Seals alleges, however, that trial counsel "took no further action to
have petitioner properly evaluated."”

*Furthermore, the state's assertion is incorrect. As discussed above,
Seals attached an exhibit which corroborated his allegation that his trial counsel
sought a mental evaluation due to counsel's concerns about Seals's mental
competency.



present proof prior to being given the opportunity to do so.

Inthis case, Seals has alleged facts, which if takenastrue, establishthat the statute
of limitations shoud not be gpplied to bar his petition. He claims he has been mentally incompetent
for the entire period during which the statute of imitati ons otherwise would have provided for bringing
his claim. He has alleged specific mental conditions which he says have rendered him mertally
inconpetent. Although this is arguably a close case with respect to the sufficiency of the allegations,
we hold that as a matter of prelimnary consideration, Sealss alegations are sufficient to save his

petition fromsummary dismissal based upon untimeliness.  See Vikki Lynn Spellman, slip op. at 6

(remand for further findings ontolling of statute of limtations appropriate because petitioner made

more than "nmere condusary allegations of incampetence’).

We take this opportunity to note that due to the nature of a claim of mental
incompetency, a post-canviction petitioner seeking relief fromthe statute of limitations bears a heavy
initid burden in stating "a dear and specific statenent of al grounds upon which rdlief is sought,
including full disclosure of the factual basis of those grounds” See Tenn. Code Ann. 8 40-30-206(d)

(1997). The petitioner in the case at bar, like the petitionersin Watkins and Vikki Lynn Speliman,

alleged in his atherwise untimely post-convidtion petition nat only specific symptoms of mental
incompetence but also pre-existing events or ciraunstances that serve as independent indida of
incompetence. In Watkins, the state “acknoMedged that the firgt petition was dismissed without
prejudice because the petitioner was mentally incompetent,” and moreover, Watkins had been
continuoudly serving his Departmert of Gorredion sentence as an inmate in the Departmert’s Lois

M. DeBerry Special Needs Facility. Watkins, 903 SW.2d at 302. In Vikki Lynn Spellman, a pretrial

mental evaluation had been ordered, and although the eval uation report deemed Spellmancompetent
tostandtrial and gpiredtha aninsanity defense coud notbe supported, “it recommended ‘outpatient

supportive counseling” at the loca mental hedth center. Vikki Lynn Spellman slip op. at 5.

Additionally, and significantly, Spellman had been placed for treatment in the DeBerty fecility by the



Departrrent before her first post-convidion petitionwas filed. Vikki Lynn Spellman, slipop. at 5. In

the present case, trid counsd filed a pretrial motion for a mental evaluation. The petition alleges that
the petitioner and/or his family hasa docurentedtreament history at the local mental hedth certer.
These allegations of pre-existing indcia of mertal incompetence are buttressed in the petition by

specifi cally articulated allegations of mental il ness.

Furthermore, we recognize that the state may ultimately prevail on its
statute of limitations argument. Seals has surpassed the threshold for summary
dismissal; he has not proven his claim. The burden remains on himto establish that
he was mentally incompetent as alleged in his petition. On remand, the trial court
shall afford the petitioner and the state the opportunity to present evidence onthe
petitioner's mental capacity as it relates to the statute of limitations. If the petitioner carries
his burden of proving facts which require tolling the statute of limitations due to mental incompetence,
then the trial court shall proceed to the merits of the condtitutional issues presented in the petition
On the other hand, if the petitioner does not carry his burden of proving mental incompetence as
regards the satute o limitations, thetrial court shall dismiss the petition as urtimely. Accord Curtis

Watkins v. State, No. 02C01-9209-CR-00212 (Tenn. Crim. App., Jackson, Nov. 3, 1993) (opinion on

petition for rehearing) (post-convidtionpetitionrenmanded for determinationof petitioner's conpetence

during limitations period), aff'd, 903 S.W.2d 302 (1995).

Il
The second guestionis whether the trial cout's dismissal was revertheless praper

because the petition was nat Sealss first.

*Seals alleges he should not be bound by his first petition because it was
filed by someone other than himself. However, as discussed above, we believe
a better rationale for overcoming the "one petition bar" is found in the language
of the statute itself.



The Post-Conviction Procedure Act of 1995
contemplates the filing of only one (1) petition for post-conviction relief. In no event
may more than one (1) petition for post-conviction relief be filed attacking a snge
judgment. If a prior petition has been filed which was resolved on the merits by
a court of conpetent junisdction, any second or subsequent petition shal be
summarily dismissed.®

Tenn Code Ann. § 40-30-202(c) (1997) (emphasis added).

In Seals's previous post-conviction proceeding, his petiion was dismissed based

upon the statute of limtations. See gererdly John Paul Seals. Thus, the first petition was not

"resolved on the merits.” In this situation, section 40-30-202(c) does not mandate that the instant

petition be summerily dismissed. See Vikki Lynn Spellman (petitioner allowed further proceedings on

second petition for post-conviction reliefwhere she alleged first petition was withdrawn because of her

psychological condtion);cf..e.q, Robert Lee Taylarv. Sate, No. 20Q01-9805-CC-00161 (Tem. Qim

App., Jackson, Aug. 12, 1998) (Rule20order dsmissingpost-convidionpetitionunder 840-30-202(c)
because previous petition had been determined "on the merits”). The tral court should not have

dismissedthe petition based upon Gode sedion 40-30-202(C).

Thetrid caurt's dismissal of Seds's petitionis reversed. The matter is remanded to

the trial court for the appointment of counsel and for further proceedings consistent with this opinion.”

JAMES CURWOOD WITT, JR., JUDGE

®The Act does provide for reopening of a previously filed petition in certain circumstances,
nane of which affordrelief to the petitioner before us. See Tenn. Code Am. § 40-30-217 (1997).

"In a motion to remand filed in this court and in supplemental briefing,
Seals has raised additional legal and factual allegations challenging the firmness
of his conviction. None of these allegations address the statute of limitations and
previous determination issues presented in this appeal. Therefore, we express
no opinion other than that consideration of these allegations is necessary only if
(1) the petition is determined to be timely and (2) the allegations are properly
presented to the trial court in colorable form.
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CONCUR:

DAVID H WELLES, JUDGE

L.T. LAFFERTY, SPECIAL JUDGE



