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OPINION

The appellant, Coy D. Wiliams, referred herein as “petitioner,” appeals as of right fromthetrial courts
dismissal of his petition for post-conviction relief. Petitioner entered guilty pleas in 1992to murder first degee,
aggravated burglary, andtheft under $500. Pursuant to a plea agreement, petitioner received alife sentence
for the murder conviction and concurrent sentences of ten years and eleven months, twenty-nine days for the
burdary and theft convctions. The petitioner filedfor post-canviction rdlief, dleging his guilty pleas were not
knowingly and voluntarily made and that he received ineffective assisance of counsel. Folloning an
evidentiary hearing, the trid court deniedrelief. After arevewof the record, we AFHRMthejudgnent of the

post-conviction court.

PROCEDURAL BACKGROUND

After the commencerrent of a jury trial on October 14, 1992, the petitioner dedtedto pead quilty to
murder first degree, aggravated burglary, and theft of property under $500 on October 16, 1992. We glean
from the guilty plea proceedings that the petitioner and a co-defendant, Frank Whitnore, broke into the
residence of one of Whitnore's rdativesand killedtherelaive. Two days after the murder, the petitioner gave
a detailed tape-recorded statement to police officers as to how the offense occurred. The state gave notice
to the petitiorer that it intended to seek the death pendlty. Petitioner's counsel filed a motion to determine
whether the state could seek the death penalty, due to the petitiorer'smental retardation At the condusion
of a hearing on Cctober 14, 1992 to deternine the merits of the petitioner’s notion, the trial court found by,
a preponderance of the evidence, the petitioner’s functional inteligence quotientwas 70 or below and that the
petiioner had defectsin adaptive behavior. Ths behaviorwas manfestedbyage 18, andexsted a thetime
of theoffense. Thetrial caurtgranted the petitioner’s notion to exdude the death penalty, and the sategave

indications of an appeal. Subsequently, the petiioner entered his guitty pleas.

The petitioner timely filed a petition for post- conviction reliefall eging invol untary guilty pleas, ineffedive
assistance of counsel, and prosecutorial mscordud. The petitiorer filed an amended petition dleging (1)
his mental dsease o defed prevented him frommeeting the knowing and vduntary requirements for ertry

of a quilty plea; (2) petitioner’'s counsel and the prasecutor alloved the petitioner  enter such pleas while



aware of hs mental condition; (3) counsel and prosecutor failed to request a hearing to determine the
petitiorer's conpetenceto enter aguilty pea; (4) peitioner'scounsd shoud have filed a motion to suppress
petitiorer’s statement given to the police on seweral additional grounds that were available; and (5)

prosecutorial msoonduct inthe procurenert of the gullty peas by intimdation

POST-CONVICTION HEARING

A. Guilty Plea

The petitioner, age 35at the tire o the hearing, testified he pled guilty because the state intended
to seek the death penalty on him, and he was “scared todeath.” The petitioner understoad pleading guiilty to
mean an “easy way out’ for the court and himself. The petitioner coud not recall the specific detailsthetrial
judge discussedwith him at the guilty plea hearing. The petitioner did not believe he deserved a life sentence

and warted a newtrial.

Charles B. Dungan, Jr., licensed attarney since 1965, testified he was appanted to represert the
petitioner at the preiminary hearingand continuedto do so throughthetrial stage, urtil the petitiorer entered
his guitty pleas. Aftertalkingto the petitioner, defense counsel discoveredthe petitioner could not reador write
andwas of obvious lowintelligence. Thus, counsel begananintensiveinvestigationintothe petitioner’ s mental
background. The petitioner was sent to Midde Temessee Mental Hedth Irstitute far an evaluation as to
competency and an insanity defense. The petitioner was found campetert to sand trial, and an insanity

defensewas nat available.

Based upon the findngs of Midde Temessee Mental Hedth Indtitute asto the petitioner’s lowIQ, due
tomental retardation, counse fileda notion to prevent the state fromseekingthe death penalty. On Cctober
14,1992, counsel submittedtwo experts tothetrial courtto suppart his postion In rebuttd, the state offered
an expert from Midde Temessee Mental Hedth Institute. Prior to this hearing, the experts ineniewed the

petitioner and found no inconpetercy.

Counsel believedthetria courts dedsion to dsallowthe death penalty could possibly be overtumed

on appeal. Counsel advised the petitioner that his chances in a trial were zero, and it was in his best interest



to enter a plea of guitty to avoid any chance of the death penalty. The primary focus of the defense wasto
awidthe death penaty. Counsel testified, based upon various times and various circumstances in the past,
the petitiorer'sresponseswere appraoriate, and he seemedto undergand. Gounsel was of the opinion that,
in the alsence d the petitioner's confesson, the state coud convidt him  As a result of their several
conversations, counsel believed the petiioner understood he was entering a pea of guilty and that his

sentence woud be life imprisonmert.

Craig L. Garrett, alicensedattarney since 1983, testified he wasappanted torepresent the petitioner
as co-counsel, since the state was seeking the death pendty. Mr. Garrett testified he and Mr. Dungan talked
to the petitioner after the competency hearing and explained what had happened. Counsel had further
conversations with the petitioner the next day. M. Garrett described the case as being very dfficut to win,
and, if thepstitiorer dedguilty, the satecouldna appeal, and innoway cauldthe petitioner receive the death

penaty. M. Garrett testified the petitioner understood what he was daing at the guiilty plea.

Mrs. Shirley Willianms, ane of the petitioner’s sisters, testified her brother is of low intdligence, has

difficulty understanding things, and camat read o write. The petitioner was hit by acar at age 6.

Mrs. Nancy Gnnamon testified she is one of the petitioner’ sisters and that her brother has the mind

of a9-year-ad. Inher opinion, the petitioner did nat understand his charges or why hewas in court.

Initsfindings of fact, the post-conviction court held the petitioner understoodthe nature of the charge,
the strength of the proof against him, and the advice of his attorneys. The court foundthe petitioner made a

knowing and wvoluntary dedsion to plead guilty.

Findings of the pogt-conviction cout are kinding on appeal unless the evidence preponderates
othenwise. Butler v. State, 789 SW.2d898, 899 (Tem. 1990); Harries v. State, 958 SW.2d 799, 802
(Tenn. Crim. App.), per. app. denied (Tenn. 1997). This Court may not reweigh or reevaluate the evidence
or substitte its inferences for those drawn by the past-convidiioncourt. Moreover, questions concerningthe
credibility of witnesses and weight and vaue to be gven their testimony are for resolution by the post-

conviction caurt. Black v. State, 794 SW.2d 752, 755 (Tenn. Crim. App.), per. app. denied (Tenn.



1990).

Whenthe accused optsto plead gulty, the deamust be vduntarily, undergandingly, and knoningy
entered to passcondtitutiona muster. Kercheval v. United States, 274U.S.220,47 S.CL 582, 71 LEd.
1009 (1927); Boykin v. Alabama, 395 U.S. 238,242, 89 S.Ct 1709, 1712, 23 L.Ed.2d 274 (1969); Parke
v. Raley, 506 U.S. 20, 29, 113 SCt. 517,523, 121 LEd 2d 391 (1992); Brooks v. State, 187 Tenn. 67,
72,213 SW.2d7, 9(1H48). As aur Suprene Court stated inState ex rel. Barnes v. Henderson, 220
Tenn. 719, 727, 423 SW.2d 497, 501 (Tem. 1968), “It isrecognizedin this State, asin dl jurisdictions, that

a plea of quilty must be made wvoluntarily and with full understanding of its consequences.”

If the accused is to make a “voluntary and intel ligent choice among the alternative courses of action”
available to im, caunsel must advise the acaused, anong ather things, o the choicesthat are availale to
him as well as the probable outcome of these choices. | A.B.A. Standards for Criminal Justice 8§4-51
commentary (2ded 1986). If counselisconvincedthat theaccused shauldaccept a plea bargain agreement
and plead guilty, counsel should recommenrd that the accused opt for this choice. Counsel may use
reasonable persuasonwhen makingtherecommendation. Parham v. State, 885 S.W.2d 375, 384 (Tenn.

Crim App.), per. app. denied (Tem. 199%4).

Fromour review of the recard, the petitioner hasfailed to demonstrate in this appeal that the evidence
preponderates against the post-convidion court'sfindngs. Harries v. State, 958 SW.2dat 802, Clenny
v. State, 576 SW.2d 12, 14 (Tem. Qim App. 1978), cert. denied, 441 U.S. 947, 9 S.Ct 2170, 60
LEd.2d 1060(1979); Long v. State, 510S.W.2d 83, 86 (Tenn. Gim. App.), cert. denied (Tenn. 1974).
The gulty pea proceedings reved the trid court, in view of the petitioner’s mental condition, carefully
questioned the petitioner as to what he was doing and his understandng of the consequences thereof in
compliance with Rule 11, Tenn R. Grim. P. His trid counsel tedtified that, after their conversations, the
petitioner appeared to understand ther advice and made his oawn dedsion to plead guilty. We find the
evidence in this recard supparts the post-convidion court's finding that the petitioner’s pleas were voluntarily,

understandngy, and knowingly entered Thereis no merit tothisissue.

B. Ineffective Assistance of Counsel



The petitiorer contendsthat hiscounsel’'s decision not to pursue a mation to suppress his confession
priar to trial was nat a reasonable decision and not within the range of competence demanded by attorneys
incriminal cases. The state counters by alleging that the petitioner has failedto carry his burden of prodf, and

the evdence supparts the trid court’'s condusion.

As to the facts surmrounding his confession, the petitioner testified his attomeys showed him a copy of
his staterrent, but he didnat knowwhat a notion tosuppress was. The petitioner advised his counsel that he
was ondrugs, cocane, at thetime of the corfession. The petitioner testified that, during his interview, police
officers brought his charge partner inthe roam, laid a pistd onthe desk, and tdd themthat if either of them
moved or tried to attack each other, the officerswoud shoot them  The petitiorer was afraid because the

officersturned the tape-recorder an and off and aded crazy.

Mr. Dungan agreed the petitiorer informed himof the details of the pdice interview and about the
pistol, but did nat recdl if the petitioner told him about being under the influence o cacaine at the tine.
However, counsel was aware of drug involvement fromthe petitiorer's statenent. Counsel filed amotion to

suppress the corfession, but no hearingwas held an the motion.

As to the motion to suppress, co-counsel, M. Garrett, testified he could nat recdl if the motion was
heard, but heand M. Dungan determined the notion hadnomerit. M. Garrettdesaibed his reationshipwith
the petitioner as “very good,” and they discussed the petitioner’s statenment several times. Mr. Garrett found
the petitioner’s statenert to be detalled and contained a good grasp of what was occurring.  As to the
petitiorer being on drugs at thetime of the canfesson, Mr. Garrett testified:

It just didh't soundtha way. Andit didn’t read that way. Ard it just — theres
nothing to bear that out, is the problem that we had. You know, he was
praperly Mirandized. You know, the way the statement went, that was what
concemed us so much. They had both Defendants together and theywoud
ask one and then the other would chime in andsay, well, now; hdd an, donit
you rememnber thus and such, and the other one would say, oh, yeah, tha's

right. And it just had such a ring of, you know, of authenticity to it because
of the way it was taken.

Inits findings of fact, the post-canviction court found the notion tosuppress wastinmelyfiled, but trial

counsel decided that the fadts and lawdid nat support the motion. Thus, counsel’s decisonwas within the



range of reasonable competence.

In arder for the petitiorer to be granted relief on the graund of ineffedive assistance of counsel, the
petitioner must establish that the advice given or services rendered were not within the range of competence
demandedof attomeys in ariminal cases andthat, but for his counsel’s deficient perfarmance, theresult o his
tial would have beendifferert. Strickland v. Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 2068, 80
LEd.2d 674 (1984); Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). The burden is on the petitioner
to show that the evidence preponderates againg the findngs o the trial court. Clenny v. State, 576
SW2d12 13(Tem. Gim App. 1978), cert. denied, 441U.S 947 (1979). Otherwise, the findings of fact
made by the trial court at the evidentiary hearing are conclusive on appeal. Black v. State, 794 SW.2d
752, 755 (Tenn. im. App.), per. app. denied (Tenn. 1990). Moreover, this Court cannot second-guess
tnal counsel's tactical and strategc chaces, wnless those choices are uninfarmed due to inadequate

preparation. Hellard v. State, 620 SW.2d 4, 9(Tem. 1982).

We agree with the pogt-canviction court finding the dedsion by trial counsel to fargo the motion to
suppress the petitiorer’s confession was within the range of reasonable competence dermanded of attorneys
in criminal cases. From a totality of circumstances, defense counsel found the petitioner had been praperly
Mirandized; the details of the confession indicated the petitioner was not under the influence of any drug; the
coercive nature of placing the pistol on the desk wasto keepthe petitioner and charge partner fronattacking
one another; and the manner in which each defendant carected the ather indicated the corfession was

vauntary. Thereis no merit tothisissue.

L. T. LAFFERTY, SENIOR JUDGE

CONCUR:

DAVID H. WELLES, JUDGE

JAMES CURWOOD WITT, JR., JUDGE



