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OPINION

The petitioner, Jerry Lee Craigmire, appeals the Knox County Crimind Court's

dismissal of his petition for post-conviction relief. On appeal, the petitioner rai ses the following issues

for our review:

Whether his conviction as an hahitua offender
vidated the dodrine o cdlateral esoppd.

Whether thetrial cout’s instructionsto the jury a the
condusion of the petitioner’s hakitud crirmind trial
shifted the burden of proof to the petitioner, thereby
violating his right to due process.

Whether theadions dof thetrial court ard the
prosecutor during dosing argurents inthe
petitioner’s habitual aimnd trial denied the petitioner
the effective assistance df counsel, due process, and
a far trid.

Whether the petitioner’s counsel was ineffective at
trial and on direct appeal in failing to raise the issues
relaingto oollateral estoppel and the petitiorer’s
closing argument.

Fdlowing a thoraugh review of the recard and the parties briefs, we affirmthe judgment of the post-

conviction oourt.

|. Factual Background

On Noverrber 16, 1987, a Knax County jury found the petitioner guiilty of one court of

larceny and ore count of receiving stden praperty.  The petitioner’s convictions arcse frombhis theft of

awoman's purse and his contemparaneous possession of a solen car. These convictions werethe

triggering offenses underlying the prosecution of two counts of the petitioner’s indictment, chargng him

with being an habitud crimnal. The jury acquitted the petitioner of being an habitud crininal with

regpect tothe larceny conviction. With respect tothe petitioner’s conviction far receiving stolen

property, the jury was unable to reach a verdict, and the court declared a mistrial. Following a second



mistrid, a jury finally retuned aguilty verdct on February 8, 1989." In accordance with the habitual
crimnd statutes, the petitioner received a sentence d life inprisonmert in the Temessee Departnent

of Correction for the offense of receiving stolen property.

At the petitioner's Felbruary 8 1989, habitual arimind trial, the State introduced into
evidence indictments and judgments of conviction reflecting that, in addition to the triggering offense of
receiMng stden praperty, Jerty Lee Craigmire had previoudy been convided onMarch 18, 1982, of
attempting to pass a forged prescription on a day in January, 1981, and receiving stolen property on
January 2, 1981. The indictments and judgments also reflected that, on March 18, 1982, Jeny Lee
Craigmire had been convidted of the fdlowing offenses pursuart to his pleas of gullt: receiving solen
praperty in February, 1981; receiving stden prgperty and second degree burdaryin April, 1981; two
counts o receiving solen property and two counts of second degree burdary in May, 1981; three
caunts of second degree burgary and ane caurt of the sale of aredt cards by a person other thanthe
issuer or issuee in June, 1981; and one count of first degree burglary in October, 1981. For these
offenses, the petitiorer had received an effective sentence of devento twerty-five yearsincarceration
in the Tennessee Department of Correction. The State additionally introduced the testimony of
Charles Coleman, a Lieutenart with the Knaxulle Police Department, whotedtified tha the petitiorer
wasthe same Jerty Lee Craigmire who had conmitted the triggering offense and the fourteen prior
offenses. The petitiorer presented no proof. The recordrefleds that the jury returned averdia of guilt

folloning three minutes of deliberation

On dred appeal, the petitioner challenged the sufficiency of the evdence supparting
his conviction far recelving stolen property; the adequacy of the jury’s verdia of guilt as stated by the

juryforeman; and, with respect tothe petitioner’s conviction o the habitual aimna charge, the trial

The record reflects that the Honorable John J. Duncan, Judge, presided over the petitioner’s
trial for the substantive offenses and the petitioner’s first three habitual criminal trials. The Honorable
Randall E. Nichols, Judge, conducted the petitioner’s final habitual criminal trial, which resulted in his
conviction.



caurts falureto gran a continuance to the petitioner based upon the Sate's falureto provide a
written list of predicate convictions in advance of trid. This court affimmed the petitioner’s convictions.

Statev. Graigmire, No. 1262, 1990 WL 29736 (Tenn. Qim. App. a Knoxulle, March 22, 1990).

On June 5 1991, the petitioner filed a petition for post-conviction relief. On June 17,
1991, the post-conviction court gopointed the public defender to represert the petitioner, andthe
petitioner submitted an amended petition. The post-conviction court conducted a hearing on July 23
and 25, 1997. At the hearing, the petitioner asserted numerous graunds for relief, indudng the
following:

1 Whether the petitioner’s habitual aimina conviction violated the
dactrire o cdlateral estoppd.

2. Whether the trial court’s ingtructionsto the jury during the petitioner’s
haltual criminal trial shifted the burden o prodf to the petitioner,
violating his right to due process.

3. Whether the prosecutar ergaged inmisconduct during the petitioner’s
habitual aimnd trial by ojeding duringthe petitiorer’s closing
argumert that the “jury has noright to ignare the law ... .”

4. Whether the trial court erroneously redricted the petitioner’s closing
argument inthe habitud criminal trial, denying the petitiorer due
process of law.

5. Whether the petitioner’s counsel was ineffective at trial and on direct
appeal.

Atthe hearing, the petitioner testified. He conceded that his aimnd record induded
the fourteen prior convictions uponwhich the State relied inthe habitual arimina proceedngs. He
further testified that the parties presented the same evidence and the same arguments in both habitual
crimind proceedings. Additiorally, the post-conviction court questioned the petitiorer’strial counsd,
Byron Bryant, conceming his closing argument in the petitioner’s final habitual criminal trial. Mr. Bryant
tedifiedthat, during closing argumert, he attempted to argue that the habitual aimind statutes should

not goply in the petitioner's case. Thetrial court prohibited M. Bryant fram engaging in this argument



and threatened to hold Mr. Bryant in contermpt of court if he perssted.

IMr. Bryant conceded that he dd not chdlenge ondirect appeal the trial court’s
limitations upon his closing argument or chalenge the petitioner’s habitual aimina conviction on the
bads of dauble jeopardy. He expainedthat his lega researchrevealed several Tennessee Supreme

Cout cases which were directly contrary tothose argunents. He concluded, “I dd the best | could.”

Atthe condusion of the hearing the past-convidion caurt made the fdlowing
observations:

[I]t is pretty clear tome franthis argument that thisis not an

ineffedive assistance of counsel. ... M. Bryant dd everythnghe

could humanly do. He raised all these issues that you have raised,

made dl those argunents tothe Court, and did them forcefully.
Subsequently, on Septermber 5, 1997, the post-conviction court dismissed the petition for post-
conviction relief. In a memorandumapinion, the court again concluded that the petitioner had received

campetert representation and additionally concluded that the trid court’s limitations upon the

petitioner's closing argument in his habitual criminal trial did not constitute a denial of due process.

lI. Analysis

A. Collateral Estoppel

The petitioner first contends that his halitud crinind conviction violates the doctrirne
of collaterd estoppel. The petitioner did nat raise this issue on dred appeal, thereby waiving the
issue. Past-convidionrelief is generaly not available tolitigate issues that have beenwaived. Tenn.
Code. Ann. § 40-30-111 (1991). However, the petitioner also argues that his attomey was ineffective
ondirect gpped in falling to rase thisissue. In this context, we must determine whether appdlate
caursd'’s falureto raise this issue was belowthe range of conpetence demanded o attarneysin
crimna cases, Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn 1975), and whether this falure was

preudcial. Strickiand v. Washington, 466 U.S. 658, 687-607, 104 SCt. 2062, 2064-2069 (1984). See




also Ponersv. Sate, 942 SW.2d 551, 557 (Tenn. Code. Ann. 1996). Because the petitioner must

establish both ineffective performance and prejudice in order to prevail on a claim of ineffective
assistance of counsel, we need not evaluate counsel's performance if the petitioner has not
established prgudice. Henleyv. Sate, 960 SW.2d 572, 580 (Temn. 1997), cert. denied, _ US. __,
119 S.Ct 82 (1998). In order to ascertain if appellate counsel's performance was prejudicial, we must

address the merits of theissue neglected on apped.”

Citing Ashe v. Swenson, 397 U.S 436, 90 SCt. 1189 (1970), the petitioner argues

that principles of collaterd estoppd precluded his conviction as an habitual aimind in this case. In
essence, the petitioner asserts that, when the jury acquitted the petitioner of the habitual aimind
charge rdating to hislarceny convction, the jury necessarily dedded the issue o the petitioner’'s

habitual arimina status with resped to the corvidtion for receiving stden praperty.

In Ashe, 397 US. at 45446, 0 SCt. at 1195, the United States Suprene Court held
tha thedoctrire o cdlateral estoppd is embadied inthe Fith Amendment guarantee againg daule

jeopardy. Statev. Vidkers, 985 SW.2d 1, 7 (Tem. Qim App. 1997), pem. to appeal denied, (Tenn.

1998); State v. McKennon, No. 01Q01-9710-CC-00456, 1998 WL 849287, a **2-4 (Tenn. Grim. App.

at Nashwville, Decermber 3, 1998). The Cout explained that “oollaterd estoppd’ ... means sinply that
when an issue of uimate fact has once been determined by a valid and final judgment, that issue

camot again be litigated betweenthe sane parties in any future lawsuit.” Ashe, 397 U.S. at 443, 90
S.Ct at 1194. The petitioner bears the burden of demonstrating that the issue he seeks to foreclose

fromcongderation was necessarily decided in the firg trial. Dowiing v. United States, 493 U.S. 342,

2We note that, although the post-conviction court concluded generally that the petitioner
received the effective assistance of counsel, the post-conviction courtdid not explicitly address the
petitioner’s collateral estoppel issue in its mem orandum opinion dismissing the petition for post-
conviction relief. Tenn. Code. Ann. 40-30-118(b) (1991) required that the post-conviction court set
forth in an order or written memorandum of the case all grounds presented and state the findings of
fact and conclusions of law with regard to each such ground. However, failure to abide by this
requirement does not always mandate a reversal of the post-conviction court’s judgment. Rickman v.
State, 972 S.W.2d 687, 692 (Tenn. Crim. App. 1997). We conclude that the record of the post-
conviction proce edings is sufficient to effe ctuate meaningful appellate review. Id.
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350, 110S.Qx. 668, 673 (190). See also Vickers, 985 SW.2d at 7-8 (‘the burdenis on the appellant

to prove by dear ard convincing evidence tha, in the earlier tria, the court or a jury necessarily

decided the issue of fact which is an elemert at issue inthe present indidmert”).

In determining whether the petitioner has met this burden, a cout must engagein a

two-part inquiry. See, e.q., United Sates v. Gl, 142 F.3d 1398, 1401 (11th Cr. 198). Hrst, a

reviewing court must “examine the record of a prior proceeding, taking into account the pleadings,
evdence, dharge, and ather rlevart matter ... ” inorcer 1 seewhat fads, if any, were necessarily
determined by an acquittd at the fird trial. Ashe, 397 US. a& 444, 0 SCt. at 11K, Gil, 142 F.3d at
1401 Seoord, acourt must determine whether the previously determined facts condtitute an essentid
element of the proseaution aurrently under consideration. Gll, 142 F.3dat 1401. Ifthe previoudy
determined facts congtitute an essentid elemert of the subsequent prosecution, oollateral estoppel will

carpletely bar the subsequent proseaution. Vickers, 985 SW.2d at 7.

Because the dodrine of collaterd estoppe is embadied inthe Fifth Amendment
guarantee againg dauble jeopardy, we intially nate that cur suprene cout has held that the double
jeopardy provisons o the state and federd condtitutions do not generdly predude a secondtrial and
conviction under the habitual aimind statutes if adefendant is convicted of a second triggering

offense. Pearsonv. Sate, 521 S.\W2d 225, 227 (Tenn 1975). In so hdding, cur suprerre court

observed that ‘the habitual aimind statutes do not aeae an independert crime, but define and
presaibea status” pernitting the enhancerrent to life inprisonmert of the penalty far vidating ane of
the presaibed fdonies. Id. Moreover, contrary to the petitioner's argument in his brief, the occurrence
of two triggering convictions on the same cay followed by dual habitual criminal prosecutions does not
generallyimplicate prindples of doube jeopardy. Whether a defendant is convicted of two triggering
offenses on the same day or on successive days, habitual ciminality is a vehicle for the enhancenent

of punishment, nat a separde dfense, and jeopardy does not atadh. Id. See also Moare v. Stete,

563 S\w.2d 215, 217 (Tenn. Crim. App. 1977)(citing Pearson and the halitud crimnd statutes, this



caurt affirmed two separae, consecutive life sertences inpaosed fdlowing ore trial far triggering

offenses conmitted at the same time and place and an the sane oacasion).

Accordngly, we are diredly confronted with the question of whether our suprenme
court's holding in Pearson precludes application of the doctrine of collateral estoppel to successive
habitual aimna proseautions. We concludethat it doesna. “Collateral estoppel gppliesin aimna
proceedngs independert of double jeopardy prindples, and ane need not be twice placed in jeqpardy
of aimina punishrrent for mllaterd estoppd to gpply.” 50 CJ.S. Judgments § 919(@) (1997). The
Seventh Gircut Court of Appeds expained

The govemment's argument assumes that because collateral
esoppd is “arbadied” in the Double Jeopardy Gause, esoppe is
co-extersive with the Double Jeopardy Cause's ather protections.
Thus, the govemment asks us to hold that collateral estoppel can
never apply in circumstances where double jeopardy does not. Such
a holding would eliminate collateral estoppel from criminal cases and
overrule Ashe. A criminal defendant has no need for the benefits of
issue predusionif his entire praseaution is barred by double jegpardy
... Precisely contrary to the government’s assertion,
collateral estoppel is applicable in criminal cases only
when double jeopardy is not.

United States v. Bailin 977 F.2d 270, 275 (7th Gr. 192)(emphasis added). See also United States v.

Shenberg, 89F.3d 1461, 1479 (11th Cir. 196); State v. Butler, 505N.W. 2d 806, 809 (lowva 1998);

State v. Chase, 583 A2d 120, 122-124 (RI. 191); Ex Parte Tarver, 725 SW.2d 195, 197 (Tex Gim

Amp. 1986). But see United States v. Miller, 797 F.2d 336, 341 (6th Cir. 1986). But cf. Vickers, 985

SW.2dat 7-8.

Accordingly, relying upon the doctrine of collateral estoppel, the petitioner in this case
argues that, inthe petitioner’sfirst halitud crinind trial, the jury necessarily determined by its acguittal
that the fourteen prior convictions presented by the Sate did nat render the petitioner an hahitua
crimna. He andogzes his case to Ashe, arguing that the singe, dspositive, factud issue beforethe
jury during thefirst tial was whether the petitioner possessed the requisite number of prior

convictions. Thus, acocordngto the petitioner, it makes no difference that the triggering offense in



each habitual aimind proceeding was differert. The jury’s acquittal follorming the first habitual aimind
trial cdlaterally estopped the Sate's prosecution of the second count using the same prior

convictions.?

In Ashe, three or four masked men robbed at gunpoint six men engaged in a poker
game. Ashe, 397 US. a 437-438, 90S.Q. at 1191. The petitiorer, dong with three other men, was
charged with six separate counts of armed robbery o each of the Six poker payers. Id. at 438, 1191
The State first tried the petitioner for the armed rdbbery of ane o the poker players, and the jury
acgutted the petitioner. Id. at 438-439, 1191-1192. Sx weeks later, the State tried the petitioner for
the armed rolbery o another poker gayer, and the jury returned aguilty verdct. Id. at 439440, 1192.
The Cout observed that, a thefirst tial, the “snge rationally conceivable issue in dispute before the
jurywas whether the petitioner had been ore of therokbers. Andthejury by its verdct found that he
hadnot.” Id. at 445, 1195. Accordndy, the Court concluded that the petitioner’s secord trial was
precluded by the dodrine of collaterd estoppdl. 1d. The Gourt further explained that it dd not matter
that the second trial involved a different victim, because “the name of the victim, in the circumstances
of this case, had no bearing whatever ypan the issue o whether the petitioner was one of the
robbers.” Id. Similarly, the petitioner would argue that the name of the triggering offense in his case
had no bearing upon the issue of whether he possessed a sufficient nunber of prior convictions to be

an habitud offender.*

Thus, we must determine if the only fadud issue before the jury at the firgt habitual

criminal trial, which resulted in an acquittal, was the number of the petitioner’s prior convictions under

%I the petitioner had been convicted following the first habitual criminal trial, the State could
have relied upon the same prior convictions in successive habitual criminal prosecutions, consistent
with the Fifth Amendment to the United States Constitution and Article |, Section 10 of the Tennessee
Constitution. Pearson, 521 S.W.2d at 228.

“While the petitioner claims that this was the sole issue at the first habitual criminal trial and
that the same evidence was presented in both habitual criminal proceedings, the petitioner did not
challenge his prior convictions during the second proceeding. Also, as noted earlier, at the post-conviction
hearing the petitioner testified that, at the time of his trials in this case, his record did in fact include the fourteen prior
corvictiors relied upon by the State



the habitual aimind statutes. However, we note that the trarscript o the petitioner’sfirst hahitua
criminal trial is not before this cout. Again, under Ashe, 397 U.S at 444, 90S.Cx. at 1194, a court
must reviewthe record of the prior proceedings in order to determine if the dodrine of collateral
estoppd is gpplicable. The petitioner bearsthe burden of demonstrating the doctrine’s applicahlity.
Dowiing, 493 US. a 3950, 110S.Q. at 673, Vickers, 1997 WL 370357, at *5. The petitioner also
carries the burden of ensuring that the record an gpped conweys afair, accurae, andcomplete
account of what has transpired with resped to those issues that arethe bases of appeal. Tem. R

A. P. 24(b). See also Thonpsonv. Sate, 958 SW.2d 156, 172 (Tem. Qim App.), perm. to appeal

denied, (Temn. 1997). Thefailure todo so ordnarily results ina waiver o suchissues. 1d.

The defidency of the record was addressed at the post-conviction hearing. Atthe
hearing, the State speculated that during the petitioner’s first habitual criminal proceeding the jury was
confused about whether larceny, in contragt to receiving stolen property, could trigger the hahitua
crimnd statutes pursuant to Tenn. Code. Ann. 8 39-1-8(2 (Repeaed Noverrber 1, 1989)(listing the
offenses which tigger the habitual aimind statutes). In aher words, the State asserted that the jury’s
acquittal following the first trial was based upon a legal issue unrelated to the legal and factual issues
presented during the second habitual aiminal proceeding. The petitioner’s post-conwiction atorney
responded:

Judge, as to that explanation, obviously, | wasn't there, and that is not

a part d therecordin these cases or part o the tramsaript that was

prepared because he wasn't gpopeding fromtha proceeding. o, if

the Court is going to congder that, | wasn't anare that was gang to

be the argunent that there was a legd technicality as towhy they

aaguttedonone, but not the ather. | would askthat first proceeding

be transcribed, if in fact that is what the Court is going to rely on.

The Statethen conceded that the recard of the prior proceeding would not corfirmor refute the State's
theory. With respect to the State’s theory, the post-conviction court merely observed, ‘{Tlhat is one
feasible expanation. There may be others. | mean, who knows what the jurywas thirking.” On the

basis of this exchange, petitioner’'s post-conviction counsel dd not pursue supplenmentation of the

record.

10



Asnaded earlier, honever, the petitioner did tetify at the post-convidtion hearing that
the parties presernted the same evidence and the same arguments during both habitual aimind
proceedings. The State did not contest the petitioner's assertion. The record of the second
proceeding is before this cout. However, we conclude that the petitioner’stetimony is alone
insuffidert to satidy his burdento denorstrate that, inthe earlier trid, the jury necessarily deaded an

issue of fact. Dowling, 498 U.S. & 390, 110 S.Q. at 673, Vickers, 1997 WL 370357, at *5.

Moreover, we rged ary asserionthat, under the particuar ciraurrstances of this
case, thereoordis suffidert asit stands, because the only factual issue that isever befare thejury in
an habitual aimina proceedng is whether a defendant possesses the requisite number of predcate

convictions, See 39-1-801 (Repeded 1989). See also Moutrie v. State, 584 SW.2d 217, 219 (Tenn.

Crim. App. 1978)(‘[t]he only function of the jury insuch cases isto hear prodf on priar convictions of a
defendant, ypon charges constituting felonies under the statute, and to determineif a defendart’s
record of recidvismwarrants enhanced punishment as prescribed”). In ather words, we rged the
argurent tha a jury’'saaquittal o a defendant ona charge of hahitud crimndity will per se
collaterally estop the State from prosecuting a second habitual criminal charge if the State relies upon

the exact same prior convictions in both proceedings.

In an halitua criminad praceedng, a jury isin fact confrorted with nore than one
fadud issue. The applicalde pattern juryingtructions provide that, inorder o find that adeferdant is
an habitual aimnd, a jury nust find the follomng essentid elements beyond areasonable doulat:

1 the deferdart has been convicted of a least three
felonies ... prior to conviction for the present offense;

2. at least three of the priar felony convictions were for
separate offenses, cammitted at dfferent tines, and
0N Separate occasions;

3. na less thantwo o these three prior convidions

werefor the aimes of (rame aimes charged) ... ;

4. the defendant was chargedin the presert indctment

11



with the cammission of the crime of (nane crine),
and was convicted o it;

5. the defendant must have been charged with being an
habitual criminal in a separate count of the present
indctert.
T.P1. &im No. 3.01 (1988)(foanates onitted). Thefirst three elements rdate to the validty of the
priar convictions under the habitual arimina statutes. However, the jury nmust also find that the
petitiorer was convicted o the triggering offense and that the habitual arimina charge was contained
in aseparate court of the indicdment. While these two factual issueswoud rarely, if ever, ke dsputed,

it is conceivable that a jury could lanfully return averdia of acquittal despite its findng that a

defendant possessed the requisite nunber of prior convictions under the habitual criminal statutes.

The Supreme Qourtin Ashe, 397 US. a 444, 0 S.C. at 1194, warned against a

technically restridive application of the doctrine of cdlateral estoppel. See also United States v.

Leach, 632 F.2d 1337, 1340 (5th Cir. 1980)(the nerefac that a jury coud technically have acguitted
the deferdant without resolving the fadud issue asserted by the defendant did nat bar the gpplication
of the dodtrine of ollaterd estoppd). Nevertheless, in the absence of the recard o thefirst hahitua

criminal proceeding, we decline to apply the doctrine in this case.

Addiionally, the record before this court suggests that the petitioner’'s defense counsel
was effectively permitted to argue jury rullification inthe petitioner’sfirst three habitual ariimind trials.
A defendant may nat essentidly argue tothejury at tria that it shoud ignare the fads because the law
is unfar and then on gpped in asubsequent case conterd that the jury’s acguittal recessarily deaded
afactual issue. Cf. State v. Blache, 480 So.2d 304, 309 (La. 1984)(f the aaquittal inthefirst trial had
been against the weight of the evidence, the jury’s exercise of its power of nullification might have
precluded gpplication of the dodrine of collaterd estoppe!). Contrast Gil, 142 F.3d at 1401 n. 4 (the

possibility of jury rullification cannat enter into the analysis of courts making cdlateral estappel

12



inquiries); Leach, 632 F.2dat 1341 (acourt shoud not consider the possibility of jury rullification in
applyingthe doctrire of cdlateral estoppd). Inary case, far the reasons set fath abowve, ths issue is

without nrerit.

B. Jury Instructions

The petitioner next conplains that the trial court’s instructions to the jury during the
second habitual aimina proceeding shifted the burden of prod to the petitiorer, thereby violating his
right to due process.®> The trial court instructed the jury:

Records of prior convictions of the defendant are evidence which you

may consder of only as prod that heis infad an habitual aimna as

that termhas been defined above. Ajudgment of conviction of any

person under the same nae as that of the defendant creates an

inference that the identity of such personis the same as the

defendant.
The petitioner cites our sypreme court’s decisonin Lone v. State, 806 SW.2d 368 (Temn. 1991), in

support o hisargurrent.

The Sate contends, intum, that the petitioner has waived this argument due to his
failure o rasethisissue onappeal. However, the supreme court’s decisonin Lone was issued on
February 25, 191 The petitioner was convicted of being an habitual aimina on February 8, 1989,
and this court affirmed his convictions and serntences on March 22, 1990. This court has previously

held that, under these drcumstances, thisissue remains aviable ground far post-conviction relief.

See, eq., Jones v. State, 891 SW.2d 228, 230 (Temn. Gim App. 1994); Hopson v. State, No. 03C01-
9212-CR-00449, 1993 WL 360719, a *2 (Temn. Qim. App. a Kroxville, September 10, 193). But
see Jones, 891 SW.2d at 231-23 (Tiptan, J., conauriing)(opining that this ground for relief was

available well befare the supreme court’s decisionin Lowe). Inany case, this issue iswithout nerit.

Tenn. Code. Ann. § 39-1-804 (Repealed November 1, 1989), provided:

*The post-conviction court additionally neglected to address this issue in its memorandum
opinion dismissing the petition for post-conviction relief.

13



[A] judgment of convidtion of any person inthis state, or any ather
state, country or tenitory, under the same narre as that by which
such person is charged with the commission, or attempt at
cammission, of afelony under the terms of thischapter, shall be
prima facie evidence that the identity of such person is the same.

In Lone, 805 S.W.2d at 371, the Supreme Court held that the trial caurt’s ingructionto the jury
pursuart to this sedionimpermissibly shifted the burden of proof to the defendant in vidation of due
pracess. However, the supreme court dedined to stiike doan the statutory provsion as
uncondtitutional per se, futher holdngthat a jury instruction pursuant tothis statutary provsion coud

pass condtitutiond mugter if phrased internrs of a permssive inference. Id.

In this case the trial court offered the following explanation to the jury:

The Cout has charged the jury concerning a certain inference that
the jury may make inregardto certain evidence in this case.
However, the jury isna required to make this inference. It isthe
exclusive province of the jury to determine whether the facts and
ciraunrstances shown by dl the evidence inthe case warrart the
inference which the law permits the jury to draw.

The inference may be rebutted by dredt or drcurstantid evidence, o
bath, whether it exists in the evidence of the State or is offered by the
defendant, and the burden of proof remains, as aways, upon the
State to prove beyond a reasonable doubt each and every element
that condtitutes the difense before the defendant can be convicted.

Althaugh not required by lawto do so, whenthe deferdart offers
proof of anexplanaionto rebut the inference thus raised, you shoud
condder such proof, dong with dl the evidence, todetermine nat only
the carectress o the inference, but the reasonableness of the
defendant’s explanation.
You are not bound to accept either and, as aforesaid, the burden of
proving quilt of the offense charged beyond areasonable douht is
upon the State.
We conclude that the trial court’s instructions to the jury satisfied the due process reguirenents of bath

the federal and state constitutions.

C. Closing Argument

The petitioner further argues that, in the second hahitud crimina proceedng, the

14



adiors o thetrial courtand the prosecutar during closing arguments denied the petitiorer aclosing
argumert, prgudced the jury, and shifted the burden o proof to the petitioner, thereby denying the
petitiorer the effective assistance of counsd, due process, anda farr trid. Again, the petitioner failed
to rase thisissue ondirect gpped and nowalleges that his appellate counsel’s ormission congdtituted
ineffective assistance. In order to evaluate the prejudicial impact of appellate counsel's performance,

we will address the merits of this issue. Henley, 960 S.W.2d at 580.°

The petitioner spedficaly contends that thetrial court erronecudy preduded his
attarney frommaking the folloning argunents in closing:

Ladies and gentlemen, you looked at the recards that were entered.

Everyore o these offenses occured in1981 The recard is silent on

any dffenses on him other than this receiMing stden praperty that he
was convicted on in Novenber of 1987.

* k%%

Ladies and gentlemen, there are lats of thingsthat you canuse to

look at in this matter - the records that have been entered here - and

you canuse your own sense of freedom jusgtice, and fair play inthis.

Ladies and gentlemen, | ask you: Is it fair for a personto be

sentenced to serve alife sentence?
He assertsthat, because he was precluded fram making the above argurents, “the cout and state
deprived [the petitioner] o any meaningfu closing argumert ... .” Inconnedionwith his daimthat he
was denied aclosing argument, the petitiorer dso contends that the proseautar’s dojection tohis
closing argument condtituted prosecutarial misconduct. Moreover, the petitiorer contends that, in light
of the limtations placed ypoon his dosing argunrent, the State’s rebuttal argument was impraper.
Findly, the petitioner argues that the condud of the prosecutar andthe trial court shifted the burden of

proof tothe petitiorer, denying himdue process o law:

Fdlowing the post-convidion hearing, the post-canviction court made the fdlowing

®We note that, with respect to this issue, the petitioner’s brief contains inade quate citation to
authority pursuart to Tenn. R App. P. 27and Ct. of Crim App. Rue 10, rendering thetask o this court more difficult.
Generally, this deficiency results in waiver of the issue before this court. Ct. of Crim. App. Rule 10(b). Nevertheless, in the
interests o justice and in arderto affard the petitioner a full hearing, we will address the merits of tis issue.
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findngs of fad and conclusions of law:

The gravamen of [the petitioner’s] conrplaint in this prosecution for
habitual offerder gatus was that his lawyer was ot allowed to argue
that it was unfair to sentence this indvidua to prison for life for a
relatively minor felony offense; that is, receiving stolen property.

The record, of course, establishes that he had the requisite number o
previous convictions to pace himin the status of being an habitual
offender, and under the lawin effec at the time, he was eligble to be
congdered an habitual affender.

His lawyer had succesdully, on two prior occasions, arguedto a jury
that this was the only offense that he had had in a nunber of years;
that it was a relatively minor offense, and that they should not send
Mr. Craigmire to prison for the rest of his life for this offense of
receving stolen property.

Thosetrials endedin a mistrial. Hewas retried thenin 198[9] before
Judge Nchds. At the urging of [the prosecutor], the Gourt
admonished [defense counsel] not to make, basically, a jury-
nullification argurrent.

Duing the caurse of [defense caunsel's argument] ... objections were
made by the Sate and, gpparently, sustained by the Court, although
we do not have the benefit of the bench conference that took plece.
We donot havethat on record. But | think everybady would agree
that the Cout adnonished himand threatened evento hold himin
contermpt, if he continued in that argumert.

The argument, essentidly, wasthat it jus was nat fairto send this
manto prisan far the rest o hislife far committingwhat woud amount
to, basically, a class-E felony. For what its worth, my personal
opinion istha he praoably shoudnt get life in prison far canmittinga
class-Efelony. But that was nat the lawin effed at the time.

It is dear to e, inrevewing the cases, that it is nat appragpriate to
argue jury nullificationto thejury. ... | would not allowhimto argue
that they were allowed to disregard the law, but | think | would have
allored himto argue that this was a relatively minar offerse. But, in
essence, he got todothat during his closing argument, although it
was very hrief.

In conclusion, | amof the gpinionthat there was nat denid of due

pracess. There was no denid of effedive assistance of counsel in

this case.
These findings of fact are conclusive on gpped unless this court finds that the evidence preponderates
against the findings of the post-conviction cout. Alley v. State, 958 SW.2d 138, 147 (Tem. Qim

App.), pem. to appeal denied, (Tem. 197).
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I. Denial of Closing Argument

Asnaed earlier, the petitioner cortends that thetria court effectively denied hma
closing argument by sustaining the State's dojections during his attarney’s presentation. In Herring v.
New York, 422 USS. 83, 858, % S.Ct. 25650, 2553 (1975), the United States Suprerre Gourt held that
theright tothe assistance of counsel includes the right of counsel far the defense tomake aclosing

summation tothejury. See also Patty v. Bordenkircher, 603 F.2d 587, 539 (6th Gr. 1979)(hetrial

cout’s refusal to permit defense coursel in an habitual aiminal trial to make a find argument
condtituted adenid of the right to counsel). Atrial courts refusal to permit closing argumert is

reversble error per . See, eq., United Sates v. Davis, 993 F.2d 62, 64 (5th Cir. 1093)(“[gliven the

difficulty of determining the prejudicial impact of the failure to afford summation, the denial of a request
for it isreverable error per se); Patty, 603 F.2d at 589 (the rule announced in Herring is a per se rule,

precluding harmless errar analysis); United States v. Bowden, 579 F. Supp. 337, 343 (M.D. Tenn.

1982), affirmed, 723 F.2d 911 (1983)(‘it woud have been reversible error per seto have denied [the

defendant] an gpportunity to make any closing argumert at dl”).

However, the Court in Hening, 422 U.S. at 862, 95 S.Ct. at 2555, also observed:

This isna to say that closing arguments ina aimina case must be
uncontrdled or even unrestrained. The presiding judge must be and
is given great latitude in controlling the duration and limiting the scope
of dosing summations. He may limit counsd to areasonable time
and may terminate argument when continuation would be repetitive or
redundant. He may ensure that argument does not stray unduy from
the mark, or aherwise impede the fair and orderly condudt of the trid.
In dl these regpects he must be given broad discretion

See also Statev. Nesbit, 978 SW.2d 872, 900 (Tem. 1998), cert. denied, 1999 WL 181566 (U.S.

1999)(trid courts are acocorded wide discretionin cortralling closing arguments). Thus, in Bowden,
579 F. Supp. a 343-344, thefederd didrict court denied the defendart’s notion far newtrial,
condudngthat the court had properly forbidden defense counsel from*“arguing the law’ during closing
argument. The court observed:

“Becauseit is the court’s fundionand duty to instruct the jury on the
contrdling law it is] the better pradtice ... , of curse, ... tha any
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argunerts o thistype be limted sdely tonard demorstrating how the
evidenoe, or reasonable inferences therefrom conformto the law ... .”

Id. at 344 (citation omitted).

It is apparent from the record in this case that the trial court similarly limited defense
caunsd to argung how the evdence o reasorable inferences therefrom confarmedto the law. Itis
equaly apparent inthis case that there was no guestion that the petitioner possessed the requisite
number of prior convictions to establish his status as an habitual criminal and that the State otherwise
adduced suffigent proof at trial to support dl the elements of the charged offense. Accordngly, as
nated by the post-conviction court, the petitioner’s real conplaint is that, because he was in fact guilty
of being an habitual offender, he was left with nothing to argue in clasing except jury nullification, which

argurrent the trial court prohibited.

ii. Jury Nullification

In ather words, despite the petitioner’s praiegtations, we agree with the post-
conviction cout that the exduded argument congtituted an attermpt by defense counsd to prompt jury
nulification. Asnated earlier, the Stae was required to establish beyond a reasonalde douot that the
petitiorer had been convicted o a triggering dferse; the habitual aimina charge was contained ina
separate court of the indictment; and the petitioner had prevously been convicted of three fdlonies, as
presaibed by statue. Ten. Code. Ann. § 39-1-801 t0-803 (Repeded Novermber 1, 1989).
Therefore, the defense atomey’s referencesto the nunber of intervening years between the prior
convictions and the triggering dffense and the absence of addtional dffenses during those intervening
years were not relevant to any issue at the habitual criminal trial other than the possibility of
nullification Rather, defense coursel was dearly atenpting to argue that the petitioner had not
cammitteda aime inseveral yearsand that, therefore, the jurors shauld exerdse campassion

notwithstanding the harsh mandates of the habitual criminal statutes.”  Similarly, defense counsel's

"Following the petitioner’s habitual criminal trial, the trial court observed thathe had sustained
the prosecutor's objection to defense counsel’s statement concerning the silence of the record on
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query to the jury conceming the fairness of imposing a life sentence was, in the context of this case
andin light of defense counsd’s failure to poirt to any deficiency in the prod, an invtation to the jury

to exercise itsde fado power o nulification

A tiial court nat only has the discretion to control dosing argurrernt but a duty to
prevent improper argument. Arguments by counsel must be based upon the evidence introduced at
trial. State v. Tate, No. (2CQ01-9605-CR-00164, 1997 WL 746441, & *10(Temn. Qim App. 1997).
Moreover, corfusing or irelevant arguments should nat be permitted. Id. On the basis of these
guidelines and the following discussion, we conclude that the trial court correctly prohibited defense
counse fromarguing jury rullification. To the extent that defense counsel’'s argunrent was further

limited by the eMdence adduced at trid, this limitation was certainly no fault of the trial court.

A defendant does not possess a constitutional right, whether pursuant to the due
process provisons o the state and federd condtitutions or embodied inthose documents’ guarantees
of aright toa tial by an inpartia jury, to place theissue of jury rullification befare ajury ina aimna
tial. Thus, Tennessee courts have upheld refusals by trial courts, in response to defendants’
requests, to informjuries that they may disregard the applicalde law in reaching averdid. See, eq.,
State v. Taylor, 771 SW.2d 387, 307 (Tem. 1989); Janowv. Sate, 567 SW.2d 483, 485 (Tem. Gim
App. 1978). Moreover, in State v. West, No. 182, 1988 WL 13559, at *1 (Tenn. Crim. App. at
Kroxville, February 22, 1988), a case arising under the habitual aimind statutes, this court addtionally
rejected the propriety of evidence and argurment by a defendarnt concerning jury nullification:

[D]efendants sought to have the jury deterrrine tha they were nat

deserving of a life sentence even though the record clearty shows

they were habitual aiminals as defined by statute. In effed the
defendants wanted to convince the jury by imrelevant evidence,

offenses committed during the intervening years, because the statement was misleading. The trial
court noted that, at the time of his habitual criminal trial, the petitioner was being prosecuted for
offenses committed during the intervening years, including grand larceny, possession of a controlled
substance, and burglary. We conclude that the trial court’s limitation of closing argument on this basis
was not unduly restrictive. As noted subsequently, the petitioner was permitted to argue briefly that
the prior convictions occurred in 1981 and the triggering offense occurred in 1987. Furthermore, the
absence of intervening criminal conduct was only relevant to the possibility of jury nullification.
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instruction, and argument to ignore relevant facts, law, and evidence
and to return a not guilty verdict in this phase of the trial. This is not

proper ... .

Again, in State v. Shropshire, 874 S.W.2d 634, 639 (Tenn Crim App. 1993), this cout noted that “a

trial court cannot ke heldin error for prohibiting a defendant fromadvising a jury not tofollow the law

asthetrial cout insruds it.”

This issue is often articdated intems of a limitation ypon juries rights nawithsanding
their defadto power o nulification. In Wright v. Sate, 394 S\W.2d 883 (Tenn. 1965), another case
arigngunder the hahitud crimnd statutes, five jurors filed affidavits follonming the defendant’s
conviction stating that they felt the defendart’s prior convictions were nat serious enough to make the
defendant an habitud crimind. Id. at 84. They explained that they had voted to convict the
defendant, because, asthey undergoad the charge of the court, if the defendant had been convicted
of aimes as defined inthe habitual aimind statutes, therewas nathing ese for themto do. Id. at 885.
The Suprenre Court responded, “As amatter of fact they didn't have the right to disregard what the
legislature had defined as making an halitual offerder.” Id. at 885 (emphasis added). Just as the
jury's de facto poner o nulification is not a“right” of the jury, the power confers no congtitutiona rights

upon defendants.

Tennessee case law is consistent with the early United States Supreme Court case of

Sparfv. United States, 156 US. 51, 15 SCt. 273 (18%). Inthat case, Justice Harlan stated:

[UJpon principle, where the matter is not controlled by express
condtitutiona or gatutory provisiors, it cannat be regarded asthe
right of counsel to dispute befare the jury the law as declared by the
Cout...2 We nust hdd firmy to the doctrine that in the courts of the
United States it isthe duty of juriesin aimind cases totake the law
fromthe court, and apply that lawto the facts asthey find themto be
from the evidence.

8The state constitutions of Indiana and Maryland provide that jurors are judges of law and fact.
Therefore, trial courts in those states instruct jurors on the “prerogative” of nullification and
presum ably defense counsel argues accordingly. People v. Douglas, 680 N.Y.S. 2d 145, 150 n.1
(N.Y. App. Div. 1998).
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Under any other system the courts, although establishedin order to
dedare the law, would for every practical purpose be eliminated from
our system of government as instrunrentalities devised for the
praedion equdly of saciety and of individuals in their essential rights.
When that ocaurs our governent will cease to be a governmert of
laws, and become agovernnert of men. Liberty reguated by lawis
the underlying prindple of aur institutions.

Id. at 102-138, 2983 (foanote added).

Other jurisdctions have applied this prinaple in addressingthe question of whether a
defendant possesses a constitutional right to prapose nulification to ajury during closing argumert.

Thus, in Medley v. Comnonwealth, 704 SW.2d 190, 191 (Ky. 1985), a Kentudky court held that, ina

prosecution under Kentucky's perdstent feon statute, a defendant did nat have theright toargue in
closing that the jury coud disregard the lawif it believed that the minimum penalty was too severe. In

United States v. Brown, 548 F.2d 204, 210 (7th Gr. 1977), the Seventh Gircuit Court of Appedls held

that the trial court properly precluded defense counsel fromaddressing in dosing arguert the
historicd rde of the jury as the consdence of the community. The court observed that dlowing this
arguent in the context of that case “would have been an invitationto the jury todisregardthe

instrudions d the court; as such it was dearly inproper.” Id. In United States v. Sepulveda, 15 F.3d

1161, 1190 (1st Cir. 1993), the First Circuit Court of Appeals observed:

[While jurors may chocse to flex their muscles, igharing bath law and
evidence ina gadarene rush toacgut a aimina defendant, neither
the court nor counsel should enaourage jurors to exercise this power.
... Atrial judge, therefore, may block defense attarneys’ attemptsto
sererack ajury with the srensong of rullification.

... Tothe extert that appellants, during dosing argunert, managedto
mention nulification, they received norethan was ther due.

See also People v. Moore, 662 N.E2d 1215, 1231 (lll. 199%6)(a defendart has no right to argue

nulificationto the jury); State v. Bjerkaas, 472 N.W.2d 615, 620 (Wis. Ct. App. 1991)(a defendant has

no right to encourage jury nullification during closing argument).
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In any case, as nated by the post-convidion caurt, the petitiorer was effectively
permittedto argue rullification, abeit briefly. Defense counsel argued the follomng without dbjection:

Ladies and Gentlemen, you are the sole triers of the facts and

crcumstances of this case.  You have to go back there and

deliberate, and make up your minds whether Mr. Graignire isto

receive alife ssntence for receiMng stden praperty, or whether heis

to be allowed to be sentenced by Judge Nichols. Sentence between
three and ten years in the State pentitentiary.

* k%

Ladies and gentlemen, all these things happened in1981 Then he is

convicted of receiving stolen property in 1987. Ladies and

Gentlenen, three totenyearsin the State Penitentiary is enough for

anyone to serve for a receiving stolen property.
Thus, contrary tothe petitioner's argunent, he received “more than was [his] due.” We conclude that
thetrial cout’s limtations upon the petitioner’s closing argument did nat deprive the petitioner of the

effective assistance of counsel, due process, or a fair trial by an impartial jury.

iii. Prosecutorial Misconduct

In a similar vein, the petitioner also challenges the prosecutor’s objection to defense
caursd’s query, “Isit fair fora personto be sentenced toserve a life sentence?’ Inthejury’s
presence, the prosecutar argued to the court that ‘{t]he jury has noright toignore the lawin this
paticuarcase. . .. That is exactlywhat M. Bryant isasking themto do.” Having already conduded
that the petitioner’s argument constituted an apped for jury nullification, we dedineto find that the
prosecutor engaged in misconduct by abjecting tothe argument. Defense counsel gpened the doar to

the prosecutor’'s ogedtion with his inprgper argument. See, e.g., State v. Duke, No. 89-74-111, 1989

WL 111204, at *4 (Tenn. Qim. App. & Nashwlle, Septermber 27, 1989).

Additionally, even assuning that the petitioner established proseautarial msconduct,
hewas still required to demonstrate tothe past-convidion caurt that theimproper condud prejudidally

affected the verdct inhiscase. Haringionv. State, 386 SW.2d 758, 759 (Temn. 1965); Judge v.

State, 539 SW.2d 340, 344 (Tem. Qim App. 1976). The petitiorer argues that the prasecutor's
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staterrent tha thejury “has noright toignorethe law’ and the tiial cout’s curative ingtruction

effectively directed averdia of guilt. Inresponse tothe prasecutor’s objedion, the trial court insruded

the jury:

Ladies and gentlemen, | would instruct you: You are to have no
sympathy and prejudice. Lodk aone totruth andjudtice, and afair
verdid rerdered, accarding tothe lawand the evidence as presented.
That iswhat you are o base your decisonon | will tell youhere in
just a few minutes.

Proceed.

First, we nate that both the prosecutar’s oljection andthe trial court’s instrudion were

carect Satements o thelaw. In State v. Wiliamson, 919 SW.2d 69, 80 (Tenn. Crim. App.

1995)(citetion omitted), this court dosenedtha it is, infaa,

the duty of the jury to apply the lawcontained inthe charge o thetrial
court to the ultimate facts determined by the jury. ... “Itis the duty of
the court todired the jurywhat the lawis, andit is the duty df the jury
to apply it, under the dredion of the court, ... tothe fads in evidence.
They mudt treat it as applicable tothe fads, and apply it asthey
determine thefacts tobe.”

Second, it is undsputed that the Sate overmhemindy proved the petitioner’s habitual arimind status.

Thus, the only way in which the prosecutor’s objection and the ensuing instruction could have

prgudced the petitioner was by inhibiting the jury inthe exerdse of its de faco power d nulification.

We have dready concludedthat the petitioner possesses noright to jury nulification nor doesthe jury

possess any right todisregard the ingtructions of the trial court as tothe applicable law.

Similarly, we do not agree that the prosecutar’s oan reference to farness during his

rebuttal argument constituted misconduct or prejudicially affected the verdict in the petitioner's case.

The proseautar argued in rebuttd:

[Defense counsel] woud say: Is itfairto sentence himforthat? Well,
was it fair for him to victimize all these people, or do we havea
responsbility? e have aregpongbility to fdlowthe law, our oah,
our respansihlity to menbers of the community, so thet there are
people other than victims in these cases.
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W\e intially nate that the petitioner did nat oljed to the State's rebuttal argument at trial. Moreover, the
prosecuor was again respondng to the petitioner’s jury rullification argurent. The bounds o proper
argurent are estahlished by the fads in evidence, the charader d thetrial, and the conduct of
opposing counsel. State v. Seay, 945 SW.2d 755, 763 (Tem. Qim App. 1996). See also Nesbit,
978 SW.2dat 01 Withinthese bounds, the prosecution may paint aut the granvty of a particuar
crime and enphasize the impartance of law erforcerrent. Coker v. State, 911 SW.2d 357, 368 (Tenn.
Crim App. 1996). Applying these standards, the prasecutor’s rebuttal argunment was apprapriate and
did nat deprive the petitioner of due process and afair tial. Moreowver, as noted above, the

prosecutor's satements dd not prejudidally affect the cutcone of the petitiorer’strial.

iv. Burden of Proof

Firally, the petitioner assertsthat, generally, the conduc of the prosecutar and the
trial court during closing arguments shifted the burden of prod to the petitioner. Inessence, the
petitiorer argues tha, because the prosecutar and the trial court informed the jury that it nust apply
the lawas instruded by the trial court to the fads as found by the jury, he was denied due process.
We smply nate that courts have uphed smilar jury ingructions. For example, in United States v.
Kyzyske, 836 F.2d 1013, 1021 (6th Ar. 1983), in response tojurors inguiries during deliberation
conceming nullification, the court responded:

Thereis no such thing as valid jury rullification. Your oligationis to

follow the instrudions of the Court asto the law givento you. Yau

would violate your oath and the law if you wilfully brought in a verdict

contrary to the law given to you in this case.

Id. The Sxth Circut Court of Appeds, noting the trial cout’s duty to uphdd the lawand toapply it

impartially, conduded that the instrudionwas apprapriate. See also United States v. Boardman, 419

F.2d 110, 116 (1st Ar. 1969)(‘jurors may have the poner to ignare the law;, but ther duty is to apply

the lawas interpreted by the court, and they should be so instructed”); United States v. Dougherty, 473

F.2d 1113,1131-1138 (D.C. Cir. 1972)(the existence of the de facto power of jury nullification has co-

exsted far many years with the lega practice and precedent upholding instrudions to the jury that they
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arerequired tofollow the instrudions of the court an the law and apply the law to the facts); Farina v.
United States, 622 A2d 50, 61 (D.C. Ct. App. 1998)(@ninstrudion that the jury must find the

defendant guilty if it finds that the govemmert has proven every element of the offense beyond a

reasonable doult is not adirected \erdct); People v. Douglas, 680 N.Y.S.2d 145, 151 (N.Y.App.Div.
198)(because caurts have aduty to prevent inprgper nulification condud, thetrial court praperly
ingructed the jury o its duty to convid the deferdant if the State had proventhe elements o the crine
beyond a reasonable doubt); State v. Megayesy, 958 P.2d 319, 321-322 (Wash. Ct. App.), review
denied, (Wash. 1998)(trial courts do not invade the province of the jury o otherwise vidate a
defendant’s right to trial by jury ininstruding juries that it is thelr duty to return averdic of guilt if they
find that each element of a crime has been proven beyond a reasonable doubt). But see State v.
Lowrence, No. 1, 1991 WL 44219, at **3-4 (Tenn. Qim. App. at Jadksaon, April 3, 191)(the caurt
natedthat it found no authority for a trial judge to instruct the jury that it has “ro gption” but tofollow

the law).

We conclude that attempts by the prosecutor and the trial court to prevent defense
caurse fromencauraging jury rullification did not shift the burden of prod to the petitioner or direct a
verdct in this case. Instead, the actiors of the praseautor and the trial caurt ersured that the jury
properly gopliedthe laws of this state, including those pertaining to the burden of prodf in acrinind
trial. Infad, thetrial court repeatedly instruded the jury that the burden of proof rested with the State.
Of course, the trial court also instructed the jury that it should base its verdict upon the evidence and
the law presented. Cortrary to the petitioner's argurrent, the burden of proof does not shift toa

crimina defendant merdy because the evdence and the lawpresented establish his quilt.

Ill. Conclusion

For the foregang reasans, we affirmthe judgment of the post-conviction court

dismissing the petition for post-canviction relief.
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Normma McGee Ogle, Judge

CONCUR:

James Qurwood Witt, Jr., Judge

John K. Byers, Senior Judge
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