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ADOPTION OF AMENDED TENNESSEE SUPREME COURT RULE 31
PUBLIC POLICY RE PRO SE FORMS AND ACCESS TO JUSTICE

Dear Mr. Hivner:

Thank you for the opportunity to offer my comments on the proposed
revisions.

Summary. In my opinion, the proposed rule revisions will operate as a
denial of due process and access to justice for the poor and middle class seeking to
utilize forms approved by the Supreme Court. The rule proposal to restrict court
ordered mediations to Rule 31 mediators, who are licensed to practice law, will
eliminate most mediations for other Rule 31 mediators. Filling out and completing
Supreme Court approved forms, where no legal advice is given by mediators, is not
the unauthorized practice of law.

As background, I am a retired attorney after a thirty five year legal career
and I have been a Supreme Court listed mediator in the State of Florida and the
State of Tennessee for the last ten years. In Florida, I was a court approved
mediator, with special training in foreclosure law. I mediated over 200 foreclosure
actions, where the mediation was required by the Supreme Court. In most of these



mediations, the bank was represented by an attorney and the homeowner was not
represented. As a mediator and a neutral, I could not act as an attorney. I was able
to assist the homeowner by providing a roadmap of the legal proceeding he was
involved in. A successfully mediated agreement was reduced to writing and
submitted to the Court for approval or a notice of impasse was submitted.

In my opinion, the Alternative Dispute Resolution Commission (ADRC)
proposed revisions appear to usurp the power of the Supreme Court and the 24
year history of mediation under Rule 31. The ADRC revisions are too numerous
for me to address in a single letter. The most important revisions appear to propose
a division of authority to exclude the education, training and ability of current Rule
31 mediators from all court ordered mediations, including attorneys who are not
currently licensed to practice law. The proposed rule excludes Rule 31 mediators,
who are not licensed attorneys, from all court ordered mediations and some eligible
civil actions which have not been filed.

The Rule should be as clear regarding this division of authority.
-- ADRC Chair Edward P. Silva, Esq.

Rule 31 currently and clearly provides that a Rule 31 neutral shall refrain
from participation as an attorney and may assist the parties in memorializing terms
of the parties’ settlement agreement at the end of the mediation. The neutral shall
refrain from giving legal advice but may point out possible outcomes and may
indicate a personal view of the persuasiveness of a particular claim or defense. The
Rule provides a neutral’s evaluation, award or advisory verdict will not be
considered to be legal advice for purposes of the Rule. The Rule defines a
neutral as an impartial person who presides over alternative dispute resolution
proceedings.

The proposed Revisions appear to delete the use of the term neutral from
Rule 31 and adds a new division of authority providing a “Rule 31A Neutral” is
any impartial person, licensed as an attorney, who acts as a guide in a Rule 31A
Proceeding. Rule 31A Neutrals are required to be licensed attorneys.



The ADRC Advisory Opinion 2017-0002 generally provides a Rule 31 listed
mediator’s role can include preparing a Memorandum of Understanding (MOU)
and a neutral “shall discuss with the participants the process for formalization and
implementation of the agreement”. A MOU can show that the parties have agreed
to certain items in their divorce and the parties expect those items to be made a part
of their divorce decree. The parties can take the MOU to a lawyer and have the
lawyer draft a Marital Dissolution Agreement. If the parties do not have attorneys,
then the parties can prepare the paperwork necessary for filing with the court.

If the parties do not have attorneys and/or they choose to fill out the
Parenting Plan themselves and submit it to the court for approval, the
Mediator may discuss with the parties which categories their MOU
agreements pertains to within the body of the Parenting Plan. The parties can
review a copy of the Parenting Plan with the Mediator to make sure it covers
the results of the mediation. If both parties agree on all items in the
Parenting Plan, then the parties must reduce that Parenting Plan to a formal
Order and that Order must be submitted to the court for approval. A Rule 31
Mediator should not prepare legal documents, such as a Parenting Plan, that
can be filed with the court for the parties to a mediation that the Mediator
conducted.

As a public policy, it is important that the parties understand that the
Mediator is not the advocate for either party nor is the Mediator the advocate
for both parties. The obligation is on the Rule 31 Neutral to “refrain from
participation as an attorney” per Rule 31 10 (c) and ensure the prevailing
public policy is explained to the parties.

In my opinion, the public policy of the ADRC, expressed above, is that trained
family mediators are prohibited from assisting parties in completing Marital
Dissolution Agreement and Parenting Plan, utilizing forms approved by this Court,
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but pro se parties are being directed to prepare legal documents and orders to be
submitted to the Court for approval. In my opinion, this ethical advisory opinion
and the proposed rule revisions do not further access to justice and are not
consistent with the public policy of this Court.

It is well settled that the Tennessee Supreme Court “possesses not only the
inherent supervisory power to regulate the practice of law, but also the corollary
power to prevent the unauthorized practice of law.” Petition of Burson, 909
S.W.2d 768, 773 (Tenn. 1995).

The essence of the professional judgment of the lawyer is the lawyer’s
educated ability to relate the general body and philosophy of law to a
specific legal problem of a client; and thus, the public interest will be better
served if only lawyers are permitted to act in matters involving professional
judgment. Id. at 775.

In my opinion, the vast majority of marital dissolution agreements and
permanent parenting plans benefit from the professional judgment of attorneys and
a mediator must be able to recognize when this is necessary. However, there is a
subcategory of these parties who can formulate their own agreements without the
need of attorneys.

The Public Policy issue presented to the Court in the proposed rule revision
is whether the use of Supreme Court approved forms for Martial Dissolution and
Parenting Plans by pro se parties, with or without mediators, is the unauthorized
practice of law.

The ADRC’s position in the revisions is clear that pro se parties may use the
forms for filing with the court but a trained family mediator is prohibited.

The Rule 31 Mediator shall not prepare legal pleadings, such as a Marital
Dissolution Agreement and/or Parenting Plan for filing with the Court.
Proposed Rule revision, p.10, Sec.10(c) (5).

Stated differently, would the divorce court judge prefer documents and
orders prepared by pro se parties, or documents and orders using Supreme Court
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approved forms by a family trained listed mediator, after a successful family
mediation of all issues and proper completion of all forms within a signed MOU ?

A recent article in the Florida Bar Journal discusses the difficulty finding
access to justice for a divorce working mother of four school-aged children, ages 4,
10, 12 and 16 and a potential upfront attorney fee of $3,000. She described the pro
se divorce package from the court as “overwhelming” and without information on
“how to get started.” The article describes the efforts of a pro bono legal clinic at
Barry University, which provides a collaborative law process leading to a “signed
divorce agreement”. The clinic involves law students, an adjunct law professor, a
mental health neutral, a financial neutral, and case managers. The goals of the
parents were to be “cordial to each other especially in front of their kids” and
provide for the financial needs of the husband as well as the mother and kids. The
collaborative process avoids many of the pitfalls of litigation, which is adversarial
by nature and can inflict further damage on family relationships, including with the
children. See gen. 92 Fla. Law J. 24, 26 May 2018.

In State of Tennessee F/B/O City of Columbia v. 2013 Delinquent
Taxpayers, _ S.W. 3d ___ (Tenn. 2018), No. M2017-01439-COA-R3-CV, the
Court of Appeals reversed the trial court’s conclusion of law finding the
unauthorized practice of law when a taxpayer did not draft the legal form and did
not give legal advice when he filed a motion to redeem real property from
delinquent taxes.

John Nixon did not need legal knowledge to execute the motion on behalf of
Appellant. Based on the particular facts of this case, we conclude that John
Nixon was not engaged in the unauthorized practice of law when he
executed the Motion to Redeem on behalf of Appellant. Id. at ___.

In my opinion, the proposed revisions are not consistent with public policy
of this Court and my ability and training as a Rule 31 Family Mediator to mediate
the disputes of (1) parties who have not filed suit, (2) parties where one party is
represented by an attorney and one or more is not represented, (3) parties seeking
access to justice who cannot afford attorneys, (4) parties seeking to mediate a
Marital Dissolution Agreement (MDA), and (5) parties
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seeking to mediate a Permanent Parenting Plan (PPP) or amend an existing PPP.
For the reasons set forth herein, I am opposed to the proposed revisions of Rule 31,
which operates to exclude qualified and listed Rule 31 Mediators solely because
they are not licensed attorneys.

Finally, it is my opinion that the proposed Rule 31 revisions are not
consistent with the public policy established by this Court for access to justice and
public utilization of Marital Dissolution and Permanent Parenting forms approved
by this Court.

Thank you for the opportunity to comment on proposed revisions to Rule 3 1.

Every Good Wish,

Thomas D. MacNamara

TDM/bh

No trees were killed in the sending of this message.
However, a large number of electrons were terribly inconvenienced.
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IN RE: PETITION FOR THE ADOPTION OF AMENDED TENNESSEE
SUPREME COURT RULE 31, APPENDIX A TO RULE 31, AND SUPREME
COURT RULE 31 A

DOCKET NO. ADM2018-00425

COMMENT TO PROPOSED RULE 31 AMENDMENTS
BY JOE E. MANUEL, ATTORNEY-AT-LAW

COMES, Joc E. Manuel, in response to this Court’s Order soliciting comments to
the proposed Rule 31 Amendments:

COMMENTS:

1. Rule 31, § 18(e): The jurisdiction of the ADRC or the Supreme Court of Tennessee to
regulate the conduct, ete. of mediators or neutrals is a fundamental issue. And, one that
has seemingly been ignored in certain respects and would continue to be ignored under
the proposed Petition by the ADR Commission (hereafter the “Petition™).

Although the ADRC Proposal reminds us that the ADRC’s jurisdiction is limited to Rule
31 Neutrals serving in “eligible civil actions”, the current and proposed Rule 31 requires
Rule 31 Mediators to “report to the ADRC”. .. “ as to any mediation conducted by the
Rule 31 Mediator including those mediations which are not subject to Rule 31”.[Sec,
Rule 31, § 18(e) and § 19(a)(8)]. Indeed, the front page of the ADR News (Spring 2018)
reminds us of this obligation.

I am unable to reconcile how the ADRC has the jurisdiction to require a “Rule 31
Mediator” to report information that is by definition activity outside the ambit of Rule
31 ? I do not find it persuasive that jurisdiction is conveyed just because the AOC wants
to know.




2. Rule 31, § 2 (i). The term “Rule 31Mediation” combined with the definition of
“Eligible Civil Action” is the essence of Rule 31’s jurisdiction. The Petition proposes to
change the definition by adding the phrase “or related to an eligible Civil Action”. [See,
proposed Rule 31, § 2 (i)].

A matter is either within the pending lawsuit or it is not. I suggest that the terminology
“related to an eligible civil action” is overly elastic, Does it mean that it will impact
someone who is “kin to the parties to the lawsuit” ? I suggest there has never been a
divorce with children wherein multiple relatives of the divorcing couple were not affected
or impacted by the Parenting Plan. The term is so elastic that it could be utilized to
expand the scope of Rule 31 to infinity and beyond.

1 applaud the Petition’s suggestion for the additional language : “2. In any civil dispute
in which the Rule 31 Mediator and the parties have agreed in writing that the
mediation will be conducted pursuant to Rule 31”. This does expand the scope of
Rule 31, but only when the Parties and the Mediator wish to bring the mediation
undemeath the Rule 31 tent. This Mediator has included such a provision in his
Mediation Agreement for years. It will be helpful to have an actual provision within Rule
31 to rely upon as authority for this practice.

3. Rule 31, § 10(e). Prohibition upon Preparation of a Marital Dissolution Agreement
and/or Parenting Plan for filing with the Court.

The prohibition with regard to a Martial Dissolution Agreement (MDA) in my view does
clearly constitute the practice of law. It is not a form document and requires substantial
legal knowledge to prepare.

The Parenting Plan is a far different matter. It is a form, Yes, the form is ultimately
signed by counsel and the Court. And, yes, it should require consideration of many
sophisticated and legal factors. Nonetheless, at the end of the day it is still a “fill in the
blanks form” that has been blessed by the Supreme Court,

Let us consider some scenarios:

1. A married couple in a Rule 31 Mediation, whether represented or not and regardless of
whether their counsel is present, is guided through the discussion of Parenting and
Parenting Time by the Mediator, the Parties tell the Mediator what to place in the
multitude of blanks. And, the Mediator literally fills in the blanks, The Parenting Plan
form is completed and the Mediator hands the completed Parenting Plan to the parties
(and/or their counsel). So, this constitutes the “practice of law” and the Mediator has
sinned by violating Rule 31 ?

2.Would it be permissible for the Mediator to use the Parenting Plan as a guide for the
Parties’ discussion of Parenting and Parenting Time; record their answers upon a blank
sheet of paper corresponding to the enumeration of the Parenting Plan; when finished
with all issues in Parenting Plan, hand the sheet of paper with entries corresponding to the




blanks and enumeration of the Parenting Plan to.the Parties. [The Parties could then fill in
the Parenting Plan form themselves and go to Court without counsel or take it to counsel
to fill in the Parenting Plan form]. And, this approach would comply with Rule 31 ?

3.Does it make a difference if the Parties hold the pen and write down the information in
the blanks contained within the Parenting Plan rather than the Mediator during the
Mediation session ?

The approach taken by the Petitioner appears to be clearly a “difference without a
distinction” in my view. I respect the ADRC’s authority to issue Advisory Opinions.
However, I most respectfully disagree with Advisory Opinion 2017-0002 and in my
view it is ill considered. Thus, this interpretation should not be memorialized in the text
of Rule 31.

We are bombarded daily with pleas from this Court to make legal processes more
transparent, more accessible and more available to people. Yet, in my view, the existing
Rule 31 interpretations regarding the Parenting Plan are totally inconsistent with making
legal processes more available because it places an unreasonable obstacle in the path of
parties who may wish to proceed pro se in their divorce. And, this proposed Rule should
not be adopted by the Supreme Court.

_.Respectfully submitted,
\\. —

. -~ 1
Jbe EManuth-BPR # 006119
40 Forest Avenue, Suite 301
Chattanooga, TN 37405
Telephone: 423-266-3535

Facsimile: 423-266-3136




CERTIFICATE OF SERVICE

I hereby certify that this document has been setved upon the below listed individual via

electronic transmission utilizing the email address set forth herein:

James M. Hivner, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7" Avenue North
Nashville, TN 37919-1407

appellatecourtclerk@tncourts.gov

B .
This// _day of /Wa;/ 20 g,

Jde E. Manuel, BPR # 006119
40 Forest Avenue, Suite 301
Chattanooga, TN 37405
Telephone: 423-266-3535
Facsimile: 423-266-3136




appellatecourtclerk - Comment to Proposed Amendments to S. CT. Rule 31
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From: "Joe E. Manuel" <jem@joemanuel.com>

To: <appellatecourtclerk@tncourts.gov>

Date: 5/11/2018 8:43 AM

Subject: Comment to Proposed Amendments to S. CT. Rule 31

Attachments: JEM COMMENT RULE 31.pdf

Dear Sir:

I have attached in pdf format a Comment to the Proposed Amendment to Rule 31 for filing with the
Court.

Please confirm receipt.
Joe Manuel

Joe E. Manuel
Attorney-at-law

240 Forest Avenue
Suite 301

Chattanooga, TN 37405

423-266-3535
Facsimile: 423-266-3136

jem@joemanuel.com

www.joemanuel.com
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(615) 712-7898
cahill@uci.edu

April 23, 2018
James M. Hivner, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7th Avenue North
Nashviile, TN 37219-1407

Re: Docket number ADM2018-00425

I would like to propose a modification to Rule 31, Section 10 (e). The proposed
modification is to simply include the following wording:

“Rule 31 Mediators may assist parties in understanding the Parenting Plan
and considering its implications for themselves and their child(ren) but shall
not prepare the filing.”

The AOC'’s website contains the following language in the “Parents Guide to Mediation":

“When parents come before the court with a complaint for divorce, the court
mandates the submission of a "parenting plan." Mediation is often used to develop
such a plan. Mediation is a process in which parents who are in conflict come
together with a neutral third person who assists them in reaching a mutually
agreeable settlement. The mediator helps parents clarify the issues, consider the
options, and reach a workable agreement that fits the needs of their children.”

This has been an area of ambiguity for Rule 31 mediators and | hope we can offer clarification
going forward. | believe it would be preferable to have similarly permissive language reside
within Rule 31 rather than bury it in the “Parents’ Guide to Mediation.” Clearly, many pro se
parents and never-marrieds need assistance preparing parenting plans.

Thank you,

3
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%J’%g/g{
Charles A. Hill
Rule 31 Mediator
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From:  Charles Hill <cahill@uci.edu>

To: <appellatecourtclerk@tncourts.gov>

Date: 4/15/2018 1:02 PM

Subject: Proposed Rule Changes to Rule 31 ADM2018-00425

the Appeliate Courtg |

I would like to propose a modification to Rule 31, Section 10 (e). The proposed modification is to
simply include the following wording:

“Rule 31 Mediators may assist parties in understanding the Parenting Plan and considering its
implications tor themselves and their child(ren) but shall not prepare the filing.”

The AOC’s website contains the following language in the “Parents Guide to Mediation":

“When parents come before the court with a complaint for divorce, the court mandates the
submission of a "parenting plan." Mediation is often used to develop such a plan. Mediation is a
process in which parents who are in conflict come together with a neutral third person who
assists them in reaching a mutually agreeable settlement. The mediator helps parents clarify the
issues, consider the options, and reach a workable agreement that fits the needs of their
children.”

| believe it would be preferable to have similarly permissive language reside in Rule 31 rather than
bury it in the “Parents’ Guide to Mediation”. Many pro se parents and never matrieds clearly need
assistance preparing parenting plans. This has been an area of ambiguity for Rule 31 mediators

and | hope we can offer clarification going forward.
Thank you,

Charles A. Hill
Rule 31 Mediator

file:///C:/Users/AOC%20User/AppData/L.ocal/Temp/XPgrpwise/SAD4CA64SUPREMEn... 4/16/2018
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IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

INRE: PETITION FOR THE ADOPTION OF AMENDED TENNESSEE
SUPREME COURT RULE 31, APPENDIX A TO RULE 31, AND
SUPREME COURT RULE 31A

No. ADM 2018-00425

COMMENT OF THE BOARD OF PROFESSIONAL RESPONSIBILITY TO
PETITION FOR THE ADOPTION OF AMENDED TENNESSEE SUPREME
COURT RULE 31, APPENDIX A TO RULE 31 AND SUPREME COURT

' RULE 31A

Comes now the Board of Professional Responsibility (the Board), pursuant to Order
filed March 14, 2018 and submits the following Comment to Petition for the Adoption of
Amended Tennessee Supreme Court Rule 31, Appendix A to Rule 31 and Supreme Court
Rule 31A:

1. Proposed Tenn. Sup. Ct.R. 31 § 11 establishes proceedings for discipline of Rule
31 mediators. The Board is concerned that proposed Tenn. Sup. Ct. R, 31 omits the
provision included in existing Tenn. Sup. Ct. R. 31 § 11(a)(2) which states:

Any grievance against an active Rule 31 mediator who is an attorney that raises a
substantial question as to the attorney’s honesty, trustworthiness or fitness as a
lawyer in other respects shall be filed with the Board of Professional Responsibility. .
If the ADRC Chair determines that a complaint filed with the ADRC sets out such

a grievance, the ADRC shall promptly refer the complaint to the Board of -
Professional Responsibility. If the complaint is filed with both the ADRC and the
Board of Professional Responsibility, the ADRC will defer to the Board of
Professional Responsibility.

2. The proposed proceedings for discipline of Rule 31 mediators as set forth in Tenn,
Sup. Ct. R. 31 § 11 includes a 180-day statute of limitations for filing a complaint with the
Alternative Dispute Resolution Commission (ADRC). Tenn. Sup. Ct. R. 9 § 15 does not
include a-statute of limitations on complaints filed against attorneys. The Board is
concerned that since the proposed rule omits the reference/referral of grievances to the
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Board of Professional Responsibility and includes a 180-day statute of limitations, then
some meritorious grievances may be time barred and not considered.,

3. The proposed disciplinary process in Tenn. Sup. Ct. R. 31 § 11(f)(8) provides that
if a grievance results in a finding that a mediator who is also an attorney violated Rule 31,
then the ADRC shall report the finding to the Board of Professional Responsibility. The
Board is concerned that the narrow parameters of the ADRC’s review and reporting of
attorney grievances to the Board of Professional Responsibility fails to fully address
complaints which may reflect violations of the Rules of Professional Conduct but not a
violation of Rule 31,

4. Proposed Tenn. Sup. Ct. R. 31A § 2(k) states “Rule 31A Neutrals are required to
be licensed attorneys” and proposed Tenn. Sup. Ct. R. 31A § 9(b) provides that any
violation of these rules and procedures by a Rule 31A neutral who is an attorney constitutes
a violation of a violation of the Rules of Professional Conduct. The Board respectfully
asserts that Rule 31A should include a statement that violations of the Rules of Professional
Conduct by Rule 31A neutral attorneys shall be reported to the Board of Professional
Responsibility. '

Respectfully submitt@(i
ue C Juallin

Jif}z.ie C. Miller (BPR No. 009756)

Chdir, Board of Professional Responsibility
I the Supreme Court of Tennessee

1212 N. Eastman Road
PO Box 3740
Kingsport, TN 37664

QS ord ) G sl C
Sandy Garrett, (BPR No. 013863)
Chief Disciplinary Counsel

Board of Professional Responsibility
of the Supreme Court of Tennessee

10 Cadillac Drive, Suite 220

Brentwood, TN 37027

(615) 361-7500




CERTIFICATE OF SERVICE

I certify that the foregoing has been mailed to Jocelyn Stevenson, Executive
Director, Tennessee Bar Association, 221 4% Avenue North, Suite 400, Nashville,
Tennessee by U.S. mail, on this the ___ %> day of A ,2018,

m (- Nl

g{)lZMIE C. MILLER (BPR NO. 009756)

ir of the Board -

By: Oord | Gormuts
SANDY L. GARRETT (#013863)
Chief Disciplinary Counsel




appellatecourtclerk - docket number ADM2018-00425

From: Deborah Denson <deborahedenson@gmail.com> MAR 9 12018

To: <appellatecourtclerk@tncourts.gov>

Date:  3/21/2018 8:13 AM Slerk it Court
Subject: docket number ADM2018-00425

¥

RE: Order Soliciting Comments

I have a comment regarding two parts of the proposed revisions. As a Mediator, I draft a Memorandum of
Understanding stating that the document is not intended to be a legal document but is the Mediator's
understanding of the agreements between the parties and I am the only one that signs the MOU stating that
my signature confirms it is my understanding of the parties agreements and each has received a copy. I do
this specifically because signatures denote the document is legally biding and thus perhaps denotes the
practice of law.

I regularly mediate with clients without their attorney's present with the understanding that the MOU will be
drafted in legal language, the terms will be clear and concise and each party will have an opportunity for
legal counsel to review the agreements on their behalf prior to signing. If the MOU is to be signed by the
parties and admissible as evidence "to enforce the understanding of the parties," then it is a legally binding
document and the parties are making binding agreements before their attorney has vetted their agreements.
It seems to follow as well that the Mediator is practicing law.

I see this as a slippery slope. Yes, the parties "intend” to be bound by the agreements in an MOU, but only
after they are written up in formal legal language, the legal protections have been added, and they have
sought advice of counsel.

Section 7. Confidential and Inadmissible Evidence

A written mediated agreement signed by the parties is admissible to enforce the understanding of
the parties.

Section 10. Obligations of Rule 31 Mediators

(b) During Rule 31 Mediations, the Rule 31 Mediator shall:

(5) Assist the parties in memorializing the agreement of the parties' at the end of the mediation.
The Rule 31 Mediator shall not prepare legal pleadings, such as a Marital Dissolution Agreement
and/or Parenting Plan, for filing with the Court.

Thank you for your time and attention to this information.

Sincerely,
Deborah Denson




DEBORAH

@® DENSON STED

Conflict Management Services »
615-418-3715 MAR 2 1 2018
deborah(@deborahdenson.com ‘
www.deborahdenson.com glirz onythe %p ellate Courts
twitter.com/deborahdenson
facebook.com/DeborahDensonMediation

CONFIDENTIALITY NOTE: The information transmitted, including attachments, is intended only for the person(s) or entity to which it is addressed and
may contain confidential and/or privileged material. Any review, retransmission, dissemination or other use of, or taking of any action in reliance upon this
information by persons or entities other than the intended recipient is prohibited. If you received this in error, please contact the sender and destroy any copies

of this information.
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appellatecourtclerk - Recent Request to Amend Rules on Mediators - Public Comment

From: Brad Hornsby <bradhornsbylaw@gmail.com> FILE D

To: <appellatecourtclerk@tncourts.gov> o

Date:  3/19/2018 3:38 PM MAR 19 208
Subject: Recent Request to Amend Rules on Mediators - Public Comment Clork of the Appeilate Courts

I recently went through family law mediation training. As part of that training I was
informed of an advisory opinion that a mediator is not permitted ethically to prepare
documents for submission to court. As an attorney for over 35 years and going to
mediation for a significant period of time, I have discovered that this rule is probably
more often violated than it is followed. I wrote to request the Board reconsider this
opinion and not only was my recommendation rejected, the Board is now wanting a
“hard and fast” rule prohibiting a mediator from preparing any paperwork to be filed
with the court (and thus subjecting him/her to disciplinary action for preparing
paperwork with the agreement of all of the parties). I strongly disagree with their
position for some of these reasons:

1. If an attorney is the mediator, there should be no concern about him or her
preparing the document and presenting it to court as a violation of a prohibition of
practicing law without a license. The mediator is a licensed attorney. The Supreme
Court is allowing a collaborative approach in litigation which in essence would partially
mirror this approach of an attorney mediating the agreement, having the parties sign it,
and having them submit it to court while not officially representing either side. So if
am a collaborator, I would be arguably be permitted to prepare the paperwork, but not if
I am a mediator. Makes no sense to me.

2. Ifthe parties have an attorney present, the attorneys would be signing off on the
paperwork prepared by the mediator and thus adopting it as his’her own even if it is
prepared by another. There should be no concern about who prepared the document
when it is adopted and approved by an attorney. Heck, most of my paperwork is
prepared by a paralegal, but she is not practicing law without a license because I review
it and sign it. If the attorneys are present, they will review the paperwork to insure it is
proper.

3. This rule flies contrary to the efforts of our Supreme Court. While I may disagree
with some of their actions, they are preparing documents to be filed with the court and
able to be downloaded and modified from the AOC website. They are wanting litigants
to have “access to judgment” and your approach is basically making non-attorneys have
to hire an attorney to prepare the court pleadings of an agreement that they reached
previously as the memorandum of understanding probably would not be accepted by the
court. If you really want to see a waste of time, come to court and watch a non-attorney
litigant try to get a parenting plan approved (they do not often realize a PRP is required,
do not know how to calculate child support, do not know how to court days, do not




know about pro-rating medical insurance, etc.). An attorney mediator knows what our
judges expect.

4. Your rule flies contrary to the stated goals of mediation to obtain a prompt, cost-
effective end to litigation. Once an agreement is reached, the parties should be signing
the paperwork memorializing the agreement. I would suggest not getting the paperwork
done promptly would result in participants getting “cold feet” and backing out of the
agreement after they think about it or speak to family, friends, or an attorney. Many
times the mediation is done at a neutral site or the office of the mediator (neither
attorney wants to go to the other’s “turf”). The attorneys do not have their staff or
equipment present. The mediator can quickly use a court-approved parenting plan and
fill in the blanks (that is really what is being done). If the mediator cannot do the
parenting plan, one of the parties is going to have to get the paperwork done and sent
back to the mediator’s office and then signed (while everyone is probably waiting
around and possibly getting “cold feet”). The same thing would happen in preparing a
marital dissolution agreement and final decree.

5. In many cases, the act of a mediator in preparing the “agreement” is more
ministerial in any event. A Parenting Plan can be found on the AOC website. Itisa
simple, fill-in-the-blanks, form. A mediator would simply be filing in the blanks
according to the agreement reached. While in many cases a written agreement can be
reached in mediation that is enforceable in a court, a Parenting Plan has to be approved
by the court as being in the best interests of a minor child.

Whether you want to prohibit a non-attorney mediator preparing paperwork for non-
represented litigants is a totally different matter. I am not addressing that type of issue,
but only one in which an attorney is present (representing a party or the mediator).

Please do not permit this rule which emasculates the purpose of mediation.

Brad Hornsby

Bulloch, Fly, Hornsby & Evans
P.O. Box 398

302 North Spring Street
Murfreesboro, TN 37133-0398
615-896-4154
BradHornsbylLaw@gmail.com
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