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Your public comments:

Dear Sir or Madam:

I strongly disagree with the recommendation to require five (5) hours of

"live" CLE in Tennessee. My review of the ABA.org website shows that 31
states require no live CLE. An an additional fourteen (14) states do not

require live CLE, but do set some limits on the number of hours that can be
satisfied by recorded on-line courses (i.e., Tennessee's current limitation

of 8 hrs). Thus, a great majority of the states forty-five (45) do not

require any "live" CLE hours. My research on this website shows the following
states required annual live hours: CA (4), IN (10), MS (6), PA (12), and TX
(3). This website does not show that NJ requires 1/2 of its hours to be live.

While it may be true that the requirement of live CLE hours "might" help
attorneys' interaction and professionalism, there are already rules in place

to sanction attorneys who do not interact professionally. Other professions

in Tennessee are allowed to satisfy their continuing education requirements
without any live hours (i.e., Dentistry) without concern for lack of
professionalism. In this day and age of smart phones, video conferencing,
webinars, work-from-home jobs, etc., it seems that a requirement for live CLE
is a quaint, but unnecessary, desire to return to the "good old days."

Thank-you for considering my comments to the proposed amendment to Rule 21.
Sincerely,

Harold G. Speer, Jr., BPR 013424
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COMMENT IN SUPPORT OF PETITION BY D. BRUCE SHINE

Comes D, Bruce Shine, a licensed attorney (BPR No. 000815) in the State of
Tennessee since March 31, 1964, joins in support of the Petition to Amend Tennessee
Supreme Court | ule 21 governing requirements of continuing legal education as
proposed by thd{i Tennessee Commission of Continuing Legal Education and
Specialization (“Commission”).

The undersigned would state to the Court as follows:

1. | ;m over the age of 65, having been born on August 11, 1938, and have
NOT previously requested a waiver of the CLE requirements pursuant to Rule 21,
Section 2.04(a), Rules of the Tennessee Supreme Court.

2. For approximately two years, | have had a “draft” Petition to Amend
Tennessee Supreme Court Rule 21 Section 2.04(a) seeking removal of the exemption
for attorneys over the age of 65 from engaging in annual mandatory continuing legal
education but was hesitant to file such a petition.

3. The undersigned would note to the Court the Alternative Dispute

Resolution Conﬁmission of the Tennessee Supreme Court of which the undersigned

has been a majmber since 1996 and is currently chair, does not and never has



recognized an agJe exemption for attorneys listed as “Rule 31 Mediators” in terms of
their continuing 1ediation education requirements.

4. The ADRC adopted on April 26, 2004 a requirement pursuant to
Tennessee Supreme Court Rule 31, Section 18(a) that all “listed” Rule 31 Mediators
have six hours of continuing mediation education every two years. This policy became
effective with the renewal process for listed Rule 31 Mediators on January 1, 2005.

5. Some years ago, a Rule 31 Listed Mediator also licensed as an attorney
and over the age 65 requested an exemption from the continuing mediation education
required by Rule 31, Section 18(a). In moving for such a waiver, the attorney cited Rule
21, Section 2.04(a) of the Supreme Court Rules of Tennessee. The ADR Commission
at that time detc—:qumined Rule 21 applied to licensed attorneys and their “qualifications to
practice law” anqﬁti did not apply to the Alternative Dispute Resolution Commission listing
of Rule 31 Mediators. All Rule 31 Listed Mediators in the State of Tennessee since
2005 irrespectivj of age and whether licensed lawyers or not have been required to
take six hours every two years of continuing mediation education cited above.

6. On October 31, 2011, the Commission provided undersigned figures then
applicable showing that of the then 17,133 licensed lawyers in Tennessee that those
over the age of 75 who had paid their annual license fee and sought an exemption
under Rule 21, Section 2.04(a) numbered 949 or .06 percent of the then licensed
lawyers in the ‘tate, The number of lawyers over the age 75 on October 31, 2011 who
had paid their annual license fee and who had NOT sought an exemption under Rule

21, Section 2.04(a) numbered 16 or .001 percent of the lawyers then licensed in

Tennessee.
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7. Th 5re is no rational reason nor does an objective academic study exist to
support the proposition that attorneys over 65 would not benefit from the continuing
legal education requirements inherent in the intent behind the adoption of Rule 21 in
1986.

8. Citizens of the State of Tennessee should be able to rely upon the
continued competence of attorneys irrespective of age who hold themselves out to the
general public as competent to practice law.

9. While the age of 65 and over exemptions served at one time as a useful
means of achieving support among the legal profession for the adoption of Rule 21, the
exemption no longer serves the best interest of the citizens of Tennessee as
consumers of legal services.

10. Ex}]ibit C to the subject Petition as well as its Exhibit E, amply
demonstrate thqi need and the necessity for the removal of the age 65 exemption as it
currently exist u‘ﬁder Rule 21, Section 2.04(a) of the Supreme Court Rules of
Tennessee. |

WHEREFORE, the undersigned moves the Court to adopt the Petition to Amend

the Tennessee Supreme Court Rule 21.04(a).

. —J.Y\W ’ ’“Q}

| “BRUGE SHINE, ESQ.
| TN BPH No. 000815
A FFICE OF D. BRUCE SHINE

433 East Center Street, Suite 201
Kingsport, TN 37660-4858

423 246-8433

423 246-7464 (facsimile)
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Mike Catalano, Clerk
Appellate Court Clerk's Office
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

Re: Tenn. Sup. Ct. R. 21
Supreme Court No. ADM2013-02417

Dear Mr. Catalano:

I was surprised and disappointed to learn that the Commission on Continuing Legal
Education and Specialization has petitioned the Supreme Court to remove the CLE credit
exemption in Rule 21, §2.04(a), for those of us who are 65 and over. As a confessed member of
the affected class, I am opposed to the change in the Rule.

I have been a consistent supporter of continuing legal education for our profession and a
supporter and participant in the formal program in our state. As you know, however, it is not a
perfect solution to the problem of disparate quality across the bar; and while the goal of
continuing legal education is necessary and laudable, (and helps to promote the profession's
image among our citizens) it certainly does not insure that practicing lawyers will keep abreast of
the changes in the statutory and case law. Given that there are no absolutes here, I respectfully
suggest that the proposed change imposes more unnecessary burdens than positive benefits.

The stated justifications for the change are particularly unpersuasive. Merely because
economic and demographic changes have resulted in more practicing "veterans of the bar" does
not prove a need to remove the age exemption. And the reliance on the increase in the number of
complaints lodged against the age group is tenuous at best and unfair at worst. At the very least,
one would expect some nexus be drawn between those complaints that are legitimate and
whether 15 hours of continuing legal education a year would have conceivably prevented the



Mr. Mike Catalano
November 25, 2013
Page Two

offense(s). In other words, and respectfully, more study and analysis are necessary before the
age exemption is removed.

Having talked to a number of "veterans," I hope and expect that you will hear from them,
so I shall not belabor the point, nor expand on it; but I would be pleased to discuss the matter
further or answer any questions or concerns.

Please register my "vote" as an emphatic, "Don't do it."

pectfully submitted

Lactntisz”

-

ames F. Sanders

JFS/mlk
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Mr. Michael W. Catalano, Clerk NOV 2 6 2013
Tennessee Supreme Court

100.Supreme Court Bidg By
401 7™ Avenue North

Nashville, TN 37219-1407

Re: Comments on Amendments to Supreme Court Rule 21

Dear Mr. Catalano:

As a Tennessee lawyer now 80 years of age, | strongly support the proposed amendment. For
years | have in conversation with lawyers said that | saw no basis for relieving lawyers the
requirement of continuing legal education who continue to practice. A part of the joy of
practicing law is that we continue to learn and to grow. There is no good reason to excuse
lawyers over 65 of the CLE requirement. In fact, | believe that just the opposite is the case, the
older we get the more we need to continue learning.

Respectfully,

e

T. Maxfield Bahner

TMB/mms
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November 22, 2013

Justice Cornelia A. Clark

Supreme Court Building, Suite 318
401 7" Avenue North

Nashville, Tennessee 37219

Justice Janice M. Holder
50 Peabody Place, Suite 209
Memphis, Tennessee 38103

Justice William C. Koch

Supreme Court Building, Suite 321
401 7" Avenue North

Nashville, Tennessee 37219

Justice Sharon G. Lee

505 Main Street, Suite 236
P.O. Box 444

Knoxville, Tennessee 37902

Justice Gary R. Wade

505 Main Street, Suite 200
P.O. Box 444

Knoxville, Tennessee 37902

RE:  Petition to Amend Tennessee Supreme Court Rule 21

Dear Supreme Court Justices:

NOV 27 2013
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I have often thought that mandatory CLE in Tennessee is probably on balance good,
although I was somewhat skeptical about it initially. It was my view that really good lawyers did
not need it because they relied on other resources to keep up with changes in the law. On the
other hand, I understood that there were a number of lawyers who would probably benefit from

some form of continuing education.




I was also somewhat troubled by the fact that an entire industry has been created by
virtue of mandatory CLE, and it is often driven by profit considerations. Some of the programs,
very frankly, as I’'m sure the Court knows, are not really of any significant benefit to the
attendees.

Having said that, the purpose of this letter is to comment on the Commission’s proposal
to eliminate the exemption for lawyers age 65 and over regarding CLE.

It’s my strong view that, although 65 may be an arbitrary age, good lawyers who practice
for a number of years simply have gained a tremendous knowledge and understanding of the law
and mandatory CLE should not be required for them. I’ve discussed this with a number of other
lawyers who, like me, are still actively practicing and are post-65. None of those to whom I’ve
spoken, think that eliminating the exemption is well-advised.

I respectfully urge you to deny the request, and keep the exemption as it is for lawyers 65
and over.

Sincerely,

Aubrey B. Harwell, Jr.

ABHJv/lp

c: Tom Greenholtz, Chairperson
Judy Bond-McKissack, J.D., Executive Director
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November 26, 2013 ADMI0i3-02417

Mike Catalano, Clerk

Tennessee Appellate Courts

100 Supreme Court Building

401 7™ Avenue North

Nashville, Tennessee 37219-1407

RE: Tennessee Supreme Court Rule 21
Dear Mr. Catalano:

In response to the Supreme Court’s request for comments concerning the proposed
amendments to Tennessee Supreme Court Rule 21, this is to address that part of the proposed
amendments, which would reinstate annual CLE requirements for lawyers who are 65 years old or

Several years ago, an organization of senior lawyers known as the “Gray Knights” was
formed in Shelby County to support Memphis Area Legal Services (“MALS”) with pro bono service
for its clients, as well as financial contributions. There are currently sixty-seven lawyers serving as
Gray Knights.

The pitch used in recruiting Gray Knights has been that senior lawyers, who are no longer
obligated to meet the fifteen hour per year CLE requirement, should commit the fifteen hours to pro
bono service for MALS’ clients. I believe the pitch has been effective, but of course would be
negated by the proposed Rule amendment. It has been my experience that work performed in pro
bono service for MALS’ clients has been of far more value, in terms of continuing legal education,

* inan aticnding CLE courses.

Accordingly, what I would propose is that lawyers who (1) are 65 years old or older and (2)
~ have been engaged in the practice of law for not less than 35 years, may satisty their CLE
requirement by performing pro bono services on behalf of clients referred to them by MALS and
similar organizations throughout the state totaling at least %een hours each year.

Alien T. Malone

cc:  Linda Warren Seely
~ Memphis Area Legal Services
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December g, 2013

Chief Justice Gary R. Wade Justice William €. Koch, Jr.
Tennessee Supreme Court Supreme Court Building, Suite 318
505 Main Street, Suite 200 401 7% Ave, N,

P.O. Box 444 Nashville, TN 37219-1407
Knoxville, TN 37902-0444

Justice Cornelia A, (Connie) Clark Justice Sharon Gail Lee

Supreme Court Building, Suite 318 505 Main Street, Suite 200

401 7% Ave. N. P.O. Box 444

Nashville, TN g7219-1407 Knoxville, I'N 37902-0444

Justice Janice M. Holder
50 Peabody PL., Suite 209
Memphis, TN 38103-3665

Re: Rulez21
Dear Chief Justice Wade and Members of the Court:

I write in opposition to a change in Rule 21 requiring attorneys over the age of 65 1o continue
obtaining CLE credits to retain their law licenses. The proposed change will not materially affect me
because 1 am a Rule 31 mediator. As such I will continue with the CLE requirements of that rule.
Nevertheless, 1 oppose the change in the rule because for those of us who have retained a law license to
age 65 it is extremely unlikely that CLE will make : significant difference in our competence.  Having
heen involved with CLE fraom the beginning, I have noticed on many occasions a lack of attention paid to
the subject matter of a given course irrespective of age.  Moreover, there has been an explosion of a
cottage industry in “CLE” and no doubt considerable lobbying of the Commission by that industry to
broaden the base to the fullest extent.

No doubt there are those of us, 65 and older, who should net continue to practice law by reason of
physical or mental infirmities associated with that age, perhaps including this writer; however, in all
likelihood, adding CLE requirements will not in any way identify or cure that issue,

Thanks for considering my thoughts.

Very truly yours,

Comre

Lew Conner

LC: mh
ee: Tom Greenholtz
Judy Bond-McKissack
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December 10, 2013

Mr. Mike Catalano, Clerk

Tenn. Sup. Ct. R. 21

Appellate Court Clerk’s Office » L

100 Supreme Court Building '
401 7™ Avenue North DEC 12 2013
Nashville, TN 37219-1407 .

RE: Amended Rule 21, No. ADM 2013-02417
Dear Sir:

T am writirig to' comment on the proposed changes to Supreme Court Rule 21, and in
particular the exemptions under Section 2. Certainly one carinot argue that the number of
attorneys who are still practicing law (at least to some extent) past 65 years of age is increasing.
First, there are varying reasons why attorneys continue to maintain a law license past age 65.
These reasons could range from many years of well deserved pride and honor that comes from
holding a law license. Secondly, there is a huge difference between practicing law and holding a
law license. Obviously holding a law license does not mean that individual is necessarily
practicing law. To change the rules in the later stage of a long licensed attorney creates an
environment that such attorneys are not welcome to the brotherhood.

I would make some alternative recommendations for consideration.

1. Perform some research on incremental license similar to the process young people
go through to get a driver’s license. For example, a limited license could be issued for an
attorney who does not want any privileges of representing any client in Court. Although it’s
apparently not been studied, there is a likelihood that the research would show this would curtail
disciplinary complaints if there is not Court advocacy involved.

2 The research cited in the Petition to Amend ceases its consideration once the
attorney passes age 65. Could the same conclusions be made for attorneys who are 70 or older?
752 Tt seems massively over broad that this rule change provides a life sentence for a lawyer who
has earned and wants to maintain the Honorable license perhaps until death. The Honorable
Commission has made some valid points, but did not look far enough at alternatives to avoid this



life sentence. Again, would those points be valid for lawyers over 70? 75? If this wasn’t
studied, then we don’t know if there is an alternative that might work.

Like all age groups, there are a few who can contaminate the entire group. In no age
group do we “shoot” the rest of the group because of the sins of a few. Ijust don’t think this rule
change has been thoroughly researched to find suitable alternatives. Many thanks to the
members of the Commission for their service.

DIR/jt A




JOHN BUMPUS

TELEPHONE ATTORNEY AT LAW*
931-680-9510 POST OFFICE BOX 1987 *ALSO LICENSED BY
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931-680-9515 207 NORTH SPRING STREET

_ SHELBYVILLE, TENNESSEE
December 24, 2013 |

Mr. Mike Catalano, Clerk

Re: Tennessee Supreme Court Rule 21
Appellate Court Clerk’s Office

100 Supreme Court Building

401 7" Avenue North

Nashville, Tennessee 37219-1407

Dear Mr. Catalano and Ladies and Gentlemen of the Supreme Court:

This letter is to briefly comment on the proposed revision of existing Supreme Court Rule 21 re
removing the age 65 limitation for mandatory CLE. I oppose this TCCLE revision proposal.

I seriously doubt that very few lawyers practice law full-time after age 65. And the extent to
which any of these lawyers may continue to practice law after arriving at this milestone will
decrease for each one with every succeeding year. Yet TCCLE’s proposal would have these
senior, increasingly part-time, lawyers treated the same as though they were 35 instead of 65+.

I suspect that many senior attorneys in Tennessee reside and practice in small communities, not
in prosperous city law firm practices, and what law they do practice is a limited practice (e.g.,
probate, deed preparation, and the like) for which the requirements, and the expense therefor, of
full-scale mandatory CLE would increasingly be both unequally burdensome and unnecessary
for them. All that these lawyers likely want to do is to perform such minor legal tasks as will
enable them to supplement such other retirement income as they have.

TCCLE’s formal proposal in its Exhibit E cites the percentage of attorneys age 65 and older as of
8-22-2013—13.37%. But TCCLE’s proposal document does not indicate what the percentage of
attorneys age 65 and older has been each year throughout the history of mandatory CLE in
Tennessee since its beginning in 1987. 1 suspect that the percentage in 2013 does not differ
much, if at all, from whai the percentage of attorneys age 65 and older has been throughout the
history of mandatory CLE in Tennessee. And if this is true, then why change now?

And likewise, concerning the cited percentage of filed complaints in 2013 for attorneys age 65
and older, I suspect that the same reasoning, and similar percentages, also apply.

Certainly the Supreme Court should know the foregoing additional information before it would
vote to revise its existing Rule 21, and should require such information beforehand from TCCLE.

Thank you for your consideration of my concern.

Sincerely,

John Bumpus
Tennessee BPR no. 002797
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]
100 Supreme Court Building i
401 7" Avenue North e
Nashville, Tennessee 37219-1407 :

Re:  Docket Number ADM2013-02417

Dear Mr. Catalano:

I was elected Robertson County General Sessions Judge in 2006. My date of birth is January 3, 1939. Because
of my age I have not been required to submit proof of CLE when attending the fall and winter General Sessions
Judges Conferences. During each session there are at least 12 hours of CLE offered. If I had been reporting
CLE, at this time I would have had in excess of 24 hours to carry forward to 2014. I would respectively request
this be considered during the course of revising Supreme Court Rule 21 eliminating the exemption for lawyers
age 65 and over.

Sincerely,

e

Burton D. Glover, Judge
BDG/ad
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HAL HARDIN ApM2o13-02417
211 UnioN STREET, Suite 200 (615) 369-3377
NasHVILLE, TENNESSEE 37201 Fax: (615) 369-3344

January 10, 2014

" FILED

Justice Janice M. Holder
50 Peabody Place, Suite 209

Memphis, TN 38103 JAN 1 4 2014
Clerk of the Court
Justice Cornelia A. Clark, Suite 318 Rec'd By \ii

Justice William C. Koch, Suite 321 —~
Supreme Court Building

401 7" Avenue North

Nashville, TN 37219

Justice Sharon G. Lee, Suite 236
Justice Gary R. Wade, Suite 200
505 Main Street

P.O.Box 444

Knoxville, TN 37902

RE: Petition to Amend Tennessee Supreme Court Rule 21
Dear Supreme Court Justices:

When CLE became mandatory, many of us welcomed it but also viewed it with some
skepticism. I felt that the good lawyers probably did not need it. Good lawyers always devoted the
time and resources to keep current on legal matters. I felt those lawyers who truly needed CLE
would pay their fees and doze through the classes (or now stay on their lap tops). 1 also was
concerned about the emergence of another powerful, cottage industry in the legal business. Even
though some CLE has been most fulfilling, I still have some of those original concerns. In my
humble opinion, it is not the one fix all that its most ardent supporters claim.

I oppose the commissions proposal to eliminate the age 65 CLE credit exemption currently
set forth in Rule 21, Section 2.04(A). Most lawyers who have reached this age should have enough
knowledge and understanding of the law that mandatory, expensive CLE is no longer necessary.
Lawyers, because of the internet and growing number of legal societies, etc., probably read more
law now than ever before.

ALSO LICENSED IN: TExAs, KENTUCKY AND WaAsHINGTON, D.C.



January 10, 2014
Page 2

I know several lawyers that have elected to retire from the active practice of law but continue
doing pro bono work. Some...most I fear, will quit if they have to pay for CLE. These lawyers
should not be required to support this expanding cottage industry of CLE. Finally, I was
disappointed in the commissions’ arguments in support of the rule change. The BPR statistical proof
used by the commission falls short of supporting the stated position. I urge the Court to deny the
request.

Hal Hardin

HH/ts



CARRIER AND HICKIE
ATTORNEYS AT LAwW
206 PRINCETON ROAD - SUITE 44
JOHNSON CITY, TENNESSEE 37601
JACK R. CARRIER TELEPHONE (423) 282-1881
MICHAEL J. HICKIE Fax (423) 283-4173
January 14, 2014

Mike Catalano, Clerk

Appellate Court Clerk’s Office
100 Supreme Court Building

401 7™ Avenue North

Nashville, Tennessee 37219-1407

Re: Tennessee Supreme Court R.21
Docket #ADM2013-02417

Dear Mr. Catalano:

The November 25, 2013 edition of the Tennessee Attorneys Memo reports that the Tennessee
Commission on Continuing Legal Education and Specialization has proposed, among other things, the
elimination of the age 65 and over CLE credit exemption.

If that proposal is adopted, I think it should only be applicable to lawyers who reach the age of 65
years after the date the proposal is adopted. I do not think lawyers who are already age 65 and older should
now be told that they again have to start meeting the CLE requirements. Another thought is maybe the
age exemption should be raised to age 70 and over. Senior lawyers certainly deserve an age exemption.,
Most seniors attend CLE courses anyway, but it should not be required.

The Commission gave some statistics about the number of attorneys over age 65 and those between
the ages of 25 and 34 and the number of complaints filed in each age bracket. Where are the statistics for
the attorneys between ages 34 and 65? Just because a complaint is filed does not mean the attorney has
violated any rule of ethics or done anything improper. There are many explanations why complaints are
filed. It is misleading to imply lawyers over 65 years old have an inordinate amount of complaints because
they don’t have to attend CLE courses. I think these statistics are hand-picked to justify eliminating the
age exemption so as to generate more revenue.

I would appreciate your passing on these comments to the commission or any other interested
party.

Yours truly,

CARRIER & HICKIE, Attorneys at Law

By: \JMJL K|Cn/vu.¢\/\,

JACK R. CARRIER, Attorney

JRC/bb




Peter K. Shea
5007 Flint Hill Drive Knoxville, TN 37921/ Tel: 865-584-5023 / E-mail: Sheapt@aol.com

January 16, 2014

Mike Catalano, Clerk

Re: Tenn. Sup. Ct. R. 21

Appellate Court Clerk’s Office JAN

100 Supreme Court Building IAN 21 20m
401 7th Avenue North

Nashville, TN 37219-1407

Docket: No. ADM2013-02417

Dear Mr. Catalano:

| recently read in the Tennessee Attorneys Memo of a proposal to reinstitute
mandatory CLE requirements for attorneys over 65, based in part on the number
of complaints received regarding persons in that age group. Without further
information about those complaints, however, it simply is not possible to provide
informed comments about this change to CLE requirements.

For example, it would be very helpful to know what categories the complaints fall
under. If a great many complaints have to do with inadequate representation
based on a lack of substantive knowledge, there may be a case for additional
education in some instances, (preferably, from my point of view, only for those
who show such a need). Conversely, if the gist of the complaints is a failure to
respond to telephone calls, failure to notify clients of case developments, theft, or
deception of some sort, no amount of additional education is going to reform an
attorney with many years of experience. Also, how many of the complaints were
deemed worthy of further investigation; and, of those investigated, how many
complaints merited some form of sanction?

| would appreciate it if you could direct me to a source that contains the
information noted above so that | may provide specific comments regarding the
proposal.

Sincerely,

T2 £ S[—
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Mike Catalano, Clerk

Appellate Court Clerk’s Office

100 Supreme Court Building

401 7" Avenue North JAN 21 2014
Nashville, TN 37219-1407

Re:  Tennessee Supreme Court, Ruling 21
Dear Mike:

I am sending this letter to you consistent with the Order of the Court of November 18,
2013 concerning the petition of the Tennessee Commission on Continuing Legal Education and
Specialization to amend Rule 21.

[ totally and completely oppose eliminating the age 65 and over CLE credit exemption.

[ have read the proposed revisions and I understand the number of attorneys who turn 65

every year is increasing. I also understand that the practice of law is an ever-evolving
profession.

Nonetheless, while I appreciate the comments by the Commission that lawyers 65 and
older are among the best and the brightest, I respectfully suggest they are also lawyers who are
highly experienced, who recognize their abilities, and who simply do not need required CLE.

Continuing legal education is a cottage industry and while there are benefits in requiring
some CLE, to dictate that seasoned lawyers take CLE is, in my opinion, not necessary nor is it
appropriate.




Mike Catalano, Clerk
January 16, 2014
Page 2

It’s been five years since I was exempted from CLE and in my view, it has enabled me to
handle client matters, serve on non-profit boards, and do pro bono work in lieu of attending CLE.

Simply put, if there are lawyers who have practiced 30+ years and need CLE, I assume
they will take whatever courses they believe appropriate. On the other hand, if they practice in a
given area where CLE would be of no benefit, to mandate that they take CLE is simply not well
advised in my opinion.

[ appreciate the members of the Commission spending their time and energy looking at
this issue. I say, however, that I completely and totally disagree with their conclusion and
respectfully submit, the Court should not accept this proposed amendment.

I would be grateful if you would share this with members of the Court, some of whom

I’ve already written about this matter.

Aubrey B} Harwell, Jr.

Thank you, sir.

Sincerely

ABHIJr/lp
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LAW OFFICE

SPEER AND SPEER
HAROLD G. SPEER, JR.* 629 Lynah Ln *Admitted: Tennessee Western
GRACE E. SPEER* Beech Grove, TN 37018 District U.S. Federal Court

(901) 827-1922 *Admitted: U.S. Supreme Court

Fax (877) 726-1160 *Admitted: District of Columbia

Court of Appeals
January 16, 2014

Mike Catalano, Clerk

Re: Tenn. Sup. Ct. R. 21
Appellate Court Clerk’s Office
100 Supreme Court Building
401 7™ Avenue North
Nashville, TN 37219-1407

Re: IN THE SUPREME COURT OF TENNESSEE AT NASHVILLE
IN RE: PETITION FOR ADOPTION OF AMENDED
TENNESSEE SUPREME COURT RULE 21
No. ADM2013-02417

Dear Mr. Catalano:

I strongly disagree with the recommendation to require five hours in a classroom setting or in
other types of live, in-person CLE activity in Tennessee. My review of the Americanbar.org
website shows that only six states require live, in-person annual CLE hours: DE (14), KS (14),
MS (7), NJ (7), OH (13.25), and PA (12). [See, attached table]. Thus, a great majority of the
states (44) do not require any live, in-person CLE hours. Indeed, the trend seems to be going the
other way and allowing webinars/teleconferences (see pending accreditation in Delaware).
Eighteen states set some limits to the number of hours that can be satisfied by recorded on-line
courses (i.e., Tennessee's current limitation of 8 hrs), however, these hours can be satisfied by
other formats, such as, ABA approved CD’s, CD-ROM’s, DVD’s, webinars, or teleconferences.

It may be true that the requirement of live, in-person CLE hours "might" help attorneys'
interaction and professionalism. However, other opportunities for interaction are provided by
various attorney associations. In addition, a requirement for live, in-person CLE to enhance
professionalism seems superfluous in light of the guidance provided in the Disciplinary Rules
and Ethical Opinions applicable to all Tennessee attorneys. Other professions in Tennessee are
allowed to satisfy their continuing education requirements without any live, in-person hours (i.e.,
Dentistry) and without concern for lack of professionalism. In this day and age of smart phones,
video conferencing, webinars, work-from-home jobs, etc., it seems that a requirement for live,
in-person CLE is a quaint, but unnecessary, desire to return to the "good old days." The added
time and costs of live, in-person CLE, especially for attorneys practicing in rural areas, must be
weighed against any purported gain in professionalism.



Speer Public Comments to
Proposed Amendments to Rule 21
January 16, 2014

Page 2

Regardless of how many interactive opportunities are provided, Attorneys must be ethical or
professional in their own right. As Saint Augustine of Hippo stated: “Right is right even if no
one is doing it; wrong is wrong even if everyone is doing it.”

Thank-you for consideration of my comments.

Very truly yours,

Harold G. Speer, Jr., Esq.

Attachment: State CLE Requirements



State CLE Requirements per Americanbar.org website

State CLE/yr In-Person [Limit Recorded Formats accepted

AL 12 + 2 ethics 0 0|Live, in-person or Webinars/Teleconferences
AK 9 + 3 ethics 0 0|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
AZ 15 + 3 ethics 0 0|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
AR 12 + 1 ethics 0 0|Live, in-person or Webinars/Teleconferences
CA 8.3 + 2 other 0/4.5 participatory |Live, in-person or Webinars/Teleconferences
co 15 + 2.3 ethics 0 0 Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
CT 0 0 0/N/A

DE 12 + 2 ethics 14 N/A Live, in-person , but pending webinars/teleconf
DC 0] 0 0/N/A

FL 10 + 1.6 ethics 0 0|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
GA 12 + 2 + 3 (trial) 0 0|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
HI 3 0 0|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
ID 10 + .6 ethics 0 0|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
IL 15 + 3 other 0 0|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
IN 12 + 1 ethics 0 0|Live, in-person or Webinars/Teleconferences
10 15 + 1.5 ethic 0 0Live, in-person or Webinars/Teleconferences
KS 12 + 2 ethics 14 N/A Live, in-person

KY 12.5 + 2 ethics 0 0 Live, in-person or Webinars/Teleconferences
LA 12.5 + 2 other 0 0|Live, in-person or Webinars/Teleconferences
ME 11 + 1 ethics 0 5.5|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
MD 0 0] OIN/A

MA 0 0 0/N/A

Mi 0 0 0 N/A

MN 15 + 1.6 other 0 0 Live, in-person or Webinars/Teleconferences
MS 12 + 1 other 7 6,Live, in-person or Webinars/Teleconferences
MO 15 + 2 other 0 6|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
MT 15 + 5 other 0 5|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
NE 10 + 2 other ? ?|Attys must submit for approval

NV 12 + 4 other 0 0|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
NH 12 + 2 other 0 6|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
NJ 12 + 2 other 7 N/A|Can get only 1/2 req'd hrs by non-live

NM 12 + 2 other 0 4/live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
NY 12+2 0 0! New attys must get live or interactive videoconf
NC 12 + 2.3 other 0 4|Live, in-person or Webinars/Teleconferences
ND 15 + 1 ethics 0 15 Live, in-person or Webinars/Teleconferences
OH 12 + 1.25 other 13.5 N/A|Live, in person

OK 12 + 1 ethics 0 6 Live, in-person or Webinars/Teleconferences
OR 15 + 2.5 other 0 0/Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
PA 12 + 1 ethics 12 N/A Live, in person

RI 10 + 2 ethics 0 O|Live, in-person or Webinars/Teleconferences
SC 14 + 2.3 other 0 0|Live, in-person or Webinars/Teleconferences
SD ; 0 0 0|N/A

TN 15 + 3 ethics 0 8 Live, in-person or Webinars/Teleconferences
TX 15 + 3 ethics 0|3 self study Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
uTt 12 + 1.5 other 0 12 Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
VA 12 + 2 other 0 8 ?|Live, in-person or Webinars/Teleconferences




State CLE Requirements per Americanbar.org website

VT 10 + 2 other 0 10|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
WA 15 + 2 ethics 0 7.5|Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
wv 12 + 1.5 ethics 0 12 Live, Web/Teleconf, CDs, CD-ROMs, DVDs, etc.
Wi 15 + 1.5 ethics 0 10 Live, in-person or Webinars/Teleconferences
wy 15 + 1 ethics 0 0 Live, in-person or Webinars/Teleconferences




STEPHEN J. COX,

ATTORNEY-AT-LAW
P.0.Box 31742
Knoxville, Tennessee 37930
Phone & Fax: (865) 357—4300

scox@knology.net

January 21, 2014

Mike Catalano, Clerk

Re: Tenn. Sup. Ct.R. 21
Appellate Court Clerk’s Office
100 Supreme Court Building

401 7t Avenue North

Nashville, Tennessee 37219-1407

Dear Mr. Catalano:

Thank your for accepting commentary on the proposed changes to Rule 21.
Reference is made to: No. ADM2013-02417.

As a now 65 year-old attomey, as of late 2013, | admit that | had looked
forward, for the first time, to saving on the time and expense required to
obtain 15 hours of CLE for this calendar year (I tum 66 on August 28th). |
do, however, understand the Commission’s thoughts on this issue, and
appreciate that many senior attoneys, myself now included, are co‘ntinuing
to practice their profession beyond the typical, for the “old days,” semi-
mandatory retirement age of 65.

Might | ask that the Commission consider the following for us oldsters:

That mandatory CLE continue at the rate of eight (8) hours general CLE
credit each calendar year for those age 66 and older, with a maximum of
three [or four, in the Commission’s discretion] hours being “distance”
learning, the remainder to be “live” or “on-site.”



Mike Catalano, Clerk
January 21, 2014
Page Two

Further, that the three (3) hours of Ethics & Professionalism CLE
requirement be dropped for senior attomeys (1 feel that if you're not ethical
and professional by age 66, you're never going to be so, and a few hours of
training on E&P will neither maintain your ethical behavior, nor change
anything in your make-up, at this late date!).

| believe that the 8-hour general CLE requirement would better meet the
needs of the senior attomey, as it would allow him or her to take a course
updating him or her in one or two areas in which that attorney now
“specializes,” even if not a certified Specialist through TCCLES. For
instance, | have been more involved than ever the last few years with Trusts
and Estates, and appreciate CLE courses in those areas, but | still represent
clients in personal injury matters and other related fields, as well.

If the senior attomey wishes to take the 12- or 15-hour block CLE courses
offered each year by the late Don Paine’s group (TLI), among others, giving
a broad overview of changes in the law, new case law, etc., and carry over
for the next year the hours beyond the eight (8) required for senior lawyers,
that would be fine; any “E&P” or “Dual” hours taken as part of this or any
other course could be considered “general” CLE hours for this purpose, and
count toward next year's 8-hour total requirement for us old guys.

Thank you very much, and with best regards, | remain
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Mr. Michael W. Catalano Abm 20(D-024L 7
Clerk of Appellate Courts

Tennessee Supreme Court

100 Supreme Court Building

401 Seventh Avenue, North

Nashville, TN 37219-1407

RE: Proposed Amendments to Supreme Court Rule 21
Dear Mr. Catalano:

I am a practicing lawyer aged 72. The proposed Rule seems to work an inequity with respect to
lawyers over the age of 65 who are practicing and who have taken advantage of the exemption
heretofore afforded. For that reason some transitional relief should be granted in the event the
proposed change is adopted to require attorneys over the age of 65 who are practicing to be covered
by Rule 21.

For myself I typically have had substantial carry over credits from year to year sometimes to the
extent that I need very few if any additional credits for the next reporting year. That has not
prevented me from attending seminars alive and online regardless of the need for credits. However,
I have been very casual in asking for credit for many of those seminars because, being exempt, I did
not want to impose any greater financial burden on the seminar provider than was necessary. Even
then some providers have filed with the CLE for my attendances.

The transitional relief should excuse lawyers from all or a substantial portion of the required credits
for the first year after which the proposed change becomes effective or give lawyers the option of
being excused. An alternative would be to immediately give written notice to each and every lawyer
in the over age 65 category that this Rule may become effective in the near future and that each
lawyer should be diligent in causing their 2014 seminar credits to be reported. Even with written
notice mailed to each such lawyer, it is likely that such notices would not be received for some time
later this year. If so, then each lawyer could be excused pro rata from the full year’s requirements.

For lawyers who have caused their CLE credits to be reported during 2013, carry over credit should
be granted. If so, then additional credits earned during 2014 should, to the extent the combination of
2013 and 2014 credits exceed the amount of credits otherwise required for 2014, be eligible for carry




over to 2015. Further, I am not aware that either the BPR or CLE have a program to identify those
of us aging lawyers whose cognitive facilities become impaired due to aging. If such a program
does not already exist, one should be instituted. There should be some appropriate means of
preventing such lawyers from committing harm inadvertently.

Thank you for considering my comments.

AGC/cms

AGC\Miscellaneous Corr/Catalano, Michael 001.012114
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January 28, 2014

Mzt. Mike Catalano, Clerk

Re: Tenn. Sup. Ct. R. 21
Appellate Court Clerk’s Office
100 Supreme Court Building

401 7t Avenue North

Nashville, Tennessee 37219-1407

Clerk o¢ LG Courts

Recd By .

Re: No. ADM2013-02417
Tennessee Supreme Court Rule 21

Dear Mr. Catalano:

I have reviewed the Petitton to Amend Tennessee Suprerne Court Rule 21 Governing the Requirements of
Continuing Legal Education. I take issue with the proposed revisions to Tennessee Supreme Court Rule 21, § 2. The
Rule proposcd would eliminate the age 65 and over CLE credit exemption currently set forth in Rule 21, § 2.04(a). The
sweeping reversal of the court’s rule, which previously existed, is not warranted given the facts. The use of statistics to
suggest that the current 2,827 lawyers over the age of 65 have 1,139 complaints compared to the 3,684 attorneys .
between the ages of 25 and 34 who have 1,268 complaints is not persuasive. First, on its face, the requirement of
continuing legal education is not diminishing the complaints between the ages of 25 through 34. Thus, there does not
seem to be a relationship between taking CLE and the filing of complaints. The fact that there are 2,827 lawyers who
have 1,139 complaints during the same time period does not suggest that the addition of CLE will increase or reduce
the number of complaints, as evidenced by the complaints filed against those ages 25 to 34.

I would suggest that the complaints filed on the age bracket of 25 to 24 are more serious than those in the
elderly age bracket. Although I have not done an analysis of the complaints to make such a determination (and

apparently neither has the Commission), my experience suggests, in reading the disciplinary notices, that to be true.

I would strongly urge the Commission to reverse its position of, alternatively, reduce the amount of CLE
suggested for the age 65 and over bracket.

Cordially yours,

Hodg hty & Carson, PLLC

A]H/t]m

Q: \Tammy\Albett\Personal\ Catalanol\/ﬁkel 28-2014. doc . v

617 MAIN STREET | P.O. Box 869 { KNOXVILLE, TENNESSEE 37901-0869
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IN THE SUPREME COURT OF TENNESSEE, AT NASHVIL

IN RE: PETITION TO AMEND TENNESSEE ) NO. ADM2013-02417
SUPREME COURT RULE 21 )

PETITION TO AMEND TENNESSEE SUPREME COURT RULE 21
GOVERNING THE REQUIREMENTS OF CONTINUING LEGAL EDUCATION

COMMENTS OF ROBERT M.STIVERS, JR., BPR NO. 000737

I would submit the following as two (2) comments with regard to the above-Petition, and
particularly with regard to the proposed amendment to TSCR 21, Section 2.04(a), proposed to
eliminate the exemption for lawyers age sixty-five (65) and older from annual CLE certification:

I.

At pages 2 and 3 of the original Petition, the Tennessee Commission on Continuing Legal
Educational and Specialization (“Commission”), advances that the exemption for‘lawyers over
age sixty—ﬁve (65) should be stricken, and, instead, those lawyers at and above that age should be
required to secure continuing legal education on an annual basis. As evidence of the need for
having lawyers over age sixty-five (65) continue to take continuing legal education, reference is
made to Exhibit E to the Petition, and it is pointed out that lawyers in the over sixty-five (65) and
over age group have more complaints filed against them than do the lawyers in the age twenty-
five (25) to thirty-four (34) age group, and a chart, Exhibit E, is attached to support that premise.
The Commissiph continues to say that this is a reason for requiring continuing legal education,
implying that lawyers in the oldest bracket are “performing” less well than those beginning the
practice of law, who are required to take continuing legal education; however, a simple review of

Exhibit E shows the fallacy of the Commission’s reasoning in this regard.



By simply reviewing the complaints filed, versus the active attorneys in Tennessee as of
August 22, 2013, an interesting pattern emerges, which is obviously completely contradictory to
the Commission’s position. It is absolutely correct that, among the lawyers in the ages twenty-
five (25) to thirty-four (34) group, some thirty-four percent (34%) of the lawyers had a complaint
against them, assuming an individual complaint matches an individual lawyer. Going further,
the Commission is exactly correct when it states that, for the age sixty-five (65) and older
bracket, forty percent (40%) of the attorneys would have a complaint against them based on the
same criterion. The balance of Exhibit E is omitted from the discussion, but should be reviewed
by the Court.

In the lawyers thirty-ﬁvé (35) to forty-four (44) age group, sixty-four percent (64%) of
the attorneys had a complaint filed against them; in the age fifty-five (55) to sixty-four (64),
seventy percent (70%) of the lawyers would have had a complaint ﬁlf;d against them; finally, in
the age forty-five (45) to fifty-four (54) bracket, eighty-eight percent (88%) of the attorneys
would have had an complaint filed against them, under the facts presented in Exhibit E. In each
of those age groups, from age thirty-five (35) to age sixty-four (64), continuing legal education is
required. At the same time, the highest number of complaints per number of lawyers is found
among the age forty-five (45) to fifty-four (54) bracket, and is over twice the number of
complaints to the number of attorneys in the age sixty-five (65) and ‘older bracket. Undef the
premise advanced by the Commission, either the need for continuing legal education is the
greatest for the forty-five (45) to fifty-four (54) age group, or lawyers age sixty-five (65) and
older do better without continuing legal education, than they might have done earlier in their

careers.



If the Court is to remove the exemption for lawyers over sixty-five (65), then a rational
basis for that removal needs to be found and not theory advanced by the Commission, that,
without continuing legal education, lawyers above age sixty-five (65) become less ethical than
their younger counter parts; this is simply a false presumption.

IL.

If the Court does see fit to remove the exemption for lawyers age sixty-five (65) and
older, then a decision should be made as to if a “grandfather” provision is needed in the Rules.
For example, in August 2013, there apparently were 2,827 attorneys over the age of sixty-five.
The Commission never mentions how many of those lawyers have askedvfor, and received the
exemption, but we could assume, probably falsely, that each one has asked to be exempted. Are
those lawyers to now be required to inake-up continuing legal education requirements for all
prior years from which they were exempted, or does the removal of the exemption come into
play for succeeding years only? |

III.

Asa summary, and as a member of the effected group, I would hope that the Court will
take the view that a factual basis for removing the exemption ‘should be found, or any
conéide'ration of the false theory that the lawyers age sixty-five (65) and older have more
complaints filed against them than their younger counter-parts be stricken from consideration.
There are a number of lawyers in the over sixty-five (65) bracket that enjoy continuing to
maintain their membership at the Bar, but focus on very specific areas of practice, and are quite
comfortable in declining to take matters in other areas of practice. Also, some lawyers in the age
sixty-five (65) and older category have in excess of forty (40) years of practice at the Bar, with

continuing legal education, which, hopefully, has not been lost by age.



Respectfuily submitted this FL day of January, 2014.

ROBERT M. STIVERS, JR. ANS
BPR No. 000737

Attorney at Law

P. O. Box 10911

Knoxville, TN 37939-0911

(865) 386-1630

STATE OF TENNESSEE )
COUNTY OF KNOX )

I, Robert M. Stivers, Jr., do hereby certify that I have caused to be delivered by United
States Mail a true and exact copy of the foregoing comments to Tom Greenholtz, Chairperson,
and Judy Bond-McKissack, J.D., Executive Director, Tennessee Commission on Continuing
Legal Education and Specialization, 221 Fourth Avenue North, Suite 300, Nashville, TN 37219,
by depositing the same in the United States Mail to them at that address.

WITNESS my hand this & iday of January, 2014

Mﬁz—s@a/ﬁm
ROBERT M. STIVERS, JR. LAND



JKM KennERey MONTGOMERY

Attorneys & Counselors Since 1916

February 1, 2014

Mike Catalano, Clerk

Re: Tenn. Sup. Ct. R. 21
Appellate Court Clerk's Office
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

In Re: Petition For Adoption Of Amended Tennessee Supreme Court Rule 21 -- No.
Adm2013-02417

Dear Mr. Catalano:

On my 65th birthday, I am writing this comment on the proposed CLE rule change for Tennessee
lawyers. The rule would extend the 15 hour per year rule for CLE to lawyers age 65 and over, a
group that has previously been exempt.

I have to tell you that I was looking forward to the benefit of the rule. Not because I mind learning,
but because I'm of a generation -- as some of you may be -- that does not like to be compelled to do
anything. I was looking forward this year to picking what I wanted to learn, not necessarily from
the limited catalog of lawyer courses. In my practice, math, statistics, actuarial principals, industrial
organizational physiology, business management, financial investment, etc., would all be pertinent,
useful to my clients, and of interest to me. '

However, [ am continuing to practice law, I am continuing to receive the benefits of the privilege of
my license, I am continuing to enjoy working with my older and younger colleagues, I am
continuing to charge a fee to lay people who rely on my advice on the law, I am continuing to take
assignments that my younger fellows at the bar would otherwise get, and I continue to be
embarrassed by people with law licenses who do a poor job, whether from lack of knowledge or
otherwise.

Our firm, Kennerly Montgomery, is almost 100 years old and we are working hard to adapt to the
technology, social, media, government, economic, demographic, and other changes facing the
profession, to be ready for the next 5, 10 and more years. One of the changes is that people live and
work longer than in the past. Continuing education for capable lawyers is not one of the things that
I expect to change.

KENNERLY, MONTGOMERY & FINLEY, P.C.
550 MAIN STREET, FOURTH FLOOR | KNOXVILLE, TENNESSEE 37902
P.O. BOX 442 | KNOXVILLE, TENNESSEE 37901
PH (865) 346-7311 | FX (865) 524-1773 | WWW.KMFPC.COM



Mike Catalano
February 1, 2014
Page 2

I agree the good of our profession requires the adoption of the rule, and I urge the Court to
promulgate it. Happy Birthday.

Respectfully submyjtted,
William E. Mason
BPR # 001481
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Re: Tenn. Sup. Ct. R. 21

Appellate Court Clerk’s Office

100 Supreme Court Building
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Re:  Docket No. ADM2013-02417

Dear Sirs:

WILLIAM D. SPEARS
(1906-1992)

A. FRED REBMAN, IiI
(1917-1992)

FORD P, MITCHELL
{1930-1993)

MICHAEL W. BOEHM
{1944-1996)

ALVIN O. MOORE
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FEB -6 2014

The Tennessee Commission on Continuing Legal Education (the “Commission”) has
filed a petition with the Supreme Court of Tennessee (the “Court”) on October 30,
2013, proposing various changes to the Court’s Rule 21. This petition reflects many
hours of hard work, performed as a public service, by excellent and careful lawyers.
Nevertheless, the undersigned respectfully urge the Court to deny the portion of the
petition which proposes to delete section 2.04(a) of the present Rule 21, i.e., the
exemption from continuing legal education (“CLE”) requirements as to attorneys over
age 65 who are and continue to be otherwise in good standing to practice law in this
state.

In its proposal, the Commission argues (at least implicitly) that (1) attorneys aged 65+
are generating more complaints than their youngest counterparts (specifically attorneys
aged 25-34), who are required to attend CLE instruction, (2) the imposition of CLE
requirements on attorneys aged 65+ will reduce the number of complaints against us,
(3) CLE is so obviously beneficial that every lawyer (and, by extension, every client)
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in the state should, in the words of the Commission, “enjoy the benefits” it confers,
and (4) there will be more attorneys aged 65+ in the years to come. The undersigned
address these points in turn.

In support of (1), the Commission has attached to the petition and relies upon Exhibit
E, a table that breaks down the total number of complaints filed against Tennessee
attorneys in 2013 (actually, January to August, a period of less than eight months) into
age categories. Exhibit E’s deficiencies are numerous. A copy is attached.

The gross total shown is 13,162 complaints against 21,142 attorneys collectively.
When compared to earlier years, this is an astronomical, even unbelievable number of
complaints for an eight-month period, and Exhibit E thus appears facially defective.
In addition, it is impossible to tell from the data adduced (a) what types of complaints
are being lodged or their relative frequency, (b) whether the numbers from 2013 for
over-65 lawyers are consistent with those from the previous twenty-six years and (c)
the rate at which exempt lawyers take voluntary CLE. Still, this is the data the
Commission presents and on which it bases its recommendation.

Even ignoring these flaws in the data collection and accepting the accuracy of these
figures, Exhibit E does nothing to advance the Commission’s arguments. Of special
note is the rate at which complaints are purportedly filed when analyzed according to
age. Lawyers aged 25-34 had a complaint rate of .34 complaints per lawyer; those
aged 35-44 had a rate of .64; those aged 45-54 had a rate of .88 (!); those aged 55-64
had a rate of .70; and those aged 65+ had a rate of .40. As these numbers plainly
show, 25-34-year-olds were the only age group generating complaints at a lower rate
than lawyers over 65, and the difference is insignificant. Moreover, the lawyers with
the greatest exposure to CLE (ages 35-64) have, by far, the highest rates of complaints
lodged against them.

Thus, point (1), that the rate of complaints against lawyers aged 65+ is a problem that
needs correcting, is facially invalid according to the numbers provided by the
Commission itself. Indeed, if the only factor involved in the generation of complaints
is the absence or presence of CLE, the Commission’s numbers suggest that less is
better than more, and the status quo is more benign than the processed amendment.

Even assuming that the Commission’s figures did not directly contradict the inference
that older lawyers were generating complaints at a greater rate than non-exempt
younger lawyers, argument (2), that imposing a CLE requirement on them would
lower the complaint rate, is intuitively not well grounded.
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As noted above, the data provided do not categorize the types of complaints being
filed; thus, it is impossible to tell if the complaints relate to attorney ethics (which
CLE probably cannot substantially improve), or to problems of addiction or failures of
mental capacity (which CLE cannot cure), or professional knowledge base (which
CLE, as opposed to ordinary research and attention to advance sheets, might
marginally advance), or were summarily rejected by the BPR, etc.

The above paragraph notwithstanding, and with respect to argument (3), it is beyond
our scope of purpose here to attack CLE as an institution or quibble about whatever
benefits it may confer. But it imposes significant costs that many older practitioners
may decide outweigh continued practice. CLE is inconvenient, and it is not cheap. It
takes more than two days’ of most attorneys’ time to reach the fifteen-hour threshold,
and “a lawyer’s time and advice is his stock in trade.” Moreover, the out-of-pocket
costs are far from nominal. The law firm in which the undersigned practice estimates
that its costs for CLE have averaged about $1,600.00 per attorney during the last
twelve months, including tuition, fees, travel, lodging, and other legitimate expenses.
When weighing the time invested and the out-of-pocket cost against the perceived
benefits of continued practice contingent on CLE participation, many over-65
attorneys may doubt that the game is worth the candle.

To the extent that eliminating the exemption will encourage departure of older,
experienced, and usually wiser attorneys from the bar, it would do a grave disservice
to those departing practitioners, to their clients, and to the bar.

While it could create more work opportunities for younger lawyers, the overall effect
of such departure on younger lawyers and the public would be unfortunate, because
wisdom is so heavily correlated with experience. Younger lawyers learn a great deal
about proper comportment, ethical conduct, and legal practice by observing and
imitating “veterans of the bar,” as the Commission graciously characterizes us, and, as
the saying goes, these skills are more often caught than taught. Old heads are a
resource, not a liability, and should be encouraged to stick around. War stories, after
all, do tell one something about how war is waged.

The present rule and the exemption at issue have existed since 1987, so far as the
undersigned can tell. Beyond the arguments discredited above, and facts purportedly
showing that the number of attorneys aged 65+ is increasing year by year (argument
(4)) that have the character of non sequitur, the Commission has not explained why an
exemption that has existed for nearly thirty years without injury to the public, the bar,
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or the legal system must now be eliminated. Given this paucity of evidence and sound
reasoning, the undersigned contend that the exemption should remain as it is.

Sincerely yours,

SPEARS, MOORE, REBMAN & WILLIAMS, P.C.

—FHr—ag 5~({‘:ka

Thomas S. Kale

D’Lm/

Scott N.'ﬁrown, Jr.

8. Yo loe Doy b, Q‘vv——/)/wﬂl

L g

W. Ferber Tracy Fo',.\m

“TFred H. Moore

-G. Michael Luhowiak

cc: Tennessee Bar Association
221 4th Avenue North, Suite 400
Nashville, Tennessee 37219

Chattanooga Bar Association

801 Broad Street, Suite 420
Chattanooga, Tennessee 37402

344343 .docx
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Supreme Court of Tennessee at Nashville
C/O Mike Catalano, Clerk

Re: Tenn. Sup. Ct. R. 21

Appellate Court Clerk’s Office

100 Supreme Court Building

401 7th Avenue North

Nashville, TN 37219-1407

Re:  Docket No. ADM2013-02417
Dear Sirs:
We are not certain whether we attached the Commission’s Exhibit E to our January 31,
2014 letter. As a result we enclose that Exhibit. We request this be added to our
January 31 letter and apologize for the inconvenience.
Sincerely yours,
SPEARS, RE, REBMAN & WILLIAMS, P.C.

A~

Scott N. Brown, Jr.

cc: Tennessee Bar Association
221 4th Avenue North, Suite 400
Nashville, Tennessee 37219

Chattanooga Bar Association
801 Broad Street, Suite 420
Chattanooga, Tennessee 37402
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EXHIBIT E to Petition to Ame.nd Tennessee Supreme Court Rule 21

Complaints Filed with the Board of Professional Resp nﬁ“’g ‘cz(gal v E D
FEB 10 2014

Clerk of the Courts
Rec'd By

b'éom;:;lé;r{t__s;?iled_ Active Attorneys in Tennessee as of 8/22/2013

13,162 21,142

Percent of Total

. | ‘Percent of Total,
Somplai ,. Attorneys

Age Group

65+ 13.37%

55-64 21.70%

45-54 21.97%

35-44 25.53%

25-34 17.43%

Table 2:

Number of Complaints filed with the Board of

Professional Responsibility for Calendar Year
2013.

Source: Tennessee Board of Professional
Responsibility




Charles 1. Poole* (N : AN " Telephone
Attorney At Law . 3 : 865.453.5000

Licensed in Tennessee and Florida 877.500.LAW1
#Certified Criminal Trial Specialis i L
e poleahomalcom AND ASSOCIATES, PLLC Wiriyal

877.600.LAW1
Timothy J. Gudmundson 118 COURT AVENUE ¢ SUITE ONE  SEVIERVILLE, TN 37862
Attorney At Law www.charlespooleandassoc.com

lawpoole_tjg@hotmail.com

Belinda Jamerson January 27, 2014 Abmg*o | 5 ‘Og4l 7
RECEIVED

lawpoole_bj@hotmail.com

Chief Justice Gary R. Wade

505 Main Street, Suite 200

20 Box 444 FEB 13 2014

Knoxville, TN 37901 Clerk of the Couris
Rec'd By

RE: CLE Credits for Pro Bono Services
for Non-profit Organization

Dear Chief Justice Wade:

At the suggestion of Bill Calhoun, Esq. Associate Director, Tennessee
Cornmission on CLE and Specialization, | am respectfully requesting that the
vgrnessee Supreme Court consider amending Rule 21 § 4.07(c) to include pro bono
legal representation to a corporation organized under the Non-Profit Public Benefit
Corporaticn Law for charitable purposes.

Mr Caihoun has advised me that he has discussed this matter with Judy
McKissack, the Executive Director of Tennessee CLE, and she agreed that the current
Rule 21 does not allow pro bono credit for providing free legal advice to a non-profit
organization.

| have been serving as pro bono counsel for Safe Harbor Child Advocacy Center,
ina. since September 25, 2008 and in 2012 | provided in excess of 150 hours of pro
bono services and in 2013, | provided well over 100 hours and probably closer to 150-
200 hours of pro bono services. | have enclosed for your reference copies of letters
from Donna Koester, Executive Director of Safe Harbor acknowledging my services.

| am enclosing a copy of the Charter of Safe Harbor Child Advocacy Center,
Inc., for your reference. Thank you for your consideration of this suggestion.

Very truLy yours,

Charles |. Poole

CiP/mc

Ce. Bit Calhour, Esq.
Donna Koester

Enclosures (2)




CHILD ADVO

4th Judicial District of Tennessee
Cocke, Grainger, Jefferson & Sevier Counties

October 18, 2013

Mr. Charles I. Poole, Esq.

Charles Poole & Associates, PLLC
118 Court Ave.

Sevierville, TN 37862

Dear Mr. Poole,

Once again we write to thank you for the incredible patience and skill you have shown to Safe
Harbor and our Staff for the benefit of the victimized children and adolescents that we serve.
Your willingness to share your expertise on our behalf has only been compounded by the fact
that you have graciously offered it at no charge to us. Your pro-bono services have been
appreciated far more than you will ever know.

This past year seemed to be incredibly intense, filled with one legal challenge after the other as
we faced several subpoenas and legal battles over the confidentiality of our HIPAA records,
personnel and forensic interview files, etc. 1 know that you spent well over 100 hours and
probably closer to 150-200 hours, which you donated on our behalf in consultation,
correspondence and court appearances. Your willingness to represent us as we strive to provide
the best services possible for the physically and sexually abused children we serve has allowed
us to concentrate on other matters and to direct our limited resources to specific client services
such as therapy and non-offender caregiver support.

Please accept our heartfelt appreciation for your services for yet another year.

Gratefully for the Children,

I e

Tonna J. Koester
Executive Director

1266 Foster Avenue Nashville, TN 37210

S RGN PIRSHS Lol ChE™

P.O. Box 4536 + Sevierville, TN 37864-4536 * (865) 774-1777
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Safé Harbor
CHILD ADVOCACY CENTER, Inc.

4th Judicial District of Tennessee
Cocke, Grainger, Jefferson & Sevier Counties

March 28, 2013

Mr. Charles Poole, Esq.

Charles Poole & Associates. PLLC
118 Court Ave.

Sevierville, TN 37862

Dear Charles,

[t is with grateful heart that I write to personally "Thank You" for the 150 plus hours of research,
legal consultation, phone calls, correspondence and court accompaniment that you have provided
pro bono on behalf of SAFE HARBOR Child Advocacy Center for the 2012 calendar year.

I know that at times our needs have seemed particularly time consuming this year, especially
with the approximately five months we spent resolving one difficult case. You have always
returned my calls in a timely manner, and addressed each issue we faced with courtesy,
knowledge and professionalism. Being a non-profit, especially during these difficult economic
times, I cannot begin to thank you enough as without your willingness to share your expertise
and personal commitment without compensation we would have had difficulty securing
experienced representation.

Thank you again.

Respectfully for the Children,

onna J. Koester
Executive Director

“It Shouldn’t Hurt to be a Child”
P.O. Box 4536 * Sevierville, TN 37864-4536 « (865) 774-1777
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CHILD ADVO”ACV cs NTER, inc.
Of Tennessee’s Fourth Judicial District
Serving Cocke, Grainger, Jefferson & Sevier counties
Post Office Box 4536
Sevierville, Tennessee 37864

Phone: (865) 773-1777 Fax: (865) 774-8063
www.SafeHarborCAC.com

Facsimile Transmission
Chantin Gosty m@" From: v%é Hrdo CAQ
L H53-5/47 : - Pages: SM%@WW‘

Phone: ' : : , o Dare:

o

b 1S 2
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~opx-.. information is smcrly prohibited. If you received his telecopy 10 &rror, please cOTAt uS immediars 1y by teisahons a
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SAFE HARBOR CHILD ADVOCACY CENTER, ING<

The undersigned, acting as the Incorporator under the Tennessee Nonprofit
Corporation Act, adopts the following Charter for such Corporation:

The name of the Corporation is:

FILEp

1.
SAFE HARBOR CHILD ADVOCACY CENTER, INC.
2. The Corporation a nonreligious, public benefit corporation.
3. The street address and zip code of the Corporation's initial registered office
is:
719 Hickory Hills Road
Sevierville, Tennessee 37862
4, The Corporation's initial registered office is located in Sevier County,
_ Tennessee.
5. The name of the Corporation's initial registered agent at that office is:
Donna J. Koester
8. The name, address, and zip code of the incorporator is:
Carole L. Yett
735 Old Douglas Dam Road
Sevierville, Tennessee 37876
7. The street address and zip code of the principal office of the Corporation is:
719 Hickory Hills Road
Sevierville, Tennessee 37862
8. The Corporation is not for profit.
9. Members of the Board of Directors shall constitute membership of the
Corporation.
10.  The Corporation is a nonprofit public benefit corporation and is not organized
Page 1 of 3
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for private gain of any person. It is organized under the Nonprofit Public Benefit
Corporation Law for charitable purposes. Such purposed for which this Corporation is |
formed are exclusively charitable and educational within the meaning of Section 501( ¢ )(3)
of the Internal Revenue Code of 1986. More particularly, the mission of SAFE HARBOR
CHILD ADVOCACY CENTER, INC., is to meet the physical, emotional, and educational
needs of physically and sexually abused and neglected children, including the operation
of facilities in which professionals gather to provide services to children and non-offending
family members in crisis and in need, and in the distribution of information concerning
family violence and child abuse and neglect in the counties of Cocke, Grainger, Jefferson
and Sevier which is the Fourth Judicial District of the State of Tennessee. The Corporation
shall focus its efforts and resources in the areas of treatment, prevention, education and
research with the intent of combating and eventually eradicating child abuse and neglect.

11.  This Corporation is organized and operated exclusively for charitable
purposes withing the meaning of Section 501(¢)(3) of the Internal Revenue Code of 1986.

12. No substantial part of activities of this Corporation shall consist of carrying
on propaganda, or otherwise attempting to influence legislation, and this Corporation shall
not participate or intervene in any political campaign (including the publishing or distribution
of statements) on behalf of any candidate for public office.

13.  Notwithstanding any other provision of these Articles, this Corporation shall
not carry on any activities not permitted to be carried on (a) by a corporation exempt from
Federal income tax under Section 501( ¢ )(3) of the Internal Revenue Code of 1986 (or
corresponding provision of any future United States Internal Revenue Law), or (b) by
corporation contributions to which are deductible under Section 170( ¢ )(2) of the Internal
Revenue Code of 1986 (or corresponding provision of any future United States Internal

Revenue Law).

14. The property, assets, profits and netincome of this Corporation are dedicated
irrevocably to charitable and educational purposes, and no part of its profits or net income
of this Corporation shall ever inure to the benefit of any director, trustee, officer or member

thereof or to the benefit of any private individual.

15.  No Director or Officer of the Corporation shall be personaily liable to the

Corporation for monetary damage for breach of duty of {oyalty to the Corporation except
for acts or omissions not in good faith, or which involve intentional misconductor a knowing

violation of law or for untawful distributions.

Page 2 of 3



FROM :SAFE HAREBOR CAC

-

~

.
EAEE

DATED:

N

FAX NO. :8ES 774 8863 Juri. 1

e e LDy T e
S A 2 | (R I TN

The _.2/% day of //Lgyui’ , 2005.

Incorporator

S

2012 99:13AM PS

Carole L. YetU
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S. Ralph Gordon, P.C.

A Professional Corporation

107 e B HADMA013-2417

Nashville, TN 37215
Tel [615] 371-0712
Fax [615] 371-9618
srgl@att.net

February 17, 2014

Administrative Office Of The Court
511 Union Street

Suite 600

Nashville, TN 37219

Re:  Comment to Sup Ct Rule 21, Sec 2.04
Gentlemen:
1 have been licensed to practice law in the State of Tennessee since 1963. The proposed
rule discriminates against persons who, at 65 years of age or older, may not be able to
physically attend CLE courses or to pay the fees associated with the courses. At 75 years
of age and retired, T am no longer able physically to meet the schedule as proposed, nor

do I wish to surrender my license or be subject of fines.

I strongly urge the Supreme Court to reconsider this rule and take into consideration the
burden it places on persons affected.

Yours truly,

S. Ralph Gordo




Ronald I. Feldman
Partner

736 Georgia Avenue, Suite 300
Chattanooga, TN 37402

Direct: 423.757.5906 FEB 25 2014

Fax: 423.266.5499 . .

ron.feldman@huschblackwell.com (,IeBrk of the Courts
Rec'd By _

HUSCHBLACKWELL

RECEIVED

February 24, 2014

Mr. Mike Catalano, Clerk

Re: Tennessee Supreme Court Rule 21
Appellate Court Clerk’s Office

100 Supreme Court Building

401 Seventh Avenue North

Nashville, Tennessee 37219-1407

Re:

Comments to Petition for Adoption of Amended Tennessee Supreme Court Rule 21
Number ADM2013-02417

Dear Mr. Catalano:

I have reviewed the Petition to Amend Supreme Court Rule 21 governing the requirements of
continuing legal education submitted by the Tennessee Commission on Continuing Legal
Education and Specialization and submit the following comments:

A.

Proposed Revisions to Tennessee Supreme Court Rule 21, Section 2 — Scope and
Exemptions.

The Commission recommends that the present exemption from CLE for active attorneys
over age 65 be eliminated and cites Exhibit C to the Petition which estimates the number
of attorneys turning 65 during the years 2014 through 2023. This Table is suspect in that
it is assumes that all of those attorneys will remain active, which is unlikely. A more
accurate table would estimate the number of active attorneys currently age 70 and over
who practice law and would extend that estimate for the next 10 years. That would
require an actuarial analysis of the retirement rate factor and the mortality rate factor
among the Bar.

On page 4 of the Petition, the Commission makes the statement that “without attempting
to pass on the merits of any complaint, some 1,139 complaints were filed with the BPR in
this age bracket [age 65+] as of August 22, 2013.” A careful analysis of Exhibit E to the
Petition reveals that the 65+ age group comprises 13.37% of the active bar and accounts
for 8.65% of the complaints. By comparison, the 45 to 54 age group comprises 21.97%

CHD-634467-1 Husch Blackwell LLP
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Letter to Mr. Mike Catalano, Clerk
February 24, 2014
Page 2 of 3

of the active bar and accounts for 31.12% of the complaints. This illustrates empirically

that the senior bar has dramatically fewer complaints filed against it than those who are in
the mid-years of their careers and contradicts the conclusion of the Commission that the
exemption should be eliminated.

The statistics in Exhibit E cited by the Commission are suspect because they do not
eliminate frivolous complaints. The Tables would be meaningful if they included only
complaints that have merit. Any person can file a complaint for virtually any reason.

The Commission’s recommendation is a “one size fits all” rule that does not take into
account that many lawyers do not retire and simply walk away from their practices.
Many go through a “wind down” period of several years and gradually transition into
retirement. The proposed rule does not differentiate between those categories and creates
a gray area in determining when a lawyer is no longer “active”.

Recommendation. Continue the standard CLE requirement for “active™ attorneys until
the age of 70 in recognition of the fact that many are active, even if not in full time
practice. In the year in which an attorney reaches 70 years of age, all CLE requirements
should be eliminated.

Internal CLE Presented by Law Firms:

At present, the Commission does not recognize CLE presented internally by a law firm to
its attorneys, unless outside attorneys are invited to attend. This rule, while it may have
been intended to prevent an abuse, does not appear to be justified.

Many law firms, including our own, conduct a regular program of CLE on many focused
topics that are relevant to the practitioners in the firm. These programs are presented by
highly qualified attorneys in the firm and also by outside presenters. The programs are
presented by video conference and are available to attorneys in all of our several offices.
Written materials are furnished, and call-in is available to the presenter via speaker phone
on the conference tables. Attendance is taken. CLE credit is awarded to the attorneys in
our firm for these internal seminars in the states of Illinois, Iowa, Kansas, Missouri,
Nebraska and Texas in which our firm has offices or attorneys licensed.

For example, the state of Missouri treats a law firm presenter like any other presenter and
allows credit for its internal programs. A copy of Rule 15.04 of the Missouri Supreme
Court Rules is attached. See Regulation 6 for In-House Programs.

Recommendation. The Commission should update and amend its rules to permit internal
CLE presentations by a law firm to qualify for CLE credit in Tennessee.

CHD-634467-1 Husch Blackwell LLP
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Letter to Mr. Mike Catalano, Clerk
February 24, 2014
Page 3 of 3

Thank you for your consideration of these comments. If you or any member of the Commission
wish to discuss them, please contact us at 423-266-5500.

Respectfully submitted, %\

Slaraidd, Fatitirmre et TP
Ronald I. Feldman lan L. Cates Michael K. Alston
BPR #000917 BPR #001632 BPR #13697
RIF:jns
Enclosure
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CONTINUING LEGAL EDUCATION

Rule 15.04

Regulations for Minimum Continuing
Legal Education

The Supreme Court of Missouri approved the
following Regulation for Minimum Continuing Legal
Education:

Regulation 15.03. Duties of The Missouri Bar

1. Pursuant to Rule 15.08(e), The Missouri Bar
shall report in writing to the Supreme Court of
Missouri on or before December. 31st of each.year.
The report shall include but not be limited to: the
number of lawyers referred to the chief disciplinary
counsel and the Commission on Retirement, Remov-
al and Discipline for failure to comply with Rule 15
during the previous reporting year.

2. After February 1, 1988, notice of all Regula-
tions to be promulgated implementing Rule 15 shall
be sent sixty (60) days prior to promulgation to the
Supreme Cowrt of Missouri for comment. These
initial regulations shall take effect on e date di-
rected by the Supreme Court of Missouri.

(Approved eff. July 1, 1988. Amended eff. Nov.
1, 2009.)

15.04. Accreditation of Programs,
Activities and Sponsors

(a) The Missouri Bar may designate a sponsor of
continuing legal education programs or activities as an
“aceredited sponsor” if the sponsor has substantial
recent experience in offering continuing legal edu-
cation or a demonstrable ability to organize and effec-
tively present continuing legal education programs
and activities.

(b) A program or activity may be an accredited
program or activity if it directly contributes to the
professional competency of lawyers or judges and has
significant intellectual or practical content related to
the development or practice of law, professional re-
sponsibility, or law office management,

(¢) A program or activity offered by an accredited

- sponsor shall be an accredited program or activity.

Continuing legal education programs and activities of

. identified sponsors may be accredited programs and
- activities if so designated by The Missouri Bar, Self-

study, videotape, audiotape, or other similar programs
or activities may be accredited programs and activities
if so designated by The Missouri Bar. '

- (Adopted Dec. 3, 1986, eff. Jan. 1, 1987. Amended Jan. 22,
1988, eff. July 1, 1988; Nov. 16, 2009, eff. Jan. 1,2010.)

Regulations for Minimum Continuing
- Legal Education

The Supreme Court of Missouri approved the
following Regulation for Minimum Continuing Legal
Education:

Regulation 15.04. Accreditation of Programs,
Seminars, Activities and Sponsors

1 Standards. In addition to the standards of
Rule 15.04, the following standards apply to acered-
ited programs, seminars, or activities offered by an
accredited or identified sponsor or programs, semi-
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nars, or activities accredited pursuant to Regulation
15.04.3(c). i

@) It is desirable, although not required, that
thorough, high quality written materials be made
available to all participants at or before the time the
program, seminar, or activity is presented.

(b) The program, seminar, or activity must be
conducted in a comfortable physical setting, condu-
cive to learning, and it is desirable although not
required that there be suitable writing surfaces if
the program, seminar, or activity is conducted in a
lecture format. :

(c) Programs, seminars, or activities where elec-
tronically presented live, recorded or reproduced
material is used may be aceredited programs, semi-
nars, and activities and such programs, seminars, or
activities will not be considered as self-study pro-
grams, seminars, or activities if a' qualified instruc-
tor is available, either in person or via telephone or
other means of communication, to comment and
answer questions. ‘ )

(d) The program, seminar, or activity must in-
clude at least fifty (50) minutes of instruction or the
equivalent.

(e) Programs, seminars, or activities that cross
professional lines, such as an accounting tax pro-
gram or a medical legal program, shall be accredit-
ed programs, seminars, or activities if the standards
of Rule 15.04 and Regulation 15.04.1 are satisfied.

() At the conclusion of an approved program,
seminar, or activity condueted after July 1, 1988,
each participating lawyer must be given the oppor-
tunity to complete an evaluation questionnaive ad-
dressing the quality, effectiveness and usefulness of
the particular program, seminar, or activity. Sum-
mary results of the questionnaires applicable to
each speaker must be provided to that speaker in a
timely fashion. Sponsors must maintain the ques-
tionnaires for one year following a program, semi-
nar, or activity pending a request for submisston of
them or a summary thereof to The Missouri Bar.

Text of Regulation 15.04.2 effective uniil July 1,
2013. See, also, tewt effective July 1, 2013.

2. Accredited Sponsors by Designation. The
following sponsors of programs, seminars, or activi-
ties are designated as accredited sponsors: Ameri-
can Bar Association; American Judicature Society;
The American Law Institute; all United States
Armed Forces legal service schools; the United
States Coast Guard legal service school; Missouri
Association of Trial Attorneys; The Missourl Bar;
Bar Association of Metropolitan St. Louis; St. Louis
County Bar Association; Kansas City Metropolitan
Bar Association; National Academy of Arbitrators;
National Bar Association; National Judicial College;
Judicial Education Comrmittee of the Supreme
Court of Missouri; all law schools approved by the
section of legal education and admissions to the bar
of the-American Bar Association; Missouri Office of
Prosecution Services; Missouri Organization of De-
fense Lawyers; the Office of the State Public De-
fender, and the Practicing Law Institute.




Rule 15.04

MISSOURI BAR AND JUDICIARY

Teat of Regulation 15.04.2 effective July 1, 2019.
See, also, text effective until July 1, 2013.

2. Accredited Sponsors by Designation. The
following sponsors of programs, seminars, or activi-
ties are designated as accredited sponsors: Ad-
vanced Science and Technology Adjudication Re-
source Center, Inc; American Bar Association;
American Judicature Society; The American Law
Institute; all United States Armed Forces legal
service schools; the United States Coast Guard
legal service school; Conference of Chief Justices;
Conference of State Court Administrators; Mis-
souri Association of Trial Attorneys; The Missouri
Bar; Bar Association of Metropolitan St. Louis; St.
Louis County Bar Association; Kansas City Metro-
politan Bar Association; National Academy of Arbi-
trators; National Bar Asscciation; National Center
for State Courts and its affiliates; National Courts
Science Institute; National Judicial College; the
Supreme Court of Missouri and any committee ap-
pointed by the Cowrt; Office of State Courts Ad-
ministrator; all law schaols approved by the section
of legal education and admissions to the bar of the
American Bar Association; Missouri Office of Pros-
ecution Services; Missouri Organization of Defense
Lawyers; the Office of the State Publie Defender;
and the Practicing Law Institute.

3. Accreditation Process.

(a) Any sponsor desiring accreditation of all its
continuing legal education programs, seminars, or
activities must apply to The Missouri Bar for ac-
credited sponsor status not less than sixty (60) days
prior to presentation of its first program, seminar,
or activity as an " accredited sponsor.” Application
shall be made on forms provided by The Missouri
Bar and applicants may be required to provide
information which demonstrated that the applicant
satisfies the standards of Rule 15.04 and Regulation
16.04.1. .

(b) Any sponsor not aceredited pursuant to Regu-
lations 165.04.2 or 15.04.3(a) and desiring approval of
an individual program, seminar, or activity must
apply to The Missouri Bar for identified sponsor
status not later than sixty (60) days prior to the
date on which the program, seminar, or activity is
scheduled. Application shall be made on forms
provided by The Missouri Bar and such applicants
may be required to provide information which dem-
onstrates that the program, seminar, or activity will
satisfy the standards of Rule 15.04 and Regulation
15.04.1." The applicant may also be required to
include a description of any written materials to be
used in the program, seminar, or activity.

(c) Any lawyer may seek accreditation of a pro-
gram, semindr, or activity by a sponsor other than
an ‘accredited’ or identified sponsor. The lawyer
should apply either before the ocewrrence of the
program, seminar, or activity or within thirty (30)
days after completion of the program, seminar, or
activity. The applicant lawyer should provide suffi-
cient information to establish that the standards of
Rule 16.04 and Regulation 15.04.1 are satisfied by
the program, seminar, or activity. Ordinarily a
brochure published by the sponsor of the program,
seminar, or activity and a deseription of any written
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materials shall be sufficient information to make a
determination of whether the program, seminar, or
activity satisfies the standards of Rule 15.04 and
Regulation 15.04.1.

(@) Upon applieation of a lawyer or sponsor and
the submission of sufficient information to make a
determination, The Missouri Bar shall designate the
programs, seminars, and activities or portions of
activities which satisfy the requirements of subdivi-
sions (e) and (f) of Rule 15.05.

_(e) Upon application of a lawyer or sponsor and
the submission of sufficient information to establish
that the standards of Rule 15.05 (d) and Regulation
15.04.7 are satisfied, The Missouri Bar shall desig-
nate a program, seminar, or activity as substantially
equivalent to The Missouri Bar Annual Law Up-
date.

(f) The Missouri Bar shall advise the applicant in
writing within thivty (30) days of the receipt of the
application whether the application for accredited or
identified sponsor status or for acereditation or
designation of a program, seminar, or activity is
approved or disapproved. Applicants denied ap-
proval may submit a letter of reconsideration set-
ting forth the basis for reconsideration to The Mis-
souri Bar within fifteen (15) days of the receipt of
notice of disapproval.

4. Sponsor Reports and Recordkeeping.

(a) By July 31 of each year, commencing July 31,
1988, each accredited sponsor shall file a report with

» The Missouri Bar, on a form provided by The

Missouri Bar, which lists all accredited programs,
seminars, and activities eonducted by the sponsor
during the preceding reporting year and the num-
ber of credit hours for> each program, semirar, or
activity. The report shall indicate the number of
eredit hours of each program, seminar, or activity
designated which satisfy the requirements of subdi-
visions (e) and (f) of Rule 15.05.

(b) Each accredited or identified sponsor shall
retain reeords of attendance at all programs, semi-
nars, and activities for at least three (3) years after
the date of completion of the program, seminar, or
activity. A record of attendance by an individual
lawyer shall be made available to the lawyer or his
or her attorney upon request and The Missouri Bar
upon its request.

-5, Self-Study.

(a) Any lawyer may receive up to six howrs of
self-study credit in a reporting year by studying
law-related materials, including but not limited to
videotapes, asudiotapes and advance sheets, in fur-
therance of general academic and professional com-
petence, ) .

(b) Self-study credit may not be reported to satis-
fy the requirements of Rule 15.05 (e) ar Rule 15.05
() that a lawyer complete eredit hours of programs,
seminars, and activities devoted exelusively to pro-
fessionalism, legal or judicial ethies or malpractice
prevention every, unless approval is obtained pursu-
ant to Rule 15.05 (c) and Regulation 15.05.3 based
upon hardship or extenuating circumstances.

() A lawyer may receive in excess of six eredit
hours for self-study in a reporting year if the self-
study in excess of six hours is approved by The
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CONTINUING LEGAL EDUCATION

Rule 15.05

Missouri Bar as an alternative method of compli-
ance with Rule 15 pursuant to Rule 15.05 (¢) and
©  Regulation 15.05.3.

" (d) Self-study credit shall be accounted for on the
affidavit required by Rule 15.06.1.

- .___>6 In-House Program, Seminar, or Activity
Accreditation.

(a) A private law firm, corporate law department,
federal, state or local government ageney or similar
entity may apply for aceredited sponsor status or
identified sponsor status and shall be approved or
disapproved for accredited or identified sponsor sta-
tus under the same standards applicable to all other
applicants for accredited or identified sponsor sta-
tus.

(b) An in-house program, seminar, or activity,
. such as a program, seminar, or activity limited only
" to the lawyers of a private law firm, corporate law
department, or a federal, state or local government
agency, which is offered by an aceredited or identi-
fied sponsor, shall be an aceredited program, semi-
nar, or activity if the standards of Rule 15.04 and
Regulation 16.04.1 are satisfied.

7. Intellectual 'and Practical Content Sub-
stantially Equivalent to The Missouri Bar Annu-
al Law Update Program.
¢ (a) at least 9 hours of instruction, and

(b) the program content includes information on
substantially all of the following topics: practice and
procedure before Missouri and federal courts, do-
mestic relations, estate planning and administration,
business organizations, real estate, criminal practice
and workers’ compensation. The instruction on
substantial law topies shall focus upon Missouri law
and the program shall include practice tips in the
various subject areas as well as instruction on sub-
stantive law. ‘

:8. Deadline Waivers. By its own application or
upon written request for good cause shown, or in
the interest of justice, The Missouri Bar shall waive
application and reporting deadlines in Regulation
1504, The application deadlines of Regulation
. 15,043 are waived for applications filed within sixty
(60) days after the date of the publication of these
- regulations in a publication of general distribution

to all lawyers as required by Rule 15.03(g).

8 Records Confidential.

.(a) Unless otherwise directed by the Supreme
- Court, of Missouri, the files, records and proceed-
Ings to The Missouri Bar, as they may relate to or
~arise out of a lawyer attempting to satisfy the
- tontinuing legal education requirements of Rule 15,
shall be corfidential and shall not be disclosed ex.
ept in furtherance of the duties of The Missouri
Bar or as provided in Regulation 15.04.8(b).

’(b) The files, records and proceedings as they
may relate to or arise out of a lawyer attempting to
atisfy the continuing legal educational require-
Ments of Rule 15, shall be disclosed to the lawyer
affected upon written request by the lawyer affect-
d or by his or her attorney.

“(c) The Missouri Bar shall retain the affidavits of
ompliance for the three reporting . years prior to
the current reporting year. Affidavits not required
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to be retained may be disposed of by The Missouri
Bar but only in a manner that preserves the confi-
dentiality of the affidavits required by Regulation
15.04.9(a).

(Approved eff. July 1, 1988. Amended eff. J uly 1,
1990; July 1, 1992; Nov. 1, 2009. Amended Decem-
ber 28, 2012, eff. July 1, 2013.)

15.05. Continuing Legal Education
Requirements

(a) After July 1, 1988, except as provided in Rule
15.05(c), each lawyer shall complete and report during
each reporting year at least 15 credit hours of accered-
ited programs and activities. Credit hours of acered-
ited programs and activities completed pursuant to
Rules 15.05(e) and 15.05(f) may be used to fulfill the
requirements of Rule 15.05(a). Not more than six
other credit hours may consist of self-study, videotape,
audiotape or other similar programs or activities that
are accredited programs or activities. A speaker at
an accredited program or activity may receive eredit
for preparation time and presentation time. An au-
thor of written material published or to be published
by an accredited sponsor or in a professional journal
or as a monograph may receive credit for research
time and composition time.

(b) For purposes of Rule 15.05(a), a lawyer report-
ing completion of more than 15 credit hours of acered-
ited programs and activities during one reporting year
may receive credit in the next succeeding reporting
year for the excess credit hours. '

(c) A lawyer is not required to complete or report
any credit hours in the reporting year in which the
lawyer is initially licensed to practice law in this state
except as provided in Rules 15.05(d) and 15.05(e).
Any lawyer not an active judge who, during a report-
ing year, has neither engaged in the active practice of
law in Missouri nor held herself or himself out as an
active practicing lawyer in Missowi shall not be re-
quired to complete or report any credit hours during
that reporting year. Upon written application and for
good cause shown, waivers or extensions of time of the
credit hour or reporting requirements of this Rule 15
may be granted in individual cases or classes of. cases
involving hardship or extenuating circumstances.

(d) A person seeking admission under Rule 8.10
shall, prior to being issued a license, attend The
Missouri Bar annual law update program or a conting-
ing legal education program accredited as provided in
this Rule 15 that has intellectual and practical content
substantially equivalent to The Missowi Bar annual
law update program. Attendance shall be no earlier
than 12 months prior to the date the application for
admission under Rule 8.10 is filed. The person shall
report the completion of this requirement to the board
of law examiners as the board shall specify.

(e) Each lawyer who:
(1) Between June 30, 1990, and July 1, 2009:
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COMMENT OF THE KNOXVILLE BAR ASSOCIATION
The Knoxville Bar Association ( “KBA?”), by and through its President, Wade V. Davies;
Co-Chairs of its Committee on Continuing Legal Education Committee (“CLE Committee™),
Shelly Wilson and Robert Stivers; and Executive Director, Marsha Wilson, files this comment
pertaining to the amendment to Tennessee Supreme Court Rule 21.

As members of the legal profession and bar, the KBA recognizes the importance
of CLE and we applaud the Tennessee Commission on Continuing Legal Education and
Specialization (“Commission”) for its commitment to helping lawyers develop practices that can
support a highly professional, rewarding career. These updates to the rules and regulations for
CLE in Tennessee recognize the changing needs and realities of modern law practice. We hope
that these changes will help lawyers to better serve their clients and the administration of justice
in Tennessee.

The KBA’s CLE Committee, Board of Governors and Executive Committee have
convened on several occasions to discuss the Commission’s proposed amendment to Rule 21 and

after careful consideration, we provide the following comments regarding the proposed changes

to Rule 21:




SECTION 2. - SCOPE AND EXEMPTIONS

The KBA believes that regular participation in CLE programs strengthens the
professional skills of practicing lawyers and enhances the quality of legal services rendered to
the public. Nevertheless, there does not appear to currently be a consensus within the KBA as to
whether it is appropriate to eliminate the CLE exemption as set forth in Rule 2.04 (c).
Considerable, varied and responsible opinions have been expressed to the KBA and its CLE

Committee. Thus, the KBA would encourage the Court to consider this change carefully.

SECTION 3: CONTINUING LEGAL EDUCATION REQUIREMENT

The KBA believes that a lawyer’s participation in substantive, live CLE programs is
critical to maintaining competency among attorneys as required under Rule 1.1 of the Tennessee
Rules of Professional Conduct. Rule 1.1 provides that: “[a] lawyer shall provide competent
representation to a client. Competent representation requires the legal knowledge, skill,
thoroughness, and preparation reasonably necessary for the representation.”

The significant proposed changes to Section 3.01 will require each attorney admitted to
practice in the State of Tennessee to “obtain” a minimum of 15 hours of CLE, including a
minimum of 5 “in classroom” hours. Both terms, however, do not on their face appear to fix the
current concerns that brought about the need for the changes.

Replacing the requirement that attorneys “earn” CLE hours in the context of a required
deadline with the word “obtain” still leaves room for interpretation of what the lawyer needs to
do by the deadline. Frankly, the current word “earn” seems more definitive than “obtain.” The
current word “earn” is defined in Webster’s Dictionary as “to receive as return for effort and

especially for work done or services rendered.” In Webster’s Dictionary, the word “obtain”




means to “gain or attain usually by planned action or effort” or “to be generally recognized or
established.” In light of its definition and in the context of its use in Rule 21, Section 3.01, does
a lawyer “obtain” CLE hours by registering/participating in the program even if not completed or
submitted by the deadline? Does the lawyer “obtain” CLE hours by applying for the credit by
the deadline, even if the hours are not approved by the deadline? Or, does the lawyer “obtain”
CLE hours by registering, paying, completing, submitting and getting approval for the credit by
the CLE deadline? It thus appears that changing the requirement that an attorney “earn” CLE by
the deadline to “obtain,” without defining the new term, will lead to more confusion than
improvement of the CLE program.

The KBA strongly supports the requirement of a minimum number of “classroom” hours
of CLE. However, failure to provide a definition for the word “classroom” leaves much room
for interpretation as to what type of CLE program environment is required. In reading the
comments for the suggested change, it is clear the Commission intends the requirement of
attendance at a live presentation in which there can be interaction with the presenter.
Nonetheless, to make it perfectly clear as to what type of programs will be accepted as
“classroom” hours, the term should be defined.

If the primary role of CLE is to promote competence, the KBA believes substantive, live
seminars offer the best format for achieving this objective. The KBA recommends that
“classroom” be defined as a setting with face-to-face interaction with other attendees. During
live seminars, there is typically an opportunity to obtain insights from more than one attorney by
listening to varying viewpoints on a particular seminar topic. Insights are obtained from multiple
program speakers as well as other program attendees. Audience members are often given the

ability to participate in question and answer sessions where all panelists in the program as well as



other audience members have an opportunity to weigh in on a response.

SECTION 4. CONTINUING LEGAL EDUCATION CREDITS

The KBA has members who are full-time law professors as well as part-time law
professors/teachers. The KBA notes that no explanation is given for the proposed change to
Section 4.03(b) seeking to exclude full-time professors who engage in the practice of law, but
not part-time professors who engage in the practice of law, from receiving CLE credit for
teaching law related classes. This disparity in treatment would allow adjunct professors to
receive CLE credit for teaching a law school class, but prevent a full-time law professor from
receiving any CLE credit for teaching the same class. It is respectfully submitted that this
distinction is unfair.

Accordingly, the KBA recommends that the last sentence in proposed Section 4.03 (b) be
amended as follows:

Full time teachers who engage in the practice of law and choose to maintain their licenses

to practice law are fully subject to the MCLE requirements established herein. and-may

In addition, the KBA recommends that the last sentence in proposed Section 4.04 be
amended as follows:

4.04. Credit may be earned through formal enroliment and education of a

postgraduate nature, either for credit or by audit, in an approved law school. Upon

successful completion of the course, the Commission will award one (1) credit hour

for each hour of academic credit assigned to suecessful-completion-of the course.




SECTION 5: CONTINUING LEGAL EDUCATION PROVIDERS

The KBA believes that nonprofit bar associations and law schools have been the
~ backbone of CLE since Rule 21 was first adopted. With more than twenty-six years of
experience providing the legal community with high quality CLE programs, the KBA believes
that the proposed change to Section 5.02 is unnecessary. Section 5.02 currently provides a
definition for presumptively approved providers and the CLE Commission has the authority in
Section 5.4 to revoke approval of CLE credit for a particular seminar or to re-evaluate the

providers deemed to be presumptively approved.

SECTION 7. NONCOMPLIANCE AND SANCTIONS

The KBA strongly supports the proposed revisions to Section 7. The proposed revisions
to this Section clarify the CLE compliance deadlines, and allow attorneys to better understand
whether they are in compliance with the requirements of Section 3.01, the deadlines for such

compliance, and the fees assessed at various stages in the process for non-compliance.

SECTION 9: EFFECTIVE DATES OF THE RULE

Section 9.01 establishes the mandatory CLE program effective “beginning with the

calendar year 1987.” The KBA suggests that the Section should be revised as follows:

9.01. The establishment of the feregeing program for Mandatory Continuing Legal

Education for attorneys licensed in Tennessee shall-be-effective

beginning-with-the-calendar-year 1987-and took effect on January 1, 1987. This Rule




shall continue until such time as the Supreme Court shall determine that its program is no
longer in keeping with the Court’s responsibility to the legal profession in Tennessee and

the public which it serves.

SECTION 10: ANNUAL CLE COMPLIANCE SUMMARY

The KBA strongly supports the proposed addition of the new Section 10 and the
establishment of annual reporting requirements. However, the KBA believes that in order to
provide an accurate reflection of how CLE hours are earned by lawyers in Tennessee, Section
10.01 (3) should be revised as follows:

(3) The number of general and dual credit hours earned by lawyers holding a Tennessee
license, both in the aggregate and in the following general categories:

(i) traditional live or “in classroom” programs;

(ii) distance learning broken down by the following categories:
(a) online computer interactive
(b) webinars
(c) telephone conference calls;

(iii) pro bono legal representation;

(iv) teaching;

(v) completion of a law-related course broken down by the following areas:
(a) bar review course;
(b) bar exam; and
(c) postgraduate course;

(vi) service to the bar in the following areas:
(a) bar examiner;
(b) governmental commissions, committees, or other governmental
bodies;
(c) Board of Professional Responsibility or as a hearing committee
member;

(vii) published author; and

(viii) mentoring.




The KBA Board of Governors approved this Comment on Wednesday, February 19,
2014.

The KBA appreciates consideration by the Court and the Commission of these comments
and requests any additional time deemed appropriate in which to comment on any further
revisions to the Rule or Regulations.

Respectfully submitted this day of February, 2014.

KNOXVILLE BAR ASSOCIATION

o WA T

Wade V. Davies, BPR No. 016052
President, Knoxville Bar Association

By:

Shelly L. Wflson, BPR No. 019935
Co-Chair KBA Committee on Continuing Legal Education

Co-Chair KBA Committee on Continuing Legal Education

CERTIFICATE OF SERVICE

The undersigned certifies that on the _ day of February, 2014, a true and correct copy
of the foregoing Comment has been served upon the individuals and organizations listed on
Exhibit A attached hereto by regular U.S. Mail, postage prepaid.




William E. Young

Administrative Director
Administrative Office of the Courts
511 Union St, Suite 600

Nashville, TN 37219

John Willis

President, Anderson County
University of Memphis

Cecil C. Humphreys School of Law
1 North Front Street

Memphis, TN 38103

Emily Campbell Taube
Adams and Reese LLP

80 Monroe Avenue, Ste 700
Memphis, TN 38103

Hewitt Chatman

President, Ballard-Taylor Bar Association
511 Algie Neely Rd

Denmark, TN 38391

John White

President, Bedford County
Bobo Hunt & White

P O Box 169

111 North Spring St Ste 202
Shelbyville, TN 37162

Jeffrey Kinsler

Dean, Belmont University College of Law
1900 Belmont Blvd

Nashville, TN 37217

Imad Al-Deen Abdullah

President, Ben Jones Chapter - National Bar Assn.

Baker Donelson Bearman Caldwell
165 Madison Ave #2000
Memphis, TN 38103

Andrew Frazier
President, Benton County
P O Box 208

116 E Main

Camden, TN 38320

James Snyder

President, Blount County

Law Office of James H. Snyder, Jr.
345 S Hall Rd

Alcoa, TN 37701-2643

Sandy L. Garrett

Chief Disciplinary Counsel

Board of Professional Responsibility
10 Cadillac Drive, Suite 220
Brentwood, TN 37027

Lela Hollabaugh

Chairman of the Board

Board of Professional Responsibility
1600 Division Street, Suite 700
Nashville, TN 37203

Bill Brown President

Bradley County Bar Association
William J. Brown & Associates
PO Box 1001

Cleveland, TN 37364

Lesley Tiller

President, Bristol County
Office of The District Attorney
P.O. Box 526

Blountville, TN 37617

Kristie Anderson

President, Campbell County
PO Box 196

Jacksboro, TN 37757




Matthew Maddox

President, Carroll County
Maddox Maddox & Maddox
P O Box 827

19695 E Main St
Huntingdon, TN 38344

Jason Holly

President, Carter County
Holly & Holly PLLC
420 Railroad Street
Elizabethton, TN 37643

William Kratzke

Dean, Cecil C. Humphreys School of Law
University of Memphis Cecil C....

1 North Front Street

Memphis, TN 38103

Lynda Hood

Executive Director

Chattanooga Bar Association

801 Broad St Suite 420 Pioneer Bldg
Chattanooga, TN 37402

Robin Miller

President, Chattanooga Bar Association
Spears Moore Rebman & Williams
PO Box 1749

Chattanooga, TN 37401

Lynn Newcomb

President, Cheatham County
Balthrop, Perry, Noe, Newcomb
102 Frey St., PO Box 82
Ashland City, TN 37015

David Stanifer

President, Claiborne County
Stanifer & Stanifer

PO Box 217

1735 Main St

Tazewell, TN 37879
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Derreck Whitson

President, Cocke County

Law OFC of J Derreck Whitson
P.O. Box 1230

311 East Broadway

Newport, TN 37822

Christopher Keeton

Coffee County Bar Assn

Keeton & Perry, PLLC

401 MURFREESBORO HWY
MANCHESTER, TN 37355-1580

Matthew Edwards

President, Cumberland County
Law Office of Matthew Edwards
69 E First St Ste 203

Crossville, TN 38555-4575

Billy Townsend, President

Decatur, Lewis, Perry, Wayne Counties
Townsend Law Office

26 West Linden Ave

Hohenwald, TN 38462

Bratten Cook

President, Dekalb County
104 N 3rd St

Smithville, TN 37166

Hilary Duke

President, Dickson County
Reynolds, Potter, Ragan
210 East College Street
Dickson, TN 37055

Matthew Willis
President, Dyer County
Ashley Ashley & Arnold
PO Box H

322 Church Ave. N.
Dyersburg, TN 38025



Beth Brooks

President, East Shelby County Bar Assn
2299 Union Ave

Memphis, TN 38104

Rebecca Franklin
President, ETLAW
Attorney at Law

P.O. Box 52854
Knoxville, TN 37950-2854

Katharine Gardner

President, Federal Bar Assn Chatt. Chapter
103 Stratford Way

Signal Mountain, TN 37377-2520

Eric Hudson

President, Federal Bar Assn - Memphis Chapter
Butler, Snow, O'Mara, Stevens

6075 Poplar Ave Ste 500

Memphis, TN 38119

Martin Holmes

President, Federal Bar Assn-Nashville Chapter
Dickinson Wright, PLLC

424 Church Street, Suite 1401

Nashville, TN 37219

Mark Dessauer

President, Federal Bar Assn. NE TN Chapter
Hunter, Smith & Davis, LLP

PO Box 3740

Kingsport, TN 37664

Jennifer Porth

President, Fifteenth Judicial District
J Stephen Brown PC

224 W Gay St PO Box 792
Lebanon, TN 37088-0792
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Joseph Ford

President, Franklin County
McBee & Ford

17 S College St
Winchester, TN 37398

Terri Crider

President, Gibson County
Flippin & Atkins P.C.
P.O. Box 160

1302 Main Street
Humboldt, TN 38343

Robert Curtis

President, Giles County

Law Office of Robert W. Curtis III
P.O. Box 517

Pulaski, TN 38478

Creed Daniel

President, Grainger County
Daniel & Daniel

POBox 6

Courthouse Sq 115 Marshall Ave
Rutledge, TN 37861

Lindsey Lane

President, Greene County

Leonard, Kershaw & Hensley, LLP
131 S Main St Ste 102
Greeneville, TN 37743

Mary Helms

President, Hamblen County
Wimberly Lawson Wright Daves
P. O. Box 1834

Morristown, TN 37816

Harriet Thompson

President, Hardeman County
P O Box 600

205 East Market St.

Bolivar, TN 38008




William Phillips

President, Hawkins County
Phillips & Hale

210 E Main St
Rogersville, TN 37857

Carmon Hooper

President, Haywood County
P O Box 55

10 S Court Square
Brownsville, TN 38012

Tish Holder

President, Hickman County
Harvill & Assoc PC

820 Hwy 100

Centerville, TN 37033

John Williams

President, Humphreys County
Porch Peeler Williams Thomason
102 South Court Square
Waverly, TN 37185

Chuck Holliday

President, Jackson-Madison County
Law Offices of Jeffrey A. Garrety
65 Stonebridge Blvd.

Jackson, TN 38305

Jeremy Ball

President, Jefferson County
Dist Atty OFC

P.O. Box 690

Dandridge, TN 37725

William Cockett
President, Johnson County
Smith & Cockett

PO Box 108

Mountain City, TN 37683
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Steven Huret

President, Kingsport

Wilson Worley Moore Gamble & Stout PC
PO Box 88

Kingsport, TN 37662

Marsha Wilson

Executive Director, Knoxville Bar Association
Knoxville Bar Association

P O Box 2027

505 Main St Suite 50

Knoxville, TN 37901

Wade Davies

President, Knoxville Bar Association
Ritchie, Dillard, Davies & Johnson
P.O. Box 1126

Knoxville, TN 37901-1126

Timothy Naifeh
President, Lake County
227 Church St
Tiptonville, TN 38079

William Douglas

President, Lauderdale County
P O Box 489

109 N Main St

Ripley, TN 38063

Ben Boston

President, Lawrence County

Boston Holt Sockwell & Durham PLLC
P O Box 357 '

235 Waterloo St

Lawrenceburg, TN 38464

Emily Campbell Taube
Immediate Past Pres.

Assn for Women Attorneys
Adams and Reese LLP

80 Monroe Avenue, Ste 700
Memphis, TN 38103



Melanie Gober

Executive Director
Lawyers Assn for Women
P O Box 190583
Nashville, TN 37219

Laura Keeton

Chair, Lawyers Fund for Client Protection
Keeton Law Office

20240 E MAIN ST

PO BOX 647

Huntingdon, TN 38344-0647

Randall E Self

Attorney At Law
President, Lincoln County
P O Box 501

131A E Market St
Fayetteville, TN 37334

Sydney Beckman

Dean, Lincoln Memorial University
Duncan School of Law

601 W. Summit Hill Drive
Knoxville, TN 37902

Ashley Shudan

President, Loudon County
Ford & Nichols

PO Box 905

Loudon, TN 37774

Jason Davis

President, Marshall County
Bussart Law Firm

520 North Ellington Parkway
Lewisburg, TN 37091

Tracy Moore

President, Maury County
Moore & Peden PC

PO Box 981

Columbia, TN 38402-0981

Russell Blair

President, McMinn-Meigs County
P.O. Box 804

Etowah, TN 37331

Gary Smith

President, Memphis Bar Association
Apperson Crump PLC

6070 Poplar Ave #600

Memphis, TN 38119-3954

Tyler Weiss

President, Monroe County
Worthington & Weiss, P.C.
409 College St N Ste 1
Madisonville, TN 37354-3103

Stanley Ross

President, Montgomery County
Harvill Ross Hogan Ragland
PO Box 925

Clarksville, TN 37041-0925

Michael Davis

President, Morgan County
PO Box 925

Wartburg, TN 37887

John Manson

President, Napier-Looby Bar Assn
Special Master 8th Circuit Ct.

1 Public Square

Nashville, TN 37201

Tom Sherrard

President, Nashville Bar Association
Sherrard & Roe PLC

150 3rd Ave S #1100

Nashville, TN 37201-2011




Gigi Woodruff

Executive Director, Nashville Bar Association
Nashville Bar Association

150 4th Avenue North #1050

Nashville, TN 37219

Joe Loser

Dean, Nashville School of Law
4013 Armory Oaks Drive

600 Linden Square

Nashville, TN 37204

John Miles

President, Obion County
POBox 8

Union City, TN 38281

Daryl Colson

President, Overton County
211 N Church St
Livingston, TN 38570

Albert Wade

President, Paris-Henry County
Greer & Wade, PLLC

70 Dowdy Lane

Paris, TN 38242

Rachel Moses

President, Putnam County
Legal Aid Society

9 S Jefferson Ave., Ste 102
Cookeville, TN 38501

James Taylor

President, Rhea County Bar
1374 Railroad St Ste 400
Dayton, TN 37321
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Gerald Largen
President, Roane County
PO Box 266

Kingston, TN 37763

Gary Dilliha

President, Robertson County
Attorney at Law

516 S. Main Street
Springfield, TN 37172

Diana Burns

President, Rutherford-Cannon County
Child Support Magistrate

16th Judicial District 20

Public Square N. Room 202
Murfreesboro, TN 37130

Chantelle Roberson

President, S.L. Hutchins Chapter —
National Bar Assn.

Miller & Martin PLLC

832 Georgia Avenue Ste 1000
Chattanooga, TN 37402

Mark Blakley

President, Scott County

Stansberry Petroff Marcum & Blakley PC
P O Box 240

Huntsville, TN 37756

Amanda Dunn
President, SETLAW
Luther Anderson, PLLP
P.O. Box 151
Chattanooga, TN 37401

James Gass

President, Sevier County
Ogle, Gass & Richardson PC
PO Box 5365

Sevierville, TN 37864



Robert Cooper, Jr.

Attorney General, State of Tennessee
PO Box 20207

Nashville, TN 37202

Jay Ingrum

President, Sumner County
Phillips & Ingrum

117 E Main St

Gallatin, TN37066

Tiffany Johnson

President, TN Alliance for Black Lawyers
QP Legal Research & Writing

1067 Fleece Place

Memphis, TN 38104-5620

Ann Pruitt

Executive Director

Tennessee Alliance for Legal Services
1220 Vintage Place

Nashville, TN 37215

Vinh Duong

President, TN Asian Pacific American Bar Assn c/o
Waller Lansden Dortch & Davis

511 Union St #2700

Nashville, TN 37210

Bryan Capps

President, Tennessee Association for Justice
Adams Law Firm

7410 Broken Creek Lane

Knoxville, TN 37920

Suzanne Keith

Executive Director, Tennessee Association for Justice

Tennessee Assn for Justice
1903 Division St
Nashville, TN 37203
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Allan Ramsaur

Executive Director, Tennessee Bar Assn
Tennessee Bar Association

221 4th Ave N Suite 400

Nashville, TN 37219

Barri Bernstein
Executive Director, Tennessee Bar Foundation
Tennessee Bar Foundation
618 Church St Suite 120
Nashville, TN 37219

Scott McGinness

President, Tennessee Board of
Law Examiners

Miller & Martin PLLC

832 Georgia Ave Ste 1000
Chattanooga, TN 37402

Lisa Perlen

Executive Director

Tennessee Board of Law Examiners
401 Church Street Suite 2200
Nashville, TN 37243

Thomas Clifton Greenholtz, Esq.
Chambliss, Bahner & Stophel, P.C.
1000 Tallan Building

Two Union Square

Chattanooga, TN 37402

John Barringer

President, Tennessee Defense Lawyers Assn
Manier & Herod PC

150 4th Ave N, Ste 2200

Nashville, TN 37219

Douglas E. Dimond

General Counsel

Tennessee Department of Childrens Services
436 6th Ave N Floor 7

Nashville, TN 37243




James Wally Kirby

Executive Director

Tennessee District Attorney Generals Conference
226 Capitol Blvd Ste 800

Nashville, TN 37243

Kristi Rezabek

President, Tennessee Lawyers Assn for Women
Court Of Appeals Western Div

231 Algie Neely Rd

Jackson, TN 38301

Karol Lahrman

Executive Director, Tennessee Lawyers
Assn for Women

P. O. Box 331214

Nashville, TN 37203

Jeffrey Henry

Executive Director

Tennessee Public Defenders Conference
211 Seventh Ave N Ste 320

Nashville TN 37219

Amber Shaw

President, Tipton County

Law Office of J. Houston Gordon
114 W. Liberty Avenue, Suite 300
Covington, TN 38019

Stephen Johnson, President

TN Assn of Criminal Defense Lawyers
Ritchie, Dillard, Davies

606 W Main Ave Ste 300

Knoxville, TN 37902

Suanne Bone

Executive Director

TN Assn of Criminal Defense Lawyers
530 Church St., Ste. 300

Nashville, TN 37219
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Mario Ramos

President, TN Assn of Spanish Speaking Attys

Mario Ramos PLLC
611 Commerce St Suite 3119
Nashville, TN 37203

- James McKenzie

President, Twelfth Judicial District
12th Judicial District

1475 Market St Rm 202

Dayton, TN 37321

William Lawson

President, Unicoi County

William B. Lawson, Attorney At Law
112 Gay St, Suite A Po Box 16
Erwin, TN 37650-0016

David Myers

President, Union County
POBox 13

105 Monroe St
Maynardville, TN 37807

Doug Blaze

Dean, University of Tennessee
College of Law

1505 W. Cumberland Ave, Rm 278
Knoxville, TN 37996

Chris Guthrie

Dean, Vanderbilt University School of Law
131 21st Ave. South Room 108

Nashville, TN 37203

William Locke

President, Warren County
111 So Court Sq
McMinnville, TN 37110



Dustin Jones

President, Washington County
Dustin D. Jones Attorney at Law
300 East Main St #302 D
Johnson City, TN 37601

Beau Pemberton

President, Weakley County

Law OFC of James H. Bradberry
PO Box 789

Dresden, TN38225

William Mitchell
President, White County
Mitchell Law Office
112 South Main Street
Sparta, TN 38583

Ursula Bailey, President

William Henry Hastie Chap. -National Bar Assn.

Law Office of Ursula Bailey
422 S Gay St Ste 301
Knoxville, TN 37902-1167

Craig Brent

President, Williamson County
Craig H. Brent, Attorney

224 1st Ave S

Franklin, TN 37064-2214

Rebecca Franklin

East TN Lawyers Assn for Women
4612 Woodbridge Lane
Knoxville, TN 37921

Mary Dohner Smith

Lawyers Association for Women
Marion Griffin Chapter Pres.
Constangy, Brooks & Smith
401 Commerce St., Ste. 1010
Nashville, TN 37219-2484
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Robert Crawford, President Elect
TN. Defense Lawyers Association
Kramer Rayson LLP

800 S. Gay Street, Suite 2500
Knoxville, TN 37929

Anne Fritz

Executive Director
Memphis Bar Association
80 Monroe Suite 220
Memphis, TN 38103

Cindy Wyrick

President

Tennessee Bar Association
Ogle, Gass & Richardson PC
PO Box 5365

Sevierville, TN 37864-5365

Mike Spitzer, Chair
Tennessee Bar Foundation
The Spitzer Firm

19 Cedar Street
Hohenwald, TN 38462

Frances Riley, President
Association for Women Attorneys
US Bankruptcy Court

327 Central Cv

Memphis, TN 38111-6008

Mary Morris

Federal Bar Association Mid-South
Chapter Vice President

Burch, Porter & Johnson, PLLC
130 North Court Avenue
Memphis, TN 38103

Charles Grant

Nashville Bar Assoc- President Elect
Baker, Donelson, Bearman, Caldwell
211 Commerce St, Ste. 800
Nashville, TN 37201-1817




Peter K. Shea
5007 Flint Hill Drive Knoxville, TN 37921 / Tel: 865-584-5023 / E-mail: Sheapt@aol.com

March 3, 2014

Mike Catalano, Clerk F ’ l" E D

Re: Tenn. Sup. Ct. R. 21 MAR1 0 2014
Appellate Court Clerk’s Office Clerk o ihe o

100 Supreme Court Building Hec'dByr 7 he Lourts
401 7th Avenue North , ‘ —J
Nashville, TN 37219-1407

Docket: No. ADM2013-02417
Dear Mr. Catalano:

| previously wrote to you seeking a source for specific information regarding
complaints apparently asserted with regard to the conduct of attorneys over age
65 (copy enclosed) and the proposal to reinstitute mandatory continuing legal
education (CLE) for all attorneys over age 65. No response having been
forthcoming, the comments below necessarily are based on common sense
rather than statistical analysis.

If in fact attorneys over 65 are routinely committing malpractice of one sort or
another, then it is quite clear that their having been subjected to more than 30
years of prior mandatory CLE (assuming at least a 30-year career) had no
significant impact upon their performance. To paraphrase an apt adage, you can
lead a horse to water but you cannot make him think. A corollary conclusion
may however be drawn: attorney discipline by the Board of Professional
Responsibility in Tennessee is ineffective if valid complaints number in the
thousands for the age 65 and over age group alone.

Despite my opposition to a renewed CLE requirement for attorneys over age 65,
should some number of attorneys over 65 appear to require CLE, it seems fitting
only to impose CLE requirements upon those who have shown that further
education is necessary for them to serve effectively as counsel rather than to
burden the majority who, of course, remain free to avail themselves of CLE
should they think it necessary.

| appreciate the opportunity to comment.

Sincerely,

7l y N
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Liberty Tower WiLtiam M. BARKER
605 Chestnut Street, Suite 1700 CHAMBLISS, BAHNER & STOPHEL, P.C. Direct D1aL (423) 757-0213
Chattanooga, TN 37450 DIRECT FAX (423)508-1213
(423) 756-3000 + mbarker@chamblisslaw.com

chamblisslaw.com

March 11, 2014

Supreme Court of Tennessee at Nashville e o
c/o Mike Catalano, Clerk MAR 13

Re: Tenn. Sup. Ct. R. 21 P 2014
Appellate Court Clerk's Office . 4
100 Supreme Court Building P o
401 7th Avenue North e

Nashville, TN 37219-1407 ; 74 :\\7
Cf ¥ £y 0 ER%%

| LA
Re:  Docket No. ADM2013-02417 | MART g o, ;
C!e‘r iy - k.‘ ! f

Dear Mike: in(«’i‘dgyﬂ :‘;’{:«;iii’f&; ff

Judge Herschel Franks and | have had an opportunity to review the letter dated Jém 31,
2014, signed by a number of lawyers from the Chattanooga law firm of Spears, Moore, Rebman
and Williams.

This letter is to advise the Court, through you, that Judge Franks and | agree with the contents
of the January 31, 2014, letter and fully endorse the position taken by those attorneys. Itis our
firm belief that no change to Supreme Court Rule 21 is needed.

Sincerely,

Lol In

William M. Barker

AL

Herschel P. Frahks

WMB/tmm

pan
11l MERITAS LAW FIRMS WORLDWIDE




MAR 17 2014
Joseph J. Leyvitt, Jr.
Attorney at Law
825 N. Central St.
Knexville, TN 37917
Tele' (865) 524-7497
Fax: (865) 524-7498
March 14, 2014
Mike Catalano, Clerk
Re: Tenn. Sup. Ct. R. 21
Appellate Court Clerk’s Office
1C0 Supreme Court Bldg.
401 7th Ave. North
Nashville, TN 37219-1407

Re:  Petition for Adoption of Amended Tennessee Supreme Court Rule 21
No. ADM2013-02417 - current Rule 21 § 2.04(a)

Dear Mr. Catalano:

Pursuant to the Order filed in this matter on November ‘8 2013, 1 make the following
observations:

Concerning the Commlsslon s proposal that the Court eliminate the age 65 and cver CLE
credit exemption currently set forth in Rule 21, § 2.04(a), I understand the Commission’s concerns
that the number of lawyers continuing to practice after age 65 has steadily escalatéd “and that 'the
number of complaints for that age group, percentage wise, is higher than the number of complaints
for those in the 25-34 age group. Exhibit E to the Commission’s proposal shows:

1,139 complaints for 2,827 active attorneys age 65+ = 40%

3,206 complaints for 4,588 active attorneys age 55-64 = 69%
4,096 complaints for 4,645 active attorneys age 45-54 = 88%
3,453 complaints for 5,398 active attorneys age 35-44 = 63%
1,268 compiaints for 3,084 active attorneys age 25-34 = 34%

Thus it appears that the Commission’s proposal has a sound basis, but only if we ignore a number of
factors that have nothing to do with continuing education, such as the number of clients each attorney
in each age group personally deals witl: compared to each attorney in another age group, how meny
of the attorneys in the youngest age group function under the supervision of older or other lawyers,
or the pressure of financial condition, family or social pressure in different age groups to name just
a few. The Commission has not given any facts to relate the number of complaints to continuing legal
education. The Commission offers no explanation as to why there is a dramatic drop in complainis
after_age’ 65 when the present requirement for continuing education has ceased. Perhaps the
Commissica should have ccnsuited a statistics expert to understand huw the use of statistics can be
used to support a conclusion that is not relatec to the statistics.

That contmumg legal education is beneficial to attorneys in active practice and the public as




a whole cannot be denied. No attorney can ever say the attorney knows all that an active a‘torney
needs to know. However, the statistics cited by the Commission suggest to me that the Court may
want to consider how to not only keep older lawyers as Don Paine, Ed Rayson, Bernie Bernstein,
Tom Dillard, and Sid Gilreath, to name a few that I greatly admire, in active practice, but in addition,
how to give them every encouragement and inducement to stay in active practice. If the Court thinks
the Commission’s recommendation should be pursued, I suggest that it would be helpful to obtain
from the Board of Professional Responsibility the number of complaints filed in comparison to the
number of practicing lawyers during 2013 for the age group between 65-70 separately from the age
oroups between 70-75. 75-80, and 80-90. The Court might want to consider keepmg the age
exemption but raising the age of exemption.

What I am suggesting to the Court is that if the Court believes the Commission’s statistical
approach has merit, which I think is suspect, depending on this additional statistical information, the
Court might consider leaving an age exemption in place, but move 1t up to 70, 75, 80, or 85. We all
recognize that some lawyers practice afier age 65 for economic reasons which may be partly caused
by deficient legal expertise which CLE might help minimize. However, some lawyers remain in
practice for a number of reasons such as that they enjoy the association with their clients and/or firm
members, other lawyers, and the challenge of controversy and the pleasure of being of service. Some
simply want to remain active, being concerned about the deleterious effect of inactivity on their health
or general brain deterioration. ' ’

It seems to me that the bar and general public would be best served by exploring why there

is such a high percentage of complamts against lawyers in the 45-54 age group, and what, if anything,
is in the power of the Court to bring t‘1e number down.

Sincegely,
Jogeph J. Lev1{Jr
cc: Justice Cornelia A. Clark Justice Sharon G. Lee
“Supreme Court Bldg., Suite 209~ ' 505 Main St., Suite 200
401 7th Ave. North P.O. Box'444" ,
Nashville, TN 37219 S C Knoxvﬂle TN .»7901
Justice Janice M. Holder ' Chief Justice Gary R: Wade
50 Peabody Place, Suite 209 o 505 Main St., Suite 200 ---— -
Memphis, TN 38103 . PO Box 444 R

Knoxville, TN 37901

- Justice William C-Koch _ a
Supreme Court Bldg., Suite 318
401 7th Ave. North

" Nashville, TN 37219



STITES & HARBISON:..c

ATTORNEYS SunTrust Plaza
401 Commerce Street
Suite 800
Nashville, TN 37219
[615] 782-2200
[615] 782-2371 Fax
www.stites.com

March 19, 2014 A o0lE Robert N. Buchanan I
’ , R19 20 , (615) 782-2220
(615) 7424112 FAX
robert.buchanan@stites.com

Mike Catalano, Clerk

Re: Tenn. Sup. Ct. R. 21
Appellate Court Clerk’s Office
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

Re:  No. ADM2013-02417

The undersigned Robert N. Buchanan, III, is a duly licensed attorney at law, living and
engaged in active private practice in Nashville, Tennessee.

This communication is made to comment upon the proposed amendment to Tennessee
Supreme Court Rule 21.

The undersigned has been licensed to practice law in Tennessee continuously since
passing the Tennessee Bar Examination in the Fall of 1974. The undersigned has fulfilled the
continuing legal education (herein “CLE”) requirements each and every year since mandatory
CLE was implemented.

The undersigned reached 65 years of age on March 27, 2013 and as of January 1, 2014
became exempt from further having to satisfy yearly CLE requirements. The undersigned’s
exempt status is confirmed in a letter dated from the Tennessee Commission on Continuing
Legal Education and Specialization (herein the “Commission”), a copy of which is attached
hereto as Exhibit I.

In recent years the undersigned has not perceived that his participation in CLE programs
has been of any meaningful benefit to him or his professional development. The concern
expressed by the Commission about the growing number of Tennessee attorneys who are or will
soon become 65 years of age or older, must indicate that most Tennessee attorneys who are
eligible do avail themselves of the age exemption in Rule 21. The undersigned suggests that this
pattern of behavior is strong evidence that CLE is not highly valued by the state’s most senior
group of lawyers. Taking advantage of the age 65 exemption is based on those attorneys’
collective experience and should not be lightly dismissed.

The undersigned believes that the proposed amendment to Section 2.04 of Tennessee
Supreme Court Rule 21 is unwarranted.

07000N:000876:1044547:1:NASHVILLE
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ATTORNEYS

Mike Catalano, Clerk
March 19, 2014
Page 2

In its Petition to Amend Tennessee Supreme Court Rule 21 (the “Petition™), the
Commission prepared a Table 2 which is attached as Exhibit E to the Commission’s Petition. For
the sake of convenience, Table 2 is also attached as Exhibit II to this comment.

Table 2 shows for the 2013 year and by five specific age groupings (one composed of
attorneys 65 years of age and older, the other four in 10-year age groupings), the number of
licensed attorneys in each age group, the number of complaints filed in 2013 with the Board of
Professional Responsibility against an attorney included within a given age grouping and
corresponding percentages.

The Commission in its Petition calls attention to the number of complaints filed in 2013
with the Board of Professional Responsibility against lawyers in the “65+” age grouping
compared to the number of complaints filed in the same year against attorneys in the 25-34 age

grouping.

The Commission’s citing that statistical difference is a poor reading of the information
set forth in Table 2 as a whole.

The undersigned would urge the Court to notice that whereas the number of attorneys in
the 65+ age cohort constitute 13.37% of the total attorneys in the state, that same cohort
accounted for only 8.65% of the complaints filed during the period. The comparable percentages
for the 25-34 age group are that such group constitutes 17.43% of the state’s licensed attorneys,
and gave rise to 9.93% of the complaints.

Instead of indicating a problem within the 65+ cohort, Table 2 demonstrates that
compared to other age groups, the state’s senior lawyers generate a lower number of complaints
than lawyers in the combined 35 to 64 years of age group.

Indeed Table 2 indicates that frequency of professional and ethical complaints filed
against attorneys in Tennessee is most common in the 45-54 age group. Given that lawyers in the
45-54 age group have been attending mandated CLE courses for over twenty years, one must ask
if there is any positive correlation between the cumulative amount of CLE an attorney has taken
and the statistical likelihood that such attorney will be the subject of a claim filed with the Board
of Professional Responsibility.

The Commission’s Petition offers nothing to demonstrate the truth of the assumption that
CLE is effective in reducing claims made against senior attorneys.

There is nothing convincing in the Commission’s Petition which supports a change in
Section 2.04 of Rule 21. The undersigned rather suspects that the request to eliminate the age 65

07000N:000876:1044547:1:NASHVILLE
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Mike Catalano, Clerk
March 19, 2014
Page 3

exemption from required CLE is another example of the all too human propensity of boards and
agencies: “Make our job bigger”.

The undersigned urges the Court to reject the proposed modification to eliminate the age
65 exemption from continued required CLE and certainly not to apply any change retroactively
to those attorneys who have already achieved exempt status.

Respectfully submitted:

W%. MWE

Robert N. Buchanan II1

RNB/btb
Attachment
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Email: info@cletn.com

Tennessee Commission C (E /.
on Continuing Legal
Education & Specialization

January 7, 2014

Mr. Robert N. Buchanan, lli
Stites and Harbison, PLLC
Sun Trust Plaza

401 Commerce St., Suite 800
Nashville, TN 37219

Re: Robert N. Buchanan, lll, 003478
Request for AGE exempt status

Dear Mr. Buchanan;

Based upon your request under Rule 21, Section 2.04 we have changed
your status to AGE exempt. This change is effective January 6, 2014 and
will cover the 2014 compliance year. You are not required to earn or
report CLE credits. Please bear in mind that if courses are reported you
will incur reporting fees of $2 per credit hour if the provider does not pay
those fees.

Best wishes for the new year.

Sincerely;

Tl fn Pl

ully Bond-McKissack
Executive Director
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EXHIBIT E to Petition to Amend Tennessee Supreme Court Rule 21

Complaints Filed with the Board of Professional Responsibility in 2013

Complaints Filed Active Attorneys in Tennessee as of 8/22/2013
1;:’:,162 21,142
lNumber Age Group Peét;ent;;;;{étai Number Age Group Per;::rzzsotal
1,139 ) 65+ 8.65% 2,827 65+ 13.37%
3,206 55-64 24.36% 4,588 55-64 21.70%
4,096 45-54 31.12% 4,645 45-54 21.97%
3,453 35-44 26.23% 5,398 35-44 25.53%
1,268 25-34 9.63% 3,684 25-34 17.43%

Table 2:

Number of Complaints filed with the Board of
Professional Responsibility for Calendar Year

2013.

Source: Tennessee Board of Professional

Responsibility

mm—
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Mike Catalano, Clerk

Re: Tenn. Sup. Ct. R. 21
Appellate Court Clerk’s Office
100 Supreme Court Building
401 7" Avenue North
Nashville, TN 37219-1407

In Re: Petition for Adoption of Amended Tennessee Supreme Court Rule 21
Docket No. ADM2013-02417

Dear Mr. Catalano:

| am adamantly opposed to the proposed amendment of Tennessee Supreme Court Rule
21 to delete the CLE credit exemption available to attorneys over age 65. The information
submitted by the Tennessee Commission on Continuing Legal Education and Specialization
does not support the repeal of the exemption and does not justify any modification of the
exemption. No change is necessary, and no change should be made.

Four points for consideration by the Court:

1. The Commission relied upon insufficient and perhaps inaccurate data in
making its recommendation.

As noted in earlier comments, Exhibit E to the Petition indicates that 13,162
complaints were filed with the Board of Professional Responsibility in 2013. That number
is totally inconsistent with statistical information reported by the Board of Professional
Responsibility.
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The Board compiles disciplinary statistics on a fiscal year basis —July 1 to June 30—
not a calendar year basis. Attached is a copy of the Board’s 32" Annual Discipline Report
for the fiscal year ended June 30, 2013, indicating a total of 2,065 complaints received or
pending during the fiscal year — far less than the number the Commission says were filed.

Also attached is a copy of the Board’s 5-year consolidated Annual Discipline Report
for the fiscal years ended June 30, 2008 through June 30, 2012. As indicated, the June 30,
2013 report shows a significant decline in the number of complaints compared to previous
years.

Thus, while the Commission says 13,162 complaints were “filed” with the Board of
Professional Responsibility in 2013, the Board itself says only 1,474 complaints were
“received,” and only 2,065 were pending during the year. The 32" Annual Discipline
Report of the Board of Professional Responsibility would seem to be the more accurate
record.

The substantial discrepancy between the number of complaints reported by the
Commission and the number of complaints reported by the Board suggests the number of
cases reported by the Commission for each age group may also be inaccurate.

As noted in earlier comments, the Petition does not allege and the submitted
information does not show a significant increase in the number of disciplinary complaints
filed generally or filed against attorneys in the 65 and older age group. Likewise, the
Petition does not allege and the information submitted does not show that the number of
disciplinary complaints filed against attorneys in the 65 and older age group is excessive,
compared to other age groups. To the contrary, the senior attorneys compare very
favorably to other age groups and have fewer complaints per attorney than all but the
most junior members of the bar.

2. The information presented by the Commission does not indicate that a
problems exists which needs to be addressed.

The Petition simply alleges that there are more lawyers over age 65 than there used
to be. That hardly comes as a surprise. The Petition does not allege that the increase in
the number of attorneys over age 65 has led to increased problems. As confirmed by the
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Commission’s Exhibit E, an attorney over age 65 is less likely to be the subject of a
disciplinary complaint than an attorney between the ages of 35 and 64. Having more
lawyers over age 65 may actually reduce the number of disciplinary complaints.

Of the 1,536 complaints processed by the Board in the fiscal year ended June 30,
2013, 1,300 were dismissed and only 79 were moved to formal proceedings — hardly
evidence of a massive problem requiring a draconian remedy.

3. The evidence submitted by the Commission does not support the
conclusion that mandatory CLE will address the perceived problem.

The Commission seems to suggest that the increase in the number of attorneys over
age 65 has resulted in an increase in the number of disciplinary complaints against that
group, but it offers no evidence to support that conclusion. Even if evidence of an increase
existed, there is no evidence that imposing mandatory CLE on older lawyers would address
the problem.

The Annual Discipline Report of the Board of Professional Responsibility provides
statistical data in regard to the number of complaints and the disposition of those
complaints, but the current version of the report does not address the nature of the
complaints. Older annual reports of the Board of Professional Responsibility, ending with
the 30" Annual Report for the fiscal year ended June 30, 2006, did address the nature of
complaints, and a copy of the 30" Annual Report of the Board of Professional
Responsibility is attached.

As indicated, 991 disciplinary files were opened during that fiscal year, and the
nature of complaints included trust violations, conflict of interest, neglect,
misrepresentation or fraud, relationship with client, fees, improper communications,
criminal conviction, personal behavior and reciprocal discipline. Assuming the nature of
complaints today is similar to the nature of the complaints in 20086, it is difficult to see how
imposing a mandatory CLE obligation on attorneys over age 65 will reduce the number of
complaints.

The CLE requirements under Section 3.01 of Rule 21 include 12 hours of general
credit and 3 hours of ethics/professionalism credit. In 2006, few, if any, of the disciplinary
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complaints appear to have alleged professional incompetence that could be improved by
continuing legal education. To the contrary, the 30" Annual Report indicates that most of
the complaints related to the attorney’s behavior, not the attorney’s professional ability.
Making a senior attorney attend substantive CLE courses is unlikely to reduce the number
of complaints. Making a senior attorney attend ethics courses would seem to violate the
law of diminishing returns. If an attorney has not learned to return calls by age 65, it is
unlikely that 3 hours in the basement of the Holiday Inn® will produce some miraculous
change in his telephone habits. Section 5.01 of Rule 21 notes that the primary objective of
CLE is to enhance the participant’s professional competence as an attorney. Most
attorneys age 65 or over who are actively engaged in practice are at the peak of their
competence but are settled in their ways and unlikely to change their behavior.

4, The costs of the proposed amendment far outweigh any benefits.

Exhibit E to the Petition indicates that there are 2,827 active attorneys in Tennessee
who are in the 65+ age group. Exhibit C to the Petition indicates that 648 lawyers will join
that esteemed group in 2014, increasing the number of active attorneys in the 65+ age
group to almost 3,500 by the end of the year. While there may be benefits to mandatory
CLE, there are also substantial costs, including both the cost of CLE courses and the
revenues lost during the hours devoted to CLE.

As an example of the costs, the Tennessee Law Institute’s website indicates that the
tuition for general admission with ethics hours (15 hours total) is $400 (based on a $100
discount for lawyers over age 65, which may or may not continue if Rule 21 is amended). If
the Tennessee Law Institute charges are typical, then the 3,500 lawyers age 65+ can expect
to incur $1,400,000 in CLE charges as a result of the proposed amendment.

In addition to the out-of-pocket costs, each 65+ lawyer will lose 15 hours of
revenue. Using an average hourly rate of $170, the 3,500 attorneys over age 65 would lose
$8,925,000 as a result of the proposed amendment. Using an average hourly rate of $200,
the 3,500 attorneys over age 65 would lose $10,500,000. Thus, the true cost of the
Commission’s proposed amendment could exceed $12,000,000, all of which would fall on
the senior attorneys.
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The only ones who would benefit financially from the amendment are the CLE
providers and of course, the Commission itself. Section 8.02 of Rule 21 requires CLE
providers to pay the Commission a fee of $2.00 per approved credit hour for each
Tennessee attorney who attends an approved program, and the proposed amendment
would result in a 52,500 increase in required credit hours.

As outlined above, there is no indication that a problem exists, and there is no
correlation between the perceived problem and the proposed remedy. | urge the Supreme
Court of Tennessee to reject the Commission’s recommendation for the deletion of the age
exemption.

At 61 and counting, | remain

Sincerely yours, M\/\/
—=n M
THOMAS N. MCADAMS

TNM/dd
Enclosures



Board of Professional Responsibility

32" Annual Discipline Report
Fiscal Year July 1, 2012 — June 30, 2013

1. Number of Tennessee Attorneys

- Active Attorneys 21,142
- Inactive Attorneys 3,833
- Pro Hac Vice Attorneys 833
2. Complaints
Complaints Received: 1,474
Complaints Pending at beginning of Fiscal Year: 591
Total Complaints: 2,065
Disposition:
Administrative Dismissals: 587
Investigative Dismissals: 613
Transfer to Formal Charges: 170
Diversions: 11
Private Informal Admonitions: 69
Private Reprimands: 13
Informal Public Censures: 30
Consent to Disbarment: 6
Transfer to Disability Inactive: 13
Placed on Retired Status: 17
Other:' 7
Total Complaints processed: 1,536

4. Formal Proceedings:

Formal cases filed: 79
Formal cases pending at beginning of Fiscal Year: 73
Total formal proceedings: 152

! Abated by death; complaint withdrawn; duplicate file.




32"! Annual Discipline Report
Fiscal Year July 1, 2012 — June 30, 2013

5. Formal Proceedings Disposition

Dismissals 3
Public Censures 7
Suspensions : 28
Disbarments 14
Transfer to Disability Inactive 7
Placed on Retired Status 2
Temporary Suspensions 15
Reinstatements: 3
Other actions’ 7
Total: 86

Resolution of Complaints/Formal Proceedings
July 1, 2012 -- June 30, 2013

2 Abated by death; voluntary non-suit; dismissed.




32"? Annual Discipline Report
Fiscal Year July 1, 2012 — June 30, 2013

6. Non-disciplinary/Administrative Suspensions:

Non-payment of Annual Fee: 149
Continuing Legal Education non-compliance: 144
Interest on Lawyer’s Trust Accounts non-compliance: 135
Professional Privilege Tax non-compliance: 41
Total: 469

7. Trust Account Overdrafts

Activity:
Overdrafts Received: 172
Overdrafts Pending at beginning of Fiscal Year: _16
Total: 188
Disposition:
Overdrafts Closed: 127
Overdrafts transferred to Investigation: 49
Overdrafts Pending as of end of Fiscal Year: _12
Total: 188

8. Consumer Assistance Program (CAP)

Caseload’
Cases Opened ' 1021
Cases Closed 985
Activities Opened 1820
Activities Closed 1946

Disposition ’

Mediate 1096 34%
Advise 1846 57%
Referrals 275 9%
Total: 3217 100%

* Each case number involves a client and a particular attorney, but within that case, there can be multiple activities. For
example, a case is first opened and a minor communication problem is successfully mediated. Later, there may be a
question about a returned file, which is mediated. These are two separate activities within the same case.

3



32" Annual Discipline Report
Fiscal Year July 1, 2012 — June 30, 2013

9. Education and Information

a. Ethics Opinions

1. Formal Ethics Opinions: In Fiscal Year 2012-2013, the Board issued three Formal
Ethics Opinions:

e 2012-F-91(c) concerning the ethical propriety of employment of
lawyers admitted to practice in other jurisdictions but not admitted to
practice in Tennessee;

e 2012-F-155 regarding whether district attorneys can ethically comply
with the requirements of T.C.A. 40-32-101(a); and

e 2013-F-156 concerning whether a criminal defense lawyer alleged by a
former criminal client to have rendered ineffective assistance of
counsel may voluntarily provide information to the prosecutor
defending the claim outside the court supervised setting.

2. Advisory Opinions: Disciplinary Counsel responded to 2,064 phone and internet
inquiries from attorneys seeking ethical guidance.*

b. Continuing Legal Education (CLE) Presentations: Between July 1, 2012 and June 30,
2013, Disciplinary Counsel presented forty-nine (49) CLE seminars, attended by
approximately 3,417 attorneys. The Board also hosted its Ethics Workshop on October 30,
2012, attended by 101 attorneys.

c. Board Notes: In January 2013, the Board resumed publication of Board Notes, the Board’s
bi-annual newsletter providing education and information to the bar and the public. Board
Notes is emailed to all attorneys and judges and is published on the Board’s website.

d. Website at www.tbpr.org: The Board continues to enhance its website with current rule
changes, disciplinary decisions and news for the bar and the public. The Board posts
disciplinary Judgments and has uploaded all Hearing Panel Judgments, Circuit, Chancery and
Supreme Court decisions from 2008 to the present.

4 Tennessee attorneys may submit ethics inquiries to the Board by calling 615-361-7500, ext. 212, or via the Board’s
website at www.tbpr.org.
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THIRTIETH ANNUAL REPORT
July 1, 2005 through June 30, 2006

The state of attorney discipline is healthy and robust as evidenced in an editorial by The Tennessean on November 30, 2005,
stating, in part:

Supreme Court Has Effective Program to Investigate, Address Problems
...Tennesseans should appreciate the seriousness that the Tennessee Supreme Court gives to professionalism
and ethics... . The state is better for it. The legal profession...is much better for it. ...(C)onsumers need to
know that their grievances will be heard and investigated. And lawyers need to know that frivolous
complaints will not count against them.

The Board has received 36,883 complaints during the past thirty years, resulting in 162 disbarments, 398 suspensions, 479
public censures and 2,793 private reprimands or admonitions. There were 991 files opened during the past year. This is an
increase of less than 1% over the same period last year. The nature of the files created and areas from which they arose
during the past two years are shown on page two of this report.

The Consumer Assistance Program, implemented in 2002, continues to receive a large number of consumer contacts.
During the year, the program handled 4,661 concerns, a decrease of 3.3% compared to last year. The decrease is likely
attributable to the Board’s new website which allows consumers to access information without direct contact with the
program. There were 3,493 instances of informal mediation of concerns not rising to the level of serious ethical violations.
Giving general information to legal consumers was the highest frequency of other activity. Areas of practice for which the
most inquiries were received were criminal, domestic, general civil, personal injury and estates. There were 1,145 referrals
to other entities such as fee dispute committees, lawyer referral services or to Disciplinary Counsel when informal mediation
was unable to quickly resolve issues.

The Board’s Ethics Opinion Service, implemented in 1980, continues to preemptively assist lawyers in identifying and
resolving ethical dilemmas and thereby avoiding complaints being filed. This proactive program has resulted in 164 formal
ethics opinions and 832 advisory ethics opinions. Disciplinary Counsel have responded to 57,887 hotline telephone
inquiries from attorneys seeking guidance, including 3,145 inquiries during this reporting year. Disciplinary Counsel also
participated in 93 bar-sponsored ethics seminars during the year, attended by approximately 5,581 attorneys.

Attorneys are continuing to be proficient in the appropriate maintenance of trust accounts. There were 80 overdraft notices
filed this year, representing a 72% decline from 288 reported in 1995. The Board’s Overdraft Notification Program was
implemented in 1994, requiring trust accounts to be maintained in financial institutions which agree to report overdrafts to
the Board. More than 300 financial institutions are participating in the program.

Tennessee attorneys have contributed $28.4 million in annual Court assessed fees to finance the Board’s programs, with no
contributions from public sources. The annual registration fees provided revenues in FY 05-06 of $1,904,435. Additional
revenues of $167,362 were received from interest, reimbursement of costs of disciplinary proceedings and prior fees and
penalties, providing total Board revenue this fiscal year of $2,071,797. Expenditures were $2,110,093. The Board also
collected and remitted an additional $375,250 this year to the Supreme Court’s Lawyer Assistance Program. In addition,
$179,460, totaling $2.54 million since 1990, has been collected from attorneys and remitted to the Court’s Lawyers’ Fund
for Client Protection.
-1-



REGISTRATION INFORMATION®

DISCIPLINARY INFORMATION®

General Active Exempt | Suspended Total DISCIPLINARY | Number of Public Private Private | Disability
Population® Attorneys Attorneys Anomgs@ Attorneys DISTRICTS® C%nglm'ms Disbarments | Suspensions | Censures | Reprimands Admonitions | Inactive
2006 | 2005 | 2006 | 2005 | 2006 | 2005 | 2006 | 2005 2006 | 2005 | 2006 | 2005 | 2006 | 2005 | 2006 | 2005 | 2006 | 2005 | 2006 | 2005 | 2006 | 2005
763,813 939 | 912 | 82 | 83 | 55 | 51 | 1,076] 1,046 1 21 7n 0 0 2 0 3 2 1 3 3 4 0 0
i
386,028 461 | 452 | 56 | 53 | 22 18 | 539 | 523 Excluding Knox Co. 64 | 47 0 0 1 1 6 1 0 1 7 2 0 0
I
404972 | 1,686 | 1,653 | 171 | 167 { 71 72 11,928 1892 Knox County 93 | 98 0 0 1 1 4 2 2 4 8 11 0 0
11§
312,107 259 | 246 | 28 | 30 8 9 295 | 285 | Excluding HamiltonCo. ] 19 | 14 0 0 0 0 1 0 3 0 1 2 0 0
m
310,935 | 1,091 1,076 100 | 91 | 49 | 49 11,240 1,216 Hamilton County 63 | 57 0 0 0 1 2 4 5 2 1 5 0 0
848,097 |1,009] 976 | 114 | 110 | 44 | 42 {1,167 1,128 v 83 | 85 1 0 0 0 2 1 2 2 9 7 1 0
\%
575261 | 3,996 ] 3,876 | 334 | 333 | 189 | 195 | 4,519 | 4,404 Davidson County 163 1 194 ] 1 2 2 3 9 9 5 7 20 | 13 0 1
836,252 1147311379 154 | 144 | 79 | 78 | 1,706 { 1,601 VI 87 | 92 0 0 4 2 3 4 1 0 1 7 0 1
339,910 476 | 476 | 42 | 41 23 | 22 | 541 | 539 vl 43 | 54 0 1 0 1 2 0 2 0 3 4 0 1
276,549 248 | 249 | 28 | 29 | 14 | 12 | 290 | 290 Vi 17 1 21 0 0 0 0 1 3 0 0 1 1 0 0
X
909,035 13,229 | 3,175 | 334 | 327 | 241 | 243 | 3,804 | 3,745 Shelby County 268 | 227 | 3 1 4 5 10 8 0 5 19 | 15 2 0
301112919 | 941 ] 904 | 834 | 792 | 4,886 | 4,396 Out of State 19 ] 22 2 0 3 3 0 1 1 1 3 3 0 1
5,962,959 |17,97817,389]2,3842,312] 1,629 1,583]21,991]21,065 -—- TOTALS --- 91 982 | 7 4 17 1 17 | 43 | 35 | 22 | 25| 76 | 74 3 4
NOTES:; NAT! F C AINTS; 2006 2005
QU.S. Bureau of the Census, 2005 esti d County Population for T Counties. TRUST VIOLATIONS:
R dkeeping, Embezzl Conversion, Commingling 62 91
QThis total includ pensions for: non-pay of fee (552), non-compliance with
CLE (330), disciplinary actions (159) and multiple suspensions (588). [CONFLICT OF INTEREST:
Personal, As Public Official, Appearance of Impropriety, 48 54
QThe Disciplinary Districts contain the following counties pursuant to Rule %(2): Business with Clients, Multiple Representation
District I - Johnson, Carter, Cocke, Greene, Hancock, Grainger, Jefferson, INEGLECT:
Sullivan, Washi Unicoi, Hawkins, Claiborne, Hambien and Sevier Counties. Preparation, Failure to C: i File, Appear or Perform 335 | 330
District I - Campbell, Anderson, Roane, Blount, Morgan, Union, Knox, MISREPRESENTATION OR FRAUD:
Loudon and Scott Counties. False D« A ion, St Failure to Clarify 67 | 96
District III - Polk, Hamilton, Sequatchie, Bledsoe, Meigs, M« Bradley, TION:
Marion, Grundy, Rhea and McMinn Counties. Limiting Liability, Di g Confid Improper Withdrawal,
Not Releasing D Extortion, H Failure to 314 | 302
District IV - White, Van Buren, Pickett, Putnam, Overton, Clay, Franklin, Protect Client's Interest
Moore, Bedford, Rutherford, Wilson, Trousdale, Warren, Fentress, Cumberland,
Smith, Jackson, Coffee, Lincoln, Marshall, Cannon, DeKalb and Macon Counties. [FEES:
Overreaching, Excessive, Splitting Fee with Non-Lawyer, 2 27
District V - Davidson County. Improper Division, Failure to Refund, Improper Fee
District VI - Giles, Wayne, Lewis, Maury, Humphreys, Cheatham, H IMPROPER COMMUNICATIONS:
M Y, Robertson, L Perry, Hicl Dickson, Stewart, Advertising, Solicitation, Trial Publicity, Contact with Witnesses, 78 55
Sumner and Williamson Counties. Officials, Jury, Opposing Party
District VII - Henry, Carroll, Henderson, Hardeman, Hardin, Benton, Chester, ICRIMINAL CONVICTION:
Decatur, Fayette, McNairy and Madison Counties. Felony, Misdemeanor, Other 9 3
District VIII - Weakley, Lake, Gibson, Haywood, Tipton, Obion, Dyer, I :
Crockett and Lauderdale Counties. Competence, Mental Disability, Aiding Unauthorized Practice, 3 23
Ineffective Assistance
District IX - Shelby County.
(OTHER:
®Period for 2006 data is July 1, 2005 through June 30, 2006. Reciprocal Discipline, not availat 3 1
Period for 2005 data is July 1, 2004 through June 30, 2005.
TOTAL FILES OPENED: 991 982
ALL ATTORNEYS ARE REQUIRED TO FILE WRITTEN NOTICE OF ANY CHANGE FRIVOLOUS MATTERS ADMINISTRATIVELY DISMISSED
IN RESIDENCE ADDRESS, OFFICE ADDRESS OR STATUS WITHIN 30 DAYS PURSUANT TO RULE %(7.2)Xc): 267 286
OF SUCH CHANGE AS REQUIRED BY SUPREME COURT RULE 9(20.5).
TOTAL MATTERS RECEIVED: 1,258 1,268






