 SEQ CHAPTER \h \r 1T.P.I. – CRIM. 10.17(b)

VIOLATION OF SEX OFFENDER RESIDENTIAL OR WORK RESTRICTIONS

(for offenses committed on or after August 17, 2009)


Any person who violates sex offender residential or work restrictions is guilty of a crime.


For you to find the defendant guilty of this offense, the state must have proven beyond a reasonable doubt the existence of the following essential elements:

(1) that the defendant had a conviction for [ __________ ] [insert in this blank space a criminal offense or offenses listed in Tenn. Code Ann. § 40-39-202 as a “Sex Offense” or “Violent Sex Offense.”  See Comment 2.]; 

and
(2)(a)
that the defendant, whose victim was a minor, knowingly [established a primary or secondary residence or any other living accommodation] [accepted employment] [obtained sexual offender treatment or attended a sexual offender treatment program] within one thousand feet (1,000') of the property line on which a [public school] [private or parochial school] [licensed day care center] [child care facility] [public park, playground, recreation center or public athletic field available for use by the general public] was located;

or

(b)
that the defendant knowingly [established a primary or secondary residence or any other living accommodation] [accepted employment] within one thousand feet (1,000') of the property line on which the defendant’s former [victim] [victim’s immediate family members] reside(d);

or

(c)
that the defendant knowingly came within one hundred feet (100') of any of the defendant’s former victims, except as otherwise authorized by law;

or

(d)
that the defendant, whose victim was a minor, knowingly [established a primary or secondary residence or any other living accommodation] [resided] where a minor resided; 

or

(e)
that the defendant knowingly contacted [a former victim] [a former victim’s immediate family member] without the consent of the victim;

or

(f)
that the defendant knowingly contacted a former victim without consent of the victim's parent or guardian, while the victim was a minor being contacted by [telephone] [in writing] [by electronic mail] [internet services] [any form of electronic communication];

or
(g)
that the defendant [was] [remained] on the premises of any building or grounds of a [public school] [private or parochial school] [licensed day care center] [child care facility] [public park] [playground] [recreation center] [public athletic field available for use by the general public] when the offender had reason to believe children under eighteen (18) years of age were present;

or

(h)
that the defendant [stood or sat idly, whether or not in a vehicle] [remained] within one thousand feet (1,000') of the property line of any building owned or operated by a [public school] [private or parochial school] [licensed day care center] [child care facility] [public park] [playground] [recreation center] [public athletic field available for use by the general public] when children under eighteen (18) years of age are present, while not having a reason or relationship involving custody of or responsibility for a child or any other specific or legitimate reason for being there;

or

(i) that the defendant was in any conveyance [owned] [leased] [contracted] by a [school] [licensed day care center] [child care facility] [recreation center] to transport students to or from school, day care, child care, or a recreation center or any related activity thereof when children under eighteen (18) years of age were present in the conveyance;

or

(j)
only for offenses committed on or after 7/1/10, but prior to 5/27/11: that the defendant established a primary or secondary residence [with two (2) or more persons] [where two (2) or more persons then resided] who had convictions for [ __________ ] [insert in this blank space a criminal offense or offenses listed in Tenn. Code Ann. § 40-39-202 as a “Sex Offense” or “Violent Sex Offense.”  See Comment 2.]; 

or

only for offenses committed on or after 5/27/11: that the defendant [established a primary or secondary residence together] [inhabited the same primary or secondary residence at the same time] with two (2) or more persons who had convictions for [__________] and [ __________ ] [insert in this blank space criminal offenses listed in Tenn. Code Ann. § 40-39-202 as a “Sex Offense” or “Violent Sex Offense.”  See Comment 2.];

or

(k)
only for offenses committed on or after 7/1/10: that the defendant knowingly permitted more than three (3) persons who had convictions for [ __________ ] [insert in this blank space a criminal offense or offenses listed in Tenn. Code Ann. § 40-39-202 as a “Sex Offense” or “Violent Sex Offense.”  See Comment 2.], or a combination thereof, to establish a primary or secondary residence in any house, apartment or other habitation, owned or under the control of such defendant;
or

(l)
only for offenses committed on or after 7/1/14: that the defendant, whose victim was an adult, knowingly [established a primary or secondary residence or any other living accommodation] [accepted employment] within one thousand feet (1,000') of the property line on which a [public school] [private or parochial school] [licensed day care center] [child care facility] [public park, playground, recreation center or public athletic field available for use by the general public] was located; 
or

(m) 
only for offenses committed on or after 7/1/15: that the defendant was alone with a minor or minors in a private area; 

or
(n) 
only for offenses committed  on or after 7/1/16: that the defendant knowingly established a primary or secondary residence or any other living accommodation in any public institution of higher learning’s on-campus student residence facilities, including dormitories and apartments. 


[It is a defense to [establishing a primary or secondary residence or any other living accommodation] [accepting employment] within one thousand feet (1,000') of the property line on which [a [public school] [private or parochial school] [licensed day care center] [child care facility] is located] [the defendant’s former [victim] [victim’s immediate family members] reside(d)] that the violation was caused by a change in ownership or use of property after the defendant [established residence] [accepted employment].]


[It is a defense to [residing where a minor resides] [being alone with a minor] if the defendant is a parent of the minor [unless the offender's parental rights have been or were in the process of being terminated as provided by law] [unless any minor or adult child of the offender was a victim of [ ____________ ] committed by the offender]. [Insert in this blank space a criminal offense or offenses listed in Tenn. Code Ann. § 40-39-202 under the definition of “Sex Offender” or “Violent Sex Offender.”  See Comment 2.]]


[It is a defense to being [on or near a [public school] [private or parochial school] [licensed day care center] [child care facility] [public park] [playground] [recreation center] [public athletic field available for use by the general public]] [in a conveyance] that the defendant: 


(A)
Was a student in attendance at the school;

 
(B)
Only for offenses committed prior to 7/1/10: Was attending a [conference] [scheduled event] with [school] [day care] [child care] [park] [playground] [recreation center] officials as a parent or legal guardian of a child who was enrolled and participating in the [conference] [scheduled event] of the [school] [day care center] [child care center] [park] [playground] [recreation center].  [This defense shall not apply if the victim of the offender's [sexual offense] [violent sexual offense] was a minor at the time of the offense and the victim was enrolled in the [school] [day care center] [recreation center] [child care center] that was participating in the conference or other scheduled event.];

(B)
Only for offenses committed on or after 7/1/10: Was attending a conference with [school] [day care] [child care] [park] [playground] [recreation center] officials as a parent or legal guardian of a child who was [enrolled in the [school] [day care center] [child care center]] [a participant at the [park] [playground] [recreation center]] and had received written permission or a request from the [school's principal] [facility's administrator].  [This defense shall not apply if the victim of the offender's [sexual offense] [violent sexual offense] was a minor at the time of the offense and the victim was enrolled in the [school] [day care center] [recreation center] [child care center] that was participating in the conference or other scheduled event.];

(C)
Resided at a state licensed or certified facility for [incarceration] [health or convalescent care]; or

(D)
Was dropping off or picking up [a child] [children] and the defendant was the [child] [children's] parent or legal guardian [only for offenses committed on or after 7/1/10: who had provided written notice of the defendant’s offender status to the school's principal or a school administrator upon enrollment.]]

[“Alone with” means one (1) or more offenders covered by this subsection is in the presence of a minor or minors in a private area; and 

(i) There is no other adult present in the area;
(ii) There is another adult present in the area but the adult is asleep, unconscious, or otherwise unable to observe the offender and the minor or minors;

(iii) There is another adult present in the area but the adult present is unable or unwilling to come to the aid of the minor or minors or contact the proper authorities, if necessary; or 

(iv) There is another adult present in the area but the adult is also a sexual offender or violent sexual offender mandated to comply with the requirements of this chapter. 

If the offender is in a private area where the offender has the right to be, the offender is not “alone with” a minor or minors if the offender is engaged in an otherwise lawful activity and the presence of the minor or minors is incidental, accidental, or otherwise unrelated to the offender’s lawful activity.] 


[“Conviction” means a judgment entered by a Tennessee court upon a plea of guilty, a plea of nolo contendere, a finding of guilt by a jury or the court notwithstanding any pending appeal or habeas corpus proceeding arising from such judgment. A “conviction” includes, but is not limited to, a conviction by a federal court or military tribunal, including courts-martial conducted by the armed forces of the United States, and a conviction, whether upon a plea of guilty, a plea of nolo contendere, or a finding of guilt by a jury or the court in any other state of the United States, other jurisdiction or other country. A conviction, whether upon a plea of guilty, a plea of nolo contendere, or a finding of guilt by a jury or the court for an offense committed in another jurisdiction that would be classified as a “sexual offense” or a “violent sexual offense” if committed in this state shall be considered a “conviction” for the purposes of this offense. “Conviction,” for the purposes of this part, also includes a plea taken in conjunction with § 40-35-313 or its equivalent in any other jurisdiction.]


[“Habitation”:

 
(A)
Means any structure, including buildings, module units, mobile homes, trailers, and tents, which is designed or adapted for the overnight accommodation of persons;

(B)
Includes a self-propelled vehicle that is designed or adapted for the overnight accommodation of persons and is actually occupied at the time of initial entry by the defendant; and

(C)
Includes each separately secured or occupied portion of the structure or vehicle and each structure appurtenant to or connected with the structure or vehicle.]


[“Minor” means any person under eighteen (18) years of age.]


[“Owner” means a person in lawful possession of property whether the possession is actual or constructive. “Owner” does not include a person, who is restrained from the property or habitation by a valid court order or order of protection, other than an ex parte order of protection, obtained by the person maintaining residence on the property.]


[“Private area” means in or on any real or personal property, regardless of ownership, where the conduct of the defendant is not readily observable by anyone but the minor or minors alone with the offender.  If the private area contains multiple rooms, such as a hotel, motel, or other place of temporary lodging, any room, rooms, or other area that the offender occupies with a minor or minors and that otherwise meets the requirements of this definition shall be considered a private area.] 

"Knowingly" means that a person acts knowingly with respect to the conduct or to circumstances surrounding the conduct when the person is aware of the nature of the conduct or that the circumstances exist.  A person acts knowingly with respect to a result of the person's conduct when the person is aware that the conduct is reasonably certain to cause the result.



The requirement of "knowingly" is also established if it is shown that the defendant acted intentionally. 


"Intentionally" means that a person acts intentionally with respect to the nature of the conduct or to a result of the conduct when it is the person's conscious objective or desire to engage in the conduct or cause the result.
