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Beyond Settlement

Let the wise listen and add to thelr learning,

and let the disceming get guidance,
Michael Lang, JO
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What'’s the Problem?

Focusing intently on achieving settlement, can

undermine the outcome in these ways:

« Imperfect results

+ Mediators may dismiss or overlook information

« Settlement may be premature and seem forced
[convergence v. divergence]

* Partles subtly induced to settle when in doubt

« Falling to identify and address the need for
procedural and psychologlcal satisfaction

Convergence v. Divergence
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5 Steps to Move
Beyond Settlement

Resist Certainty
Pay Attention to Detail
Value Ambiguity
Practice Humility

Learn Ceaselessly
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| Pay Attention to Detail

OH PLEASE, WHO WOULD BE THAT STUPI




Value Ambiguity
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Learn Ceaselessly
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Hypothesis

» Tentative explanation for observations and
other phenomena that can be tested

* Assumption taken to be true for the limited
purpose of investigation

< An attempt to “make sense” of what has occurred

* Not a statement of truth

» Not a guess, hunch or gut feeling

Ea
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Family Business Dispute

» After reading the scenario, what is your
working hypothesis?
» What theory influences your
understanding?
* How do you describe this conflict?
* Who is involved? Who is affected?
* What is the real problem?

p—

WHAT IS THEORY?

A theory explains phenomena and gives meaning to
events, structures, patterns and behaviors.

Explains: allows us to classify, sort, frame and
otherwlse explaln events

Predicts: provides inferences about future events
may be made

Influences: describes conditions under which
events may be made to occur.

He who loves practice without theory is
like the sailor who boards ship without a
rudder and compass and never knows
where he may cast.

Leonardo Da Vincl




Theories About Mediation

« Self-determination—parties to a conflict are best
positioned to find solutions.

+ Confidentiallty nurtures parties’ ability to
communicate candidly.

* Impartiality helps parties feel confident in the
process

+ Conflict exists because of real or perceived
incompatibility of needs, interests and goals.

= Inter-personal relationships are characterized by
conflict.

Theory Based
Mediation Models

Narrative Medlation
Winslade & Monk
Transformative Medlation
Bushand Folger
Interest-based Negotiation
Flsher & Ury
Dispute System Design
Costantlno & Merchant

Conflict Transformation
Lederach

T
T

FTheories From Other
Disciplines

Human Needs
John Burton
Organizational Management
Mary Parker Follett
Culture and Conflict
Laura Nader
Communications
Deborah Tannen
Psychosocial Development
Erlk Erlskson
Soclology

Kurt Lewin, Lewls Coser, Morton Deutsch
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What’s So Important About
Theory?

Beliefs:

« affect what you focus on and what you ignore
» your interactions with the parties and others
* determine the mediation model you use

» influence how you define the problems or
issues to be addressed/solved

+ shape how you see your role as mediator
» guide the choices you make as a mediator
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Client Satisfaction

* How do we know what our clients truly need?
* What data supports this assessment?
« How are declsions made about:
timing, schedule and pace
Joint session or caucus
issues/problems to be addressed
Information needed for decision-making
negotiation/problem-solving process
* What role does the client play In any of these?




Triangle of Satisfaction

The Triangle of
Satisfaction

(Prytholsgicnl)

Process Satisfaction

Parties experience process satlsfaction when they:
= sense the process is fair

« are provided all essential information

» fully participate, have a voice, are not ignored

= feel they can be honest In expressing Ideas,
concerns, emotions

+ are not rushed and the process is well-managed
* understand the nature and goals of the process

Psychological Satisfaction

Parties experience psychological satisfaction when

they are:

« treated with dignity as mature individuals—not as
wounded or incapacitated

+ able to feel calm, confident and hopeful

* actively engaged throughout the process

- able to participate without reservation or restriction
= making choices for themseives

+ listened to, paid attention to—that they count
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Outcome Satisfaction

Parties experience outcome satisfaction when:

« any agreements are complete and accurate

* their goals, needs and interests are fully addressed

¢ the outcome is logical, comprehensive and inclusive

» the terms are workable, practical and realistic

* the interests of all Involved, including those not at
the table, are addressed

* the document is well-framed, clearly stated and
comprehensible

Satisfaction for
Sylvia and Samuel

What are they seeking?
* Process—how will you organize and
conduct the mediatlon?

* Psychological—what will you do to
address the parties’ needs?

* Outcome—what terms, conditions and
agreements will be needed?

=
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Implementing the 5 Steps

+ Listen for what’s said, not what you expect to hear
» Ask questions that reflect genuine curlosity

+ Conslder the parties’ needs for satisfaction

+» Be aware of your model/theory—stay true

* Avold utilitarian “what ever it takes” approach

» Support (encourage) constructive divergence

* Avoid hasty convergence

10/30/2014
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