FILED

UNITED STATES COURT OF APPEALS poT L O 260%
FOR THE 5TXTH CIRCUIT

LEONARD GREEN, Clerk

ABRU-ATT ABDUR' RAHMAN, }
formerly known as JAMES JONES, }
}
Appellee’ i
Crogs- Appellant 3
)
vE, ] Naos. DR-6568
1 YE-H569
)
RICKY BELL, Warden, 3 CAPFTT AL HABEAS CORFUS
}
Appellanc }
Cross-Appellec }

APPELLEE ABU-ALI ABDUR'RAHMANS MOTION
TOWITHHOID THE MANDATE AND
GRANT REHEARING EN BANC OR BEMAND FOR FURTHER
FROCEEDINGE

Earlier today, the Supreme Court of the United States denied the Pefition for
2 Writ of Ceriorani filed by Appellee Abu-Ali Abdur'Ratman (“Appelles™) 1o
review lhis Cowrt's judgment in ¢his case.  Accordingly, Appellee respectfully
moves thiz Court for an Crdet withholding its mandate and directing sither that the
case will be reheard en banc or that the case @]l e remanded o the dizmict court
for further progeedings, This Court's awthority to issue such an Order in light of

the highly unusual inkcrvenihg eroumsances piwsent o this case is clear.

Cwmpare First Gibraltar Baek v, Morales, 42 F.3d 895 {5th Cit. 1995} {aranting
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reliwaring, vacating judgment, and reaching different result sfter denia” of certiopar
based on intervening circumstances), Brvat v Ford Moty Co., BB6 F2d 1526
($th Cir. 1985) (same). and Afphin 1 Heson, 552 F.24 103z fdth Cir), cert.
demied, 434 1.8, 823 (1977) (same) with Mypssonen v. Bendiy Corp., 356 F.24 193,
193 {lst Ui, cert. demied, 385 15, 846 (1966) (denving leave to file motion for
reheaning after derual ol ¢ertiorar when motion “contains nothing of substance that
could not have been ssserted o4 limely wotion in respomse to our oTigmimal

NI,

Specifically, this Motion rests on five distinct intervening developments that
have seclirred since this Cours fast considered this case: ¢i) intervening decisions of
this Court thar create a coaflicl with the decizsion in this case that can mly be
resolved en bunc: (i) the Staie's express argament to the Supreme Court, in
opposition to Appellee’s Petition for 2 Writ of Certiorari, that the patent
incongislencies between the panel opinion in fhis case md other Sixth Cirenit
precedimt “should be resobved Ay the St Cirowir and nol by a grant of certiorari™
femophasis added), (1ii) an intervening decision of the U.S. Supteme Court with
which the panel opinion in this case conflicts; (iv} the State’s concession that the
panel vpinden in this case was simply Wromg in a critical respect; and (%) an
imporiant  intervening procedural Order of the Temmessee Supreme Court.
Particularly given that this Cowr’s previous Order demying rehearing en hane
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strongly sugyests that the Court was namrowly divided zt thar ime, Appellee’s
counsel file this Motion based on a sincers, goud foith belief thar these five
iglervening developments, alone or m combination, will lead the fll Conn o

reconsider the case,

Thr relevant events relating e the issuance of the mandate in this case are 35
follows. On Sspember 13, 2000, 2 divided panel o (his Court entered it opinion
reinstating Appetlea's death sentence, 226 F3d o9 [reversing dhe district court's
devision, which is published at 999 F, Supp. W733 On Jannary 8 and 11, 2001,
the panel entered a stay of mandate ending the filing and disposition of 2 Petition
for a Writ of Cemiorari.  Appeller subsequently filed his Pedtion. Today, the

Supreme Court denied the Perition.-

The Clerk of the Suretne Court will provide a certified vepy of the Supreme
Court’s Order 1o this Court. Sze 8, Ct, B 453, Absent a farther Order of this
Court, this Court's current stay of mandate (which is n place pending the filing
and dispositton of Appeiles’s Petition for a Writ of Clertiorarl) will then expire.
See Fed. B App. T 410d)2). This Cours, however. has the brogd POWEY 1O 8%ue 3
distinct stay pending Appelles's further request for rehesring en banc and to grant

rehearing subsequent to the demal of certiorar. See Fod R App. B, 4Ed)(1):

" The Supreme Court also denied a motion by the Stare 1o stoke the
diseussion by an amicus cerige of affidavits swom io by & mmajomity of the trial
Jurars stating that they likely would net have voted o impose the death penally had
the available mitigation evidence been prescmed to them.
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rugpre at -2 {vollecting cages). For the reasons described in the Arumient scrtion
aelow, this case presents extraordinary circumstances that meeris withbolding e
mandate and granting en bonc consideration, or al least remanding to the disticl

cotirt For further consideration.

BACKCGRODND

L State Conrt and Distriel Court Froceedings.

The factual and procedural hiskory of this case is described in Appelle='s
Petition for a Wit of Certiorar (Se¢ Appendix 1, imfrab and can be summarized
here driefly® In 1987, a Tennessce ry convicted Appellee of murder and
sentenced him to death. He properly exhausted appeals in the stale syaten,
ingluding state post-conviction appeals, The stas post-comvicion couwrls found
that Appellee’s trial counsel had heen ineffective in at east thireen diffcrent

nstances, but coneluded that Appellee had not deen prejudiced as a resuit.

The Unifed Swates Distriet Court for the Middle Ddstriet of Tenmessee
subsequently vacated Appellee’s death senterice and remendad the case to the state

courts for rescotencing,  Afeer hearing extemsive testimony and Teviewing

? AL of the briefs and pleadings filed with the Supreme Court 4l the

certioran stape are reprodeced as Appendices 1o this Motian, Appellee’s counsel
respectiully suggest that this Courts consideralion of thiz Motion will be aided
greatly by = review of the certioran filings.
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numerous exhibils, the diswie: connt found that Aprelles’s tal comes] had been
gricvously mefteciive m fatling to introduce five differvot classes of muitigEting
¢vidence, as well as cvidance mitigeting the prineipal HFETAVATInE clrcumslance
uiderlying the death pemalty. The district court found the wvailable mitigation
evidence to he “very impress[ive],” “vivid" “significant” “extremely (Tedible,”
“tompelling,” and “everwhelming”  The Jisiriet cour toond the Gilure of
Appellee’s wial counsel to provide this evideace o the semtencing Jury to be
“grave” “seriows” “very sigmificant” “subsamial,” "hreathraldng(],”  mnd

prEvaus.”

The district court noved rwn facts that buttressed its holding that Appefles
had been pagjudiced at sentencing by the ineffective agsistance of hiz counsel.
First, ynder Tennessee law, the death penslty carmot e imposed if even o single
jurer wotcs far a life sepfence. The district conrt was fally persuaded “thar at least
ore jurar would have voted for a life sentemee rather than the death penalty”
Second, 1 @ guotation on whick a panet majority of this Cowre would later raly
heavily (albeir for the temarable purpose of reincfating Appelter’s death sentemce,
yez fafea), the drsmict court found that “Iflhis is & case of no mitigatmy evidence—

none-bemg oflered to the jury despite ies availability and amdance. ™
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II.  Sixth Circuit Proceedings.

Om the State’s appeal, a pamel of this Court {divided two-Le-one ) reversed
and reinstated Appeliee’s death senlence, The State lwd o single theory on appesl,
which o mefority of the panel (Judges Sifer and Cule) refected: that the district
court way furbidden from expanding the factial record on Appsllee’s ineffective

arsislance of counsel claine®

A different majorily (Fudges Siler and Batchelder, over a leviprhey dissent by
Tudge Coley, however, procoeded sue spente to summarily reject the district coure's
extensive lactudl Andings that Appelice had been prejudiced by the failure of his
counsel ko inroduce (he voluminous available mitigaring evidence. The entirety of
the majonty's anajysis was sct forth in essentially two senlences: “While if is true
that much of the supplemental evidence contans mitigating evidence that a
scrtencer might hnd ta be compelfing, the same evidence likewise has aspects that
would be compelling evidence of agaravating circumstances. In paricular, the
supplernental evidence contained # description of Appellee’s mative for killing &

fellow prison immate and & history of violent character wais,” 226 F.3d at 708-00.

In reaching this conclusion, the wajorily #id not cite any precedent

permigting it to reach the prejudice issue sue sponre. Indeed, the majority did not

* In its appeal, the State never challenged the district cour’s finding that
tral coumsel’s performance was constiutionally deficient. Futthermgre, in its
apacal the Sate never challenged the district court’s determingiion that the Full
chstrict eourt record supported a finding of prejudice and the granting of haheas
rehet,
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even scknowledge thar its holding vested upan a fact-bound arpurnent that {17 the
State had walved by not raising on appeal, {ii) the Smte till did not embrace when
Appedles repealedly pointed out the waiver, and (1i) no member of the panel sven

raised ar oral argument

The panel majerity also did not diseuss the district court’s conclusion that at
least 4 single juror likely would have found the mitigating evidence corapelling,
Mo did the mejority acknowledge this Cloun's extensive preccdent attributing
gpecial aigmificance in the prejudice inquiry to the failure W inToduce ay
mitigating evidence.

‘udpes Siler and Batchelder separately rejected Appelies™s Protective CToss-
appeal.  Appeflee maintzined that he kad been unconstitutionaly semenced to
death Lased on a “heingus, attocious, or crael™ ("“HALC™) inwmacten that his Court
had held unconstimponally vague in Coe v Beff, 161 F3d 320 foth Cir. 1998,
cert. denfed, 528 1.5, 342 (1999, and Housten v, Datzon, S0 F3d 18] {Gth Cir).
cert. demied. 316 TS M3 (1985}  The majority found that error harmiess,
however, because it concluded that Appelles would have been sentenced 1w death
even 1f that aggravarot had not been utilizsg, given she fotal failre of Appelice's
trial counsel to ineoduce any midgating evidence; “[1T]o the instant case, as the
desiric: cour found, [t)his is 2 cage of no mitigating evidence—none-helne offered
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to the jory despite its availability and abundazee.™ 226 F.2d at 411 {iting the

distric: court®s decision, %88 F, Supp_ a1 1191,

In hading the asc of the ELAC aggravaior o be harmless, the majarity totally
refused 10 consicer the romgation evidence introduwced n the federal digtriet court,
cencheding (ermoneously, see fgra) that Appellse had waived any such request.
The mejoniyy did not explain on what basiz the Court could deem Appeller’s
argument to be waived while simultaneously sua sporte reinstating Appelles’s

death scntence on an argusnent watved by the State.

Appelles sought reheaning and rehearing en banc on the ground thal the
pancl majonty’s decision comflicked with & vonsistent lin: of Sinth Circoit
precedant holding that arguments 1ot raised on appeal are desined waived, The
Coort called for o response, but denied rehearing an baae in an Ovdar superesting
st the voir was namgwly divided. See Order of Dec. 22, 2000 (“less than 2
majority of the judgés. .. favored the suggestion™. The Court did, bhoravewer, soay
itz mandate pending the fiting and disposition of a Petition for a Wit of Certiorari,
. Supreme Coart Proceedings,

Appellee filed 3 Petilion for a Wit of Certioran, supported by three scts of
sicies briefe. A growp of law professors — joclading Laurence Tribe and James

Ligbman — argeed that certiorari should be pranted beecanse the panel majority
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vinlated due process and baste principles of procedural regularity by (i) reinstating
Appellee’s death sentence based im an argumen! ronscicusly waived by the Stats,
and (ii) failing to give Appelles even the opporiunity to submit briefing or ool
arguinent on that issue. {See Appendix 4, hereto). The Comeil Death Penalty
Project argned thar certiorari should be groted because cmpirical evidence
eclabiizhed that jueors wonld have been persuaded by the wvailable mitigating
evidence that Appellee’s tial counsel failed to inooduce,  (See Appendix 3,
hereko). Hence, Appeilec had been prejudiced by the incffoctive assistance of Iis
trial counsel. Finally, & consortivin of nationa] and state mens] healdh, social
worker, and children’s groups anoeed that certiorar shemld be granted becasigze the
panel  mygorty misconswued the available mitigating evidence, including
paricularly medical testimony regardimp Appelice’'s mental health. e Appendix

&, hereto).

[n the Argumem Sectior, infre, Appellee will discuss the substance of his
groands for seeking certoran as they rclate to this Metion. But the Staie's
gpproach 1 oppuosing cortiorar ts iself a entical intervening development that
mcrits discussion from the owset. The State’s position was that, whatever mami fest
crrors the pane] majoriiy’s decision presented. they did not give rise 1w a cloar
Taree-cirenit conflic: metling Supreme Court review, For examiple, the Staes
maintained thar in reaching the question of prejudice sua sponte, the panel tajorioy
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had at eost created “an intea-circuit conftist [that] should be resolvad by the Sixth
Cirenft and not 3 granl of cerfiorarl.”™ St Br. in Opp. 7 {Appendix 2, heretn)
(emphasis added). The Statc also maintsined that \bis case presented no circyit
canthic: regarding the relevance of & single jurors shility 10 hold out for a life
sentence hecause the panel majority totally falied to say anything abous thar {ssue
afafl, fd ari7. In responise to Appellee’s argument than other cirenits would have
found prejudice becavse Appellee's trlal counset had failed to ingroduced @y
mitigating evidence, the Stale ook the position that the panel majority was wroeng
and that such evidence had in fact been introduced, f¢. The State maintained that
posttion. norwithstanding that the panel majority, in addressing the HAC
sggravarar. had specifically relied on trial counsel's failure to introdure amy

evidenge [0 support reinstating the death penaity.

ARGUMENT

In its currerdt posmre, this case is the subject of five intervening
developments that, alone or in combination, plainly merit er Aene conaideration b
this Coort. At the very least, a temand eo the diztict court s eppropriate.
Fartcularly given the ultimace fitmfity of the death sentence sua sponte reinstared
by the panel majority in this case, the full Cowrt’s carefill eonsidertion is

warTanted.
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i Intervening Decisiens OF This Court Establish A Cleay Conflict
Between The Panel Majority’s Decision And Sizth Clrenit Precedent
Holdiag That The Complete Fallnre Ta Introduce Mitigating Fvidence
Strongly Supports A Finding (Of Consiitutionally Ineffertive Assistauce
Of Counsel,

The distnet court ir; this casc attributed considerable significance to the fact
that Appeller’s mial counsel cormplezely failed to introduce any ritigating evidence
at senenicing. “This is a ¢ase of no mitigating evidanoe—nome—being offered to the
Jury Cespitz its availabiliy and abundance™ 999 F.Supp, ar 110]. In effec:,

Appellee’s 1rial counsel provided no reason at all to spare his Life.

The panel majorty relied on this Anding of the district cowrt, bat for
precisely the apposite reasen.  The majority invoked it not to sappor Appellees
claim of ineffeclive assistance of counsel, but rather reasomed that, althongh
Appellee hid been sentenced pursuant to a “hamnous, acecious, or cruel”
aggravetor that is unconsiitwional undey Sixth Circuit precedent. that error was
barmless, 226 F.3d av 711, Specifically, the miajrrity repsoned that, hecausc
Appellee’s mal counssel had inroduced no mitigating evidence, the firors would
have saenced Appellee o death based on the remaiting aggravators even if the
HAC speravaror had pot been utilized. In other wotds, the paned majority found
e constituiona) emor harmless precisely becowse Appelice’s counsel had

provided no reason to save his lifa,
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The panel majority’s decision llatly conflicts with intervening decisions of
this Court, and this intre-cireuit eonflict can only be resolved by en Aane review.
Intervening Sixth Cir¢uit precedent establishes beyond peradventure that counsel”s
failure to introduce any mitgating evidence calls the death penalty sariously icto
quesnion,  dicectly cootrary to the panel  majority's regsoning  that it
supporis remsiating a death senience.  Thus, i Skages v Parker, 235 F3d 261
(oth Cir, 20007, cerr. denied, 2001 US.LEXIS 7348 (20011, & vasc that {[ke this
ane) invalved trial counsel’s failure tor present psychiaric restimeony in e,
the Court found prejudice. “IThe jury that ssntenced Skagos to death did nat have
acurate Intbrmation gbout the menml stams of the person it was somtencing, 1
counsel had periommed adequately, the jury would have had signiticatn mitigatng
cvidence 1o mnsid:..:r.“ Even more recently, this Court has emphasized its “tuny
recent decisions vazating death sentences due to ineffiective assistance,” including
particularly “hased upon inadequate penalty phase preparation by trial coumnscl.”
Greer v Mitchetl, No, 984330, 2001 1.5, App. LEXTS 19599, at #22 a2, #+27.28
{6th Cir. Sept. 4, 2001} It is hiteerly ironic that the Greer opinio: ciles as suppart
tor that line of precedent Fudpe Cole’s diszent in this case. 4. at *22 0.2, See aloo
Come v. Belf, 233 F.3d 961, 977 (6th Cir. 2001) (failure to present evidence m

Otiligalion is 2 clear “red Aag™.
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Granticg reheating e bare om chis queston is supported by two fother
corsiderations, Ficst, the State opposed cerlioran in the Supreme Court on tha
ground that the pavel majority was wromg when it agreed with the distict court
that Appellee’s counsel introduced no mitigaling evidence, See S, Br, in Opp. 17
(Appendix 3, hereto) {*[T]be record does pot support petitioners assertion that
counsel wholly [wiled to inttroduce any miligating evidence. 'FIMS, COTITAry T
petitionar™s argurment, this case docs not sdquarcly present the prejudice iscue where
the jury was provided with no reasons w spare petitioner’s Life ™) It s
{undumentally wathir 1o execute Appellee ot lwo totally irreconcilable PICHEES:
fi] “hat e uwse of the unconstitutionsl HAC aagravator at Appelles's mal was
harmless etrer because Appelles’s counsel introduced f mibigsing evidence, and
{11) thal Appeiiec was not prejudiced by the concededly mefective assistance of

hes coumse] because thart counsel did introduce midgating evidence *

Second. altheugh neu itself an intervening development, it rernains the case
that the panei majority’s reasoning is fandsmentally favwed because one of the two
vores to reinstate the death pomalty in this case s internzlly inconsistcnt and

vomdicts with Sixth Cirruit precedent.  Judge Baichelder joined Tudge Sier in

* This was not the only instanoe in which the State sought 1 avaid certioras
on the perverse ground that the pancl majority was wrong. Thus, the State argaed
thal the HAC aggravater previously held unconstinetional by this Ciourt is in fact
consttufonal ‘mder Supreme Court precedent. Ses St Br. ip Opp. 14 {Appendix
3, hereon).
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botding that the wse of the unconstiletional FTAC aggravator was harmless. But m
a separate concumrence, Judse Batchelder made clear that she agreed that Appellee
had not been projudiced by the meffective assistance of his coumsel beoguse the
jurors would incvitably have impused the dealh penaly based an the TEMmsmmg
two ageavators, including particulaly the [AC ageravador, “What the state court
said i 1993 holds true todsy: °It is vnrealistic ©o expect the jury to change the
result because of teslimony sbout the pettionsr's roubled backgrommd and mental
illness in the fact of & pruer murder conviction which #s added to two addidonai
aggravating circumslanees inclding the heinousmess of the Rlmg ™ 226 F.3d 4
719 {emphasis added). Beocause thal aggravator was meonstitational under Sixth
Circuil prevedent, Judpe Batchelder's vetiance on that aggravator to determine that
Appelter was ot prejudicad by the ineffective sssistance of his coutise] prescnts a

Clear intra-ciremin conflict menting en banc review.”

> 1t alse bears emphasizmy that the stale courts, in mhaking an assessment of
the evigence upur which fudge Batchelder relied, did not have the bencfit of the
extensive rmzpaton proef mtroduced in the federal distict court, Particularly
refevant here, the distiet coutl found that competent cownsel would have proved to
the jury 1hat appellee’s “prior mumder conviction® of a Tellow prisomer was the
result of s uncontroliable reaction to being assaulied and raped by a gatrg led by
the vieTim.
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II. Ew Bawe Copsideration §s Warranted Because laterveninye
Bevelopments BDemonstrate That The Penel Majority’s Decision
Conflicts With Sixib Circuit Precedent Helding That Fact-Boond
Qucstions Not Raised On Appeal Are Waived, And Furthermors That
The Fapel Majorily’s Decisien Rests On A Tundamentzl Misconception
Begarding Appellee’s Conteations On Appeal.

The panel nmajority in this case reversed the district court on a eround oot
raised by the State i % appeal. The State did not contest the distrct court's
finding of prejudice bazed on the revord developed i the districl court. Appelles
repeatedly poinied our the waiver, which fhe State did ol dispate. .,
Appellee’s Br. on Appeal 14; Trans. of (ral Arg. 11, 45 In the Supreme Court,
lhe Stare maintaitied that this issue prasented only “an intra—circuit conflicy ffhat]
should ke reselved by the Bixch Clireuit sad not by a prunt of certiores . State Br.
in Opp. 7 (Appendiz 3, herete]®  Alternatively, the Statc mainlained that the
panel’s dectsion was consistent with Sixth Cireutt precedent bodding that the Court

tnay Talsc an issee swg spowte 10 onder o avoid a fundamental miscamiage of

Juesace, fd

* This Cour’s precedent - which the panel majority faited 1o oven
acknowledge — is m accord with the ruje Liﬁjpiicd by other circuits, which cleardy
would have declined to constder the projudice issue — and therefore would have
reached 3 vesult contrary to that of the panel majority in this case — because the
State failed o reise the issue in jts appeal.  See eg, Rivers 1. Dep? of
Corrections, 315 F.2d 280, 283 {Tth Cic, 1990) {per Posner, 1) ¢“TT]he issues in
babeas corpus 4t m ather oivil cases are framed by the parties. so that if che stare
waives ifs best arguments it must live with the cumscquemces,”); Fifson v. ('Lagny,
293 F.2d 374, 384 (7th Cir. 1990) (per Eamerbruok, L) [“All srgmenis far
rewersal must appear in the opening brief, so that the appellee may address them. .
. Provedural rules apply to the zovernment as well as o delendants. "}, Demarast 1;
Price, 130 F.3d 922,942 0.9 (10th Cir. 1997); Boardman v Estetle, 957 F.2d 1323,
1337 (%eh Cir} (per curiam), cers. denied, 506 U.S. 004 {1992),
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The Star camnat now avoid en bame review having argued o the Suptreme
(fourt that any condlict between the decision helow and Sixth Cireuit presedent
should be resoived by this Court alone.  Furthermore, nervening  precedent
cztablishes that the State was wrong 1o contend that the panel majority’s decisien
zonld be meeonciled with cirauit precedent on the theory that this Conrt will decide
an issie sua sponfe (o avoid & miscarmiags of justice. In Fawce v. Spencer Cotnry
Public School Disirict, 231 F g 253, 248 p.3 {6th Cir. 20009, the Court cxplained
eoat {1 will address only those argumenes raised on appeal. In Rybaresmyk v TRIF
dne., 235 F.3d 975, 934 (gth Cir. 2000) {emmphasis added), the Court explained that
the exception to that male is when the Cowutt faces g mive queston af law that orics
oul for rezelution.”  The pancl majority’s decision i this cave. by contrast,
addressed an entitely fher-bond question - vz, whether the district court record
established prejudice - not a question of law. Tt therefore is not surprizing that the
panel majority cited ne authority a1 all - whether from the Sixth Circuit o- sny
ather gourt — explaming on what anthority it reached the gueshon of prejudice sua

IpoHie,”

" No doubt, the pazel majonity’s fatlure to even acknowledge that it was
deciding the prejudice question swa speate uandemmined Appeles’s claim that the
deeision below creatad a vircuit conflict meriting Supreme Coort review. Ag foted
i the text sypra. the State opposed certioran on the ground thal this Court had ot
amnoun¢ed any pringipie of law at 4], and s had not announced Ay principle
that conld be szid to confliet ditectly with the precedent of mmother sircuit,
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Even of the Conrr were in the future to secopnize a broad “rmiscartiage of
Justice exception,” the State has never explained what mjusiice wonld regulr from
having Appelles rescotenced in light of the mitigation praol that constilutionally
adequate counsel would have miraduced 3t Appellee’s wial. Nor has the Stae
cxplained why, cven it the Courl were o reach the issne of prejudize sug sporte, it
would jol give Appelise (he opportunity ar least io briet the mueslion ar presel
oral argument iefore rescoencing him to death.  To the contrary, all that has
tesultcd is an excecdingly danpercus precedent that ought to be overturned post-
hastc by the em bawe Cowrt.  This prejudice issue in this case, ﬁs m many death
penalty cases, was hoavily Eat-bouwnd and nuanced: 1o hold thar the Court will
decide it without ary mput from the parties is decpiy roubling and a marked

deparhre fTom the Court's otherwise congistent precedent,

There has also been a1t important intervening development with regard to the
panel mujonty’s fundamentally uniest, ome-sided applicaion of the waiver
principle.  mexplicably, the majority reinstated petitioner’s degth sentence on an
issue waived by the Seave but refused to consider an arsument for sustaining the
districi court’s judgment o (ke ground that the argument kad been waived by
Appsliec.  Spetiliclly, in holding that the use of in unconslitutional FHAC

AgETavatiT was Jarmless, the imajuricy refused 1o consider the mitiganng evidence
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compited by the disteict court on the ground that Appelics had waived any such

argment.

The tiervening development is the Stale’s total failure in the Supreme Court
to centes! that the panel najurity’s decision beth () was olterdy and cornpletely
wralg to hold that Appalles lud waived retiance on the district conrt record with
respeet to the HAC wwyravator, and (1i} was inexpliceble m its one-side applicaricn
of the waiver rle. In his Patition for a Writ af Cerliorar, Appelies specified In the

swongesl puassible terms:

The majurty's assestion that petitioner’s counsel had not
requested that the Sixth Circuit consider the federa| court tecord with
respedt to the HAC apgravator, Pet. App, 294 6, is totally false, and
we specifically defy respondens 10 defend i Petitioner expressy
argued that “{1he emmor was not hatmless” in light of “the neffective
assistance of counse| thal pervaded the sentencing hearing in chis
trial,” snd in the same sentence referred the court to 3 six-page single-
spaced discussion of the mitgation evidence develuped in the federal
court.  Fet'r C.A, Feply Br. 9-15 mné-7, 21, We also invie
respomdent o explain on what coneeivable basiz the &ixth Circwst
could have heen justified in reinstating petifionet’s death sentence by
fua gponte reaching the prejudice arpument waived by the state while
simubtaneously poporting to hold hat petifioner also must be
sentenced v death because, althovgh an unconstitudonal instnicton,
was used at petitiomar’s #rial, that error was harmless begause his
counsel had werived on sppeal a particular evidentiaty srpument

Pet for Cert. at 20-21 1,12 (Appendix 1, hereto} (amphmsis in original). Despite
this perfietly sxelictt challenae, the State said nothirg at all in rasponse, unahie 1o

provide a single sentence in defense of the panel majorin’s tuling. The Statke’s
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effeciive acknowledgment that tis Court’s order roinsmting Appellee’s death
SEMRTCE Was Brmumeous 15 a significant inlervening evemt that justifics
recenEideration.

I En Banc Considerativo 1s Warranted Becanse The Panel Majority*s
Decisivn Conflices With An Intervening Supreme Court Decision,

The panel myjority in this case reinstated Appedles’s death sentence based
on 1ts view of iow the jury would have regarded the “halance™ of apgravating and
mitiganng ¢ircums@ness had i been presented with the gvailable mitizatng
evidence, 226 F3d 696, 707, The majority’s approzch thus contmasted starkly
with the district const's view that a death semtence propetly shomld be vacared if it
I$ Clewr that, notwithstanding the balance of apgravating and mitigating
Clrournstances, the jurors would have decrned the defendant insuffciently morally

culpable for the murder.

subsequent o the pancl’s decisiorn, the Supreme Court made clear that the
distict court's approach was the gorrect one. In Fenry v, Jofmron, 121 8. Ct.
1980, 1920-27 (I000) {(“Penn: IF7), the Courl held thar the Constitution Tequires
that 2 capital sentencing jury he given the opportmity to reach a “regsoned moral
Tesfatise 1o [the miugaing and agaravating] cvidence in relering its sentencing
decagion.” In tlus 1especi, the Court reatTiomed it concluston in an earlier decision
in the same case that the sentencing determination muse aceount for our soriets.
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view “‘thet defendants who commic criminal ascts thar ace atributahle to a
disadvantaged backsround. or 1o cmotional or mental problems, tmay be lesz
valpable than defenddimnts who have no such excuse. ™ Peury v Lymaugh, 402 U5,
302, 319 (1989) (quoting Calfforeiz v Brown, 479 05 538, 3453 [1987)
(0'Connor, [, coneurring)).  Fo the same effect is the Supreme Conl’s recemt
prumoimerrocit — not ackmowledged by (he panel majority in thie egge — that a
death sentence properly is vacubed based on substmtial mitigating evidence “cven
IF it doey et uklermine or rebit the prosceution’s death-ehgibility case.™ Willloms

¥, Fupuor, 529 155, 362, 395 (2000).

It is perfecely clear that if the panel msjonty had @wllowed the sendard for
determnining prejudice artivutated i the Supreme Court’s inforvening decision o
Fgey I, 1t would have affirmed the district court’s [inding of prejudice. OFf
particudar note, neither the State nor the panel majority cxpressed any doubt that
the exceedingly graphic and cumpelling mitigating evidence found by the district
ourt {but never even mentioned by the panel majorin ) demonstrated thai Appetles
was nat sufficientiy morally culpabla 10 be put o death for his criche msofar os ke

had suftered vicious abuse, had a grossly dysfunctional upbringing, suffered Tom
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serious mental ilness, and had wade substantal contributions o society?  For

exarmple, the district court found:

Petitigner’s father marde him take ofl his clothes, Paced him
Eog-tied in a locked ¢losel, and tethered him to 2 hook with » piece of
icather igd around the head of his pends. Petitioner's father stucls
Petitioner's pees with 4 basebalt bat. To pumish him for smoking,
Peiliomer’s father required him 5o eat a pack of sigarcttes. and when
he vornited, ¥was made to eak the vomit

Wi F. Supp. at 1098, The district court aiso fownd that Appelles “had a
lamily history of serious mental conditions™ — his sister attempted suicide on
everal veersions, while his rother commitled suicide several davs after his
arrest for sexually and physically abusing his children — and that Appelles
himself had beer: diagnosed as having a “paranoid” and “passive apgressive”™
pereonality and as being "very sick angd in need of immediate coIImitTent,”
“in scrious tegd of therapy,” and “highly distuthed.™ f4 o 1098 & a3
Meretver. the dismict court [oomd that, “despite his menial health problems
Appellee had “held a sleady job, atended college. and perfarmed valuntear
wark with a Quaker yeuth group at Cabrimt Green, u larpe, infamous public
homsing development in Chicage known for ils poverty and violence.™ fd at
HEM Fimally, the dismiet court fownd that the princtpal ageravating

clrenmstanee anveked by the prosecation to juskify Apmelles’s Jeath

* The district court™s findings regarding this estimony are summatized in the
Parilion for Certinrari a¢ 82-14 (Appendix 1, jnfra).
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gerience - a priov homivide while in poison — was in realify Appellee’s

defensive reaction to being raped by a gaug bed by the vietim 7. at 1100,

IV.  En Bane Consideration Ts Warranted Because Intervening

Developments Demonstrate That Appelles Was Serlously Projudiced By

The Panel Majority’s Failure To Address The Sigaificance OF A Single

Jeeor’s Abilicy 1o Hold Out For A Life Sentenie,

Er banc reconsiderstton alse is appropriale @ Tight of an ifnervening
development regarding |he pancl wajoritys determination to reinsmte Appeiles’s
death sentence without addressing the relevance of the fagt that under Tennesses
law, 2 single juror who was persuaded by mitigating evidence vould require the
ieaposilion of a life sentence, The district court relied on that fact in fmdirg that
Appellze was prejudiced by the ineffoceive assistance of his cownes], Appelles’s
Petition for & Writ of Certoran semonstrated thet foar eireuis — the Third, Fifth
Seventh, and Eighih — have embraced the distriot court’s approach, emploving a
mare telaxed prejadice standard 0 cases arising from states with the same Eingle-
Juror 1ude ss Tennessee.  See Pet, for Cerl, gt 25 & 0,3 {Appendix 1, hersta).
Appeilee mened that cectioran should be yraned because th.e pancl majociy, by
rejecting the distriet ¢ourt’s finding of projudice. brought the Sivh Circuit into

canilict with those other courts of appeals.

The Starc oppesed vertiorari on (s issue on only a smgle ground:  “The

coutt of upprals did not specifically address the potential effect of the omitted
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evidenve upon a single juror, and nothing 0 the opinior below sugeests (hat the
courl either adopied or rejected petiioner's argurnent - . . . Siate Br. in Cpp. 17
{Appendix 3. hereto). In this respect, the Stale sought to aveid Supreme Court
review on the ground that this Court’s opinion cifectively ignored an important
issue of law that was critical Lo the case, and thereby could not be said to creaie a
circuic contlict. (No dout, the panel majonty’s failuse to address the point arosc
fromm the fact thar it reinstated Appelies’s death sentence swa spanie without piving
Appellee’s counsel arty oppernity w brief or argue the relevan legal principles.}
Qur justice system camnmot, or at keast should not, embrace fudicial decision making
of thts zort when the death pemalty is ar stake, At the very leasl, en bane
censideration should be grantad so that this Courl can detertnine 13t should i facs
teject the comsidered view of four other circuits and, i’ so, pravide Appellee a fair
2] reasonable opportunity to seek review in the Supreme Court,
¥.  Erx Bawe Consideration 13 Wacranied Because, On The Mafority's

Ratiomale. Appellee Es Lotiled To The Benelit OF An Enfervenlng

Tennessee Sapreme Court Order,

Finally, rehearing also should be granted in light of an mterveninyg Order of
the Tennessee Supreme Couwrt providing thal issues not presented in a discretionary
application to that Court following an adverse decision of the Tennessee Court of

Criminal Appeals shall be deemed exhausied, Se¢ Tenn S, Cr B 397

* Tenn. 5. Ct. R 39 provides:
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Alternatively, tis Courl shewld medify ils judsment 1o permit the distriet courl ta
consider the effecr of his Order.

The recent promulzation of Tenn. 5. Cr, R, 39 iz highfy relevant b this case.
The disticd court beld that Appellee had failed to exhaust and had therefore
srocedurally defaulted a nutmber of claims by failing 1o present them o the
Tenncssee Supreme Coutt in a0 applicatfon for discretionary review. The district
court thus refused to consider 3 number of Appellee’s claimz of prasecutorial
nusconduer which, i fact, were properly exhausted according to Rule 35"

Appellee did not challenge that determination in this Cowt, prmeipally bivanse he

“lo all appeais fom erimmal convictions ar post-comvicton
telicf from and after Fuly 1, 1957, a libgane shall not be required to
petition for rehearing or i file an applicatton for pecmission to apmel
to the Supreme Court of Tennassee following an adverse decision of
the Cewt of Criminal Appeals in order 1o be desmed to have
exhausted all available stale nemedies respecting a dlaim of error,
Rather, when the claim bhas been presented to the Court of Criminal
Appeals or the Supreme Court, and relief has beer: demied, the liogant
shall be deemed to have exhausted all available swmte remedies
availabie for chat claim.

" These clams of prosecutorisl misconduct fmclude whether the

prosecution should have disclosed the smrements of ceriam witnesses, the redacted
portiets af cetlain police reports, & memorandum m the prosecition’s fils
conceming a bank account in the viedm's name, the sistement of the victim's
brother together with lab reports about the victim, and information about
Petitione:"s bank aceommt, whether the prosecution uncetstitntionally influenced
the co-defendant’s testimony which was given s part of a plea hargain; whether
the prozzcution provided false information o the ‘siate mental health evaluators:
whether the prosecition improperly manipulated the testimony of akey wimess (in
addition. w the co-defendunty, and whether the prosccaticn unconstituliorally
misled defense counse] veparditsg Petitioner’s prior nueder conviction, See 900 F,
Supp. at 1082, 03
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bad prevailed in the district court, and also because subswantial page limits

constrained the mumbrer of points be could raisc.

la light of the Tennesses Supreme Cowel's intervening enaciment of Rule 39,
il iz cleer that the district court’s legal conclusion was eromeous. Becanse the
coriify mterests underlying the disticr court's finding of procedural defmilt are
therefore nac i fage present, it woald he sppropriate for this Court to resolve the
¢laims ¢hat the districl court tefiesed to resolve.'' AL the least, the Court shoyld
remand o the disfrict cows to permit it to consider those claims in the first

instance,”
CONCLIUSION

For the foregoing reasons, Appellee respectiully requesis that this Court
issue aty Order providing thar this Court™s mandake shall be withbeld and the case
shall be wehewrd en hare or e case will be rermanded 10 the district court for

furrther constderation.

' Appellec has not defenlted those claims i this Court Appelles’s

argument oy became apparent when the Tennessee Sapreme Court igsued its
Order. Lo addition, for the reasons stated in the text, it was rcasonable for Appellee
{having prevailed in the district court) 10t fo continee to pursue those claims in this
Court.  Finally, thers can be no reasonable dispute that, if this Coure is Zoing to
consider issues not raised in ‘he appellate briefing, it nmst do so evenhandedly,
Hence, the Court would be juskified in raising the Tenncssae Supreme Cowrt's
ruling sinr smeure.

12 Appellee is preparing to file with the district court & Protective motion
under Fed. B Civ. P, 08(b) thut is hased on the Tennessce Supreme Comt's nule.
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