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ABU-ALT ARDUE RAHMAN, "
J
Petitioner-Appellant, 3
)
W 3 ONW APPEAL FROM THE UNITED
1 STATES DISTRECT COURT FOR
17 THE MIDDLE DISTRICT OF
RICKY BELL., 1 TEMNKESISEE
)
Respondent-Appelles, )]
Rofore: SILER, BATCHELDER end COLE, Citcuit Iudges.

STLER, Circuit Judze.  This mater comes before the eourl on the application by Aubwdur’
Bahman for a cerlilicat= of appealability, @ request that his Fed B.Civ.P. 60(k} appeal be heard
initially co bene and 2 motion to consalidats his Rule 0{(h} appeal with pepding merings in Nos. 98-
65686769 1o withhold mandaes, gront a rebeardng cn hane, aml remand. For the reasons slaled
hereafter, insofhr as o have the anthonty, the motions are dended.

His application for g certificas of sppealability arses from the frapsfer by the districr court
of this matter after he hed applied for relief from judgment onder Fed R.Civ.P, 50{b). Petitcner
moved the disirict court for relief frotn judsmert mmder Rule 60{b) based wpon the fact thar
Tennessee Supreme Court Rule 39 was just adopred on June I8, 2001, tn which it stated:

L ell appeats from ciminal comactions of post-conviction refief matters from
and adter Tuly 1, 1947, a litigam shall not be requirad to petition for rehearng of t0
fite an application for permission n appeal to the Supreme Court of Teooesace

fullewing an adverse decision of the Court of Crimigal Appeals in order 1o be
decrmed to have exhausted sl available stete remedies regpecting a claim of aver.
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Rather, when the claim has besn presentad to the Court of Criminat Appaals or the

Supreme Coust, and telief has been denied, the litigant shall be deemed to bave

exhausted all available state remedies gvailable for that claim. Qo automatic Taview

of capital eases by the Supreme Court pursuat 10 Tepo. Code. Ann. § 39-13-206,

& claim presented to the Court of Criminal Apprals shall he considered cxhansted

even when surh claim is nor rensved in the Supreme Court on amomatie review.

The petifioner raised it in g Ruls 60{b} motion because this case was appealed o the
Tennesses Suprenie Cout afier 1 P67 and the districs eourt in this case formd that certain claime were
barred by the faihre of the petitioner to ssck discretionary review from the Tenbessee Supreme
Court, See.dhder Rahiman v, Belf, 999 F, Supp. 1073, 1080-32 (M1, Tenn. 1988}, The district
court proper]y found thet 4 Rule 60(b) motion is the equivalent of 2 suceessive haheas borpus
petibon, see McQuesn v Scraggy, 99 F.3d 15302, 1235 (5" Cir. 1596), 90 il lansferred this case
b our court for o determigaton of whether the Rule BB motion satisficd the gateway eriteria of
2B ULS.C. 5 2244(h).

We consider that this is the equivalent of a successive habeas cotpus petition, so it is
neerssary to dowcrmine whether the petition meets the criteriz of 28 UE.C. § 2244(b)(2)
Abdur Rahman has not been able o meet these eritena. First, be daes not rely upon a pew rule of
constivsional law, made retroactive o cases on collateral review by the Suprame Court. Seeond,
thers is no factual predivete for the ¢laim which could not have been dscovered previorsly through
the exercise of due diligence. Finally, he doss not show that the facts underlying the claim would
be sufficient to establizh by ciear and eonvincing =vidence thar, but for constimtional egor, oo

reasonshle factinder would Lave found him guilty of the offtmse charped. Instead, hiz argumemnt

rests upon & stete procedural ruls, adopted three years after the dipmrict court’s judgment. The districr

il
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court propecly found that the claims were then wnexheusied for failure to present them befure the
Tennsssee Supreme Court under the authonity of Siverburg v. Evigrs, 093 F3d 124, 1246 {&8 Cir,
1893). In addition, the decision of this cowT on appeal from the judgmen of the districr court did
oot rest upen any procedural defaull, See Abdnr'Raamen v. Bell, 226 F 3d 696 (6" Cir. 2000).
Therefore, e application for 2 centificar of appealability is denied. The motions orrequcsts
that the Rule 40{b} appea! be heard initially en hanc and 1o consolidate the Rule 60(h} appeal with
rending motions in Kos. 98-6568/656% are not maners which this panst cau rasolve, because they

shouild be decided by the en bane court, Thus, all reliel tequested to this panel is denied,



