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No. 06-6178

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

FILED
JAN ~ 9 207
LEONARD GREEN, Clerk

DARYL KEITH HOLTON,

Petitioner-Appellant,
v ) LORDER

RICKY BELL, Warden,

Respondent-Appellee.

N S S N S S S e S S

Before: MERRITT, GIBBONS, and GRIFFIN, Circuit Judges.

Federal Defender Services (FDS) brought this appeal in the name of Daryl Keith Holton, a
Tennessee prisoner under sentence ot death. The district court found that FDS failed to demonstrate
reasonable cause to believe that Holton was not competent to dismiss the federal habeas corpus
petition filed by FDS, and dismissed the petition as unauthorized. The district court issued a
certificate of appealability as to that issue, and FDS moved this court to expand the certificate of
appealability. Holton has responded to this court’s directives and filed letters pro se indicating that
he does not wish to pursue this appeal or the expansion of the certificate of appealability.

Uponreview, we affirm the district court’s dismissal of the petition as unauthorized and deny

FDS’s motion to expand the certificate of appealability.

ENTERED BY ORDER OF THE COURT

Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TENNESSEE
AT KNOXVILLE, TENNESSEE

Daryl Keith Holton,

Petitioner,
Case No. 1:03-¢cv-202
Vs.
Motions Hearing
Warden Rickv Bell,

Respondent.
Transcript of proceedings betfore the Hon. Thomas W. Phillips, U. S.
District Judge, and the Hon. H. Bruce Guyvton. U. S. Magistrate Judge, on
July 31%, 2006.

Appearances:
On behalt of the Petitioner:

Stephen A. Ferrell, Esq.
Susanne Bales, Esq.

Federal Defender Services, Inc.
Knoxville, Tennessee

On behalf of the Respondent:

Jennifer L. Smith, Esq.
Elizabeth Turmey Rvan. Esq.
Office of the Attorney General
Nashville, Tennessee

Court Reporter:
Donnetta Kocuba, RMR
300 Market Street, Suite 132
Knoxville, Tennessee 37902

863-324-4590




Defendant withdraws motion o seal mental

xamination:

Detendant waives motion for hearing 1o be

eX parte.

Oral arcument on pending motions:

bv Mr. Ferrell - 4, 17

by Ms. Smith - 9, 21

Direct examination of Mr. Holton bv Ms. Smith:

Respondent’s Exhibit No. [-Letter of 10/19/03 from

Mr. Holton to Deputy Attornev General Smith:

Examination of Mr. Holton bv the Court:

Recess:

Court’s Ruling-evaluation ordered no stav of

execution:
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JUDGEGUYTON: No.idon't.

THECGURT: Ms.Smith.vouwishioputonsome
evidence, do vou?

MSOSMITH: Ido,vour Honor. Weactuaily wish to call

Mr. Holion

THECOURT: Ckay. Mr. Holton. irvouwould please

COURTROOMDEPUTY: Dovousclemnly swearthat
the testimony thatveu will give in the marter betore the Courttoday
will bethe truth, the whelerruth, and nothing but the truth, so help
vou God?

MROHOLTON: Yes, [do.

THECCURT: Let’slethimjusttestify where heis. Ms.
Smith. ratherthan having him come to the witness saat.

MSUSMITH:  Allright, your Honor.

THECOURT: Justhaveaseat, Mr. Helton. Yes, please,

ifyouwould. pushrhe microphone overin frontothimso wecan all

hear him clearlv.
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Would vou state vourname fortherecord, please?

Darvl Kezith Holton,

=

Thank vou. Mr Hoelton. I'd ike to hand voua document and

i L

e1fvoucanid his document,
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MR.FERRELL: YeurHonor, if Imayjustreal quickly.
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["dbewilling tostipuiare that this letrer was written by Mr. Holton.
[havenoreasonto believe thatit wasn ¢, and.1infaci— .

THECOURT: Let’sietMr. Holtonanswerthe question.
i

Q Mr. Holton, can veouitdentity the document, please?
A, Thepartsthatlcanseedoappeartobemy handwriting, and it

does appeartobethe lerterthat lwrote,

Q. Sir.youcantakeitourofthecovering. [t'sjustaprotective
covering—
Justtrving to be cautious.

A
A. Irdoesappearte bethe lerter that I wrote.
A

ltwould bethe 9% of- rather the 197, excuse me. of October of
2005.
Q.  Andvoursignature doesappearattheend ot the letter

A. Itdoes.

Q. I'dask,ifyouwould. justroglance through the contents of the
letter and to teil whetherornotthe contents remain true and

accurate to the bestof vour information and beliet. Canvouread

A, Ididglancethrough itandthev do—thev are the same.

Q. Okav. There’snothing materiallvchanged from todayv from

A.  No.



wh

Q. —intermsofthe facts? Okav. When was the lastvisitthat vou
received from Ernzst Holioa?

A, ltwouldbethe 6" of June in 2004

Q. Okav. IsMr. Ernest Holton currently on vour approved list of

visitors at Riverbend Maximum Security Institution?

A, Therearetwo wavs toanswearthat question. Someone who has
anapproved visitation application willbeonalist. However, ifit's

notrenewed within acertain period of time, [ think, atlastcount,
was evary three veesrs. thentheyv remain on the list, but they're not
allowed 1o visit,

Q. IsMr. Ernest Holten ¢urrently authorized to visit you at
Riverbend Maximum Security Institution?

A, Nottomyvknowledge. no.

Q. Haveyoureceivedany othercontact from Mr. Ernest Holton,
cither by telephone or letter, since June 0 20047

A, Hiswite.who hadrecentlv died in December of 2005, had sent
me amoney order for Christmas, and [ believe thathe was the one
thatwrote the salutaticnonthe card.

Q.  Okay.

A, Idon'tbelieve she wasableto write that. [tappearedtobehis
handwriting.

Q. Anddovoureca.lthedateotfthar?

A.  Thatwould have been. [ believe, the third week of December,

Q. 2005 Havevouhadanyothercontaci—and voudon'tneedto
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Q. Inthelastvear.since lastsummer, forexample?

Q. Okav. How marv visits have vou had from your mother, for

A, Ibelieveit'salittie—alittle more thanonce a month.

Q. Soonceameonthvourscelve avisit fromher

Q. Okav. Anvotherfamily members visitvouonaregularbasis?

.
-
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Q. Okav. My Holton, do vouunderstand that vou stand convicted
of tour counts ot firsi-degree murder?

A, Yes.Ido.

Q. Dovouunderstand thatveurecerved asparrofithe state court

"

judgmentasentence of death oneach one ofthose convictions?

Q. Okav. Dovouunderstand thatat leastuntil the running of vour
tederal statute of iimitations back in Ocioberof 2003 vou had the

optiontocomelnte for

: M 1 1 . - 1 H ~ - - P
convictions throughn the federal habeas corpus process?
A, ITwasvervawarzofthat.
P . A Jamt el s 1s - 5
Q. Okay ‘Duiym’ makeanvdecisions up before the running ot
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Q. Andwhatdectsions did vou make”

cfaultany previously

A.  fdecidedthat {wanred to procecdurailyd
determined issuesraised in my directappeal, and [certainly didn't
wantany ol the tssues presented in my state postconviction, the
putative petition, to beraised ina habeas petition. faderal habeas
petition, on mv pehalf,

Q. Didvouwishropresentany issues tothe federal court with

regard to vourconvictions and sentence”

A.  Nortatthistime, no.

e

Do vouunderstand thatbv making suchadecision voucould

beexecuted bvthe State of Tenness=e withoutthe benefitof federal
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review of potentially m

A, DI'mupotbeingsarcastic. Iwould beaware ofthat it [ was aware

ofany potentiatly meritoriousissues. Bui, ves, [ do. [amaware that
thiscould resultin mv execution,

Q. Okav. Sovou've made yourdecision— orhave vou made your

ecision with full knowledee of vourrigh:to have federal review?
A, It'sanongoingprocess, bat, vas, so far.

A Onceagain, ['m-mav lelaborate?
THECOURT: Youmav Gorighrahead
A [don'toetievethis isthelasrshor. Mr. Ferrell. hisintentions
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metoanew rial I michtteableto

executive clemency both atthe state

Onceazain. I'mnotsavin
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ionisthelasschanceorlastresort. Thereareanumber

state options. left. Iecannamethose. Tbhelieve there's

litionally, there isalwaysthe optionof presenting a claim,

)

ical claim. thatrwould beentizied to equitable tolling. I'm

havesuchaclaim; I'mustsaving thatthe option exists.

Asfarasstateoprtions. thoseare probably notrelevantto this

g, buttheyareapetition fora writoferrorcoramnobis ;

rds iflhad

sometvpe ofnew evidence that mightentitie

etitton that. 'mnot

M3

ingontheiikeithood that [will dothatorthe pos—-vou

upfion forapetitionforstate habeas corpus

1 ] ' [IRIPS, ~, ™
atwould he matiers strictiv limited to the record.

Executive clemency, there 1s thatavenue ot relief, petition for

sveland on the federal level.

juststating thatfamaware ot thosecpiions.

asthe matter. [ believe, that's before the Court today, a

netition, atthistime [ don’twishto have this petition

cption to do that.

Aol o ¥ ¢ b Tyt ey o ot v gre
a5 beensuggested inthisproceeding that vou arenot able

to make arational choice because—duat dlag 10515 0of depression.

“ourtvourreascons forchoosingto forego
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A, Well.numberone, Idon’t—Idon'tthinkthatanyv of the 1ssues

appeal represented my position, and generailvthosz will be the only

petition, at leastto mv understanding. None ot themrepresent my
1 ) 7 I ¥4 iy A i e SR oot ¥ 1\1’ ;- «‘QJ o 7
positionatall. Twould not—{t'sbezn mvaimtoprocedurally

detfau 10352,

ofvearsandstillarrive at the same result. Tdon'tszethatit’s
necessaryv. [ficomeup withanything nevw, [ wouldn'thesitate to

putitinapetitionandsend ittothe Court, butldon'thave that

rightnow.

'mnotgoimg o waste the Court’s time with frivolous issues.
Likettornot. voucan have fourconvicions of first-degree murder

and four death sentences and st have some scruples. [justhappen
to think I do.
MSOSMITH: Thankvou. Idon'thaveanv further
questions, your Heonor.
THECOURT: Thankyou. Ms. Smith. Any questions.

Mr. Ferrell?
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MSOSMITH:  Well, actualiv, 'msorry, vour Honor, |
forgotto move to admit into evidence the original letrer with the
enveiope that Mr. Holton identified. If{could, I'd like to move that
1nto evidence, please, vour Honor.

THECOURT: Itwillbereceivedandmadeapartofthe

MS. SMITH: Thank vou.
{Respondent™s Exhibit No 1 received.)

THECOURT: Mr. Ferrell, dovouhaveany questions’
MROFERRELL: Neo,vourHonor, atthistime I don't
have any questions.
EXAMINATIONBY THECOURT
by Judge Phillins:
Mr Holtorn, now old are yvou, please?

1

Andwhenisvourbirth date?

How fardid you goinschool. Mr. Holton?

v

["'ve gotabour 60 credithours in coll:

@]
(01}

A

A, The22™ofNovember, 1961,

A ¢, nodegree, nomajor.

Q.  Youmentioned that vou had several options. Youdo realize.
. . —~ E 1 pE ~ v

ofcourse, that vourexecution date i3 September the 197 of this

vear, 20067

A, Yes. s

Q. That'snotalotoftimetn pursue those options that vou have

1

(V2]

enumerated, even tf voudecided vou wanted to do that. Do you

_10_
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Q.  Dovouunderstand further thar this court would like to make

sure that vouare compeatent to comprehend thatdecision betore the

execution—before the state goes forward with the execution? Do

!

competenttorationzlivmake the decisiontoend vourown life”

THECOURT: Judge Guvton, do vouhave any questions

of Mr. Holion?

- THE COURT: Thankvou, Mr. Helton. Doyou have

otherevidence vou'd like to present, Ms. Smith?
MSOSMITH: Nothing turther, yvour Honor.

THECOURT: Mr. Ferrell, do vouwishtopresentan
evidence?

MROFERERELL: Notat:this time. vour Honor, no. other
than whatwas atrached to ourpleadings.

THECOQURT: Okav. Ladiesand gentlemen, we'll take

all-minuterzcess. and we ' llreconveneatten o clock

(/4
3

(Recessnadar 944 a m. and Courtrec wed 10:27a.m.)
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