IN THE UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
DARYL KEITH HOLTON )
)
Petitioner-Appellant )
)
V. ) No. 06-6178
) DEATH PENALTY CASE
RICKY BELL, Warden ) EXECUTION DATE
) September 19, 2006
Respondent-Appellee )

SUPPLEMENT TO
MOTION FOR STAY OF EXECUTION

Comes now petitioner, through counsel, and supplements the motion for
stay of execution. On Saturday, Mr. Holton filed a pro se original writ with the
United States Supreme Court. (Case No. 06-6534 Attached). In the pro se
petition, Holton requests that “the Court stay his executién now scheduled for 1
a.m. CDT, September 19, 2006, entertain this original petition, order an
evidentiary hearing to resolve any disputed facts, and grant relief from Mr.
Holton’s convictions and sentences.” (Ex. A, last page).

This filing is relevant because it shows Holton does not want to die, does
want a stay of execution and does want to pursue federal remedies. Holton’s caée
is now on all fours with the Wilcher case referenced in the initial stay motion,

where the United States Supreme Court reversed the Fifth Circuit’s denial of a



stay, after the petitioner indicated he wanted to seck federal review. Like Wilcher,
Holton has now indicated he wishes to seek fedéral relief.

In addition to the authorities cited in the initial stay motion, the grant of a
stay is now controlled by the United States Supreme Court’s opinion in Lonchar v.
Thomas, 517 U.S. 314, 324 (1996). In Lonchar, the court of appeals dismissed a
habeas petition that was not filed until the very date of the petitioner’s scheduled
execution. Until the filing of the petition, Lonchar had blocked previous efforts to
obtain relief in state courts. Despite the last-minute nature of the filing, the
Supreme Court vacated the Eleventh Circuit’s dismissal and remanded the case for
consideration pursuant to the habeas corpus rules. See also Smith v. Armontrout,
888 F.2d 530, 543 (8™ Cir. 1989), where the Eighth Circuit reinstated a stay of
execution after a petitioner wrote to “the Clerk of this Court to express his desire
to prosecute the remedies provided by law.”

This court should grant a stay. Holton is scheduled to be executed in less

than twenty-four hours.
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Respectfully submitted,

FEDERAL DEFENDER SERVICES
OF EASTERN TENNESSEE, INC.

BY: M/ %MN/U

/< Step'hen Ferrell

Asst. Federal Community Defender
530 S. Gay Street, Suite 900
Knoxville, TN 37902

(865) 637-7979

CERTIFICATE OF SERVICE

I, Stephen A. Ferrell, hereby certify that a true and correct copy of the
foregoing document was served by first class mail, postage prepaid, and by email
to:

Jennifer L. Smith, Esq.

Office of Attorney General and Reporter
Criminal Justice Division

P.O. Box 20207

Nashville, TN 37202

this the 18" day of September, 2006.

ZStep}{en Ferrell
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IN THE
SUPREME COURT OF THE UNITED STATES
October Term, 2005

No.

DARYL KEITH HOLTON,
Petitioner,

v‘

RICKY BELL, WARDEN
Riverbend Maximum Security Institution

Respondent.

ORIGINAL PETITION FOR
WRIT OF HABEAS CORPUS

CAPITAL CASE |
EXECUTION SET FOR SEPTEMBER 19, 2006 AT 1 AM

Daryi Keith Holton, #306263

Unit 2, C-204

Riverbend Maximum Security Institut
7475 Cocknill Bend Boulevard
Nashville, TN 37209-1048

Pron So
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Daryl Keith Holton resﬁectﬁ)lly requests that the Court review this original petition for writ
 fhabeas corpus and gfant mﬁefﬁ'ofﬁhisunconstimtiona! convictions and sentences. Petitioner does
ot oppose the death penalty for crimes such as those alleged herein, or even the imposition of the
leath sentence in this case following a fair trial and appeal; however, if Petitioner successfully
;mﬁecutes the claims herein related to his unconstitutional convictions, it is s understanding that
he resulting sentences must also be set aside. 1n support of this petition, Petitioner sets forth the

pllowing;

Statemeni of the Basis for Jurisd i;{iog_
The Court has jurisdicticn to entertain this original petition under 28 U.S8.C. § 2241(a), §
241(C)X3), §2254(n). See alvo Felker v. Turpin, 518 U1.8. 651, 658-662 (1996).

Regnired Statement Under 28 Y.8.C. §2242

Daryl Holon is not making application to the federal district court of the district in which he
; held or convicted because any claims he filed iﬁ that court could be joined with claims he did not
ssert or endorse made in an unauthorized petition for habeas corpus filed by federal public defenders.
‘etitioner asserts he is barred by . Jones v, Barnes, 463 U.8.734 (1983) from asserting the claims filed
erein, and only those claims, if he files in the federal district court while the dismissal of that
nauthorized petition is still pending review in the United States Court of Appeals for the Sixth
ircuit. Due to delays in the court system, Petitioner may very well be executed before he can
xercise his personal right 1o file the claims he wishes to assert. This would result in 2 fundamental

iscarriage of justice. Cf. Sawyer v, Whitley, 505 U.S. 333, 348 (1992); Smith v. Murray, 477 U.S.

27, 537-38 (1986}.
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STATEMENT OF THE CASE AND REQUEST FOR RELIEF

Pursuant to all rights available under Article J § 9 and Article Il of the United States
Constitution; the Fourth, Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments to the
United States Consu'tutioﬁ, 28 U.S.C. §2241(a), § 2241{C)(3), and § 2254(a), comes the Petitioner,
pro se, and files this Original Petition for a Writ of Habeas Corpus. In the United States District
Court for the Eastern District of Tennessee At Cha:ttamoga, the Federal Defender Services of East
Tennessee has previously filed a Petition for a Writ of Habeas Corpus on behalf of Petitioner, in Case

| No. 1:05-cv-202, which was dismissed as unauthonized, and-therefore-malt-and void; by Order of the
District Court entered on September 6, 2006, No other federa! habeas corpus petition has been filed
by Petitioner or on behalf of Petitioner. Petitioner is indig,eﬁ and has been previously found to be
so by the District Court, and therefore requests to be permitted to proceed without costs.
Petitioner was convicted and sentenced to death 611 June 15, 1999, His conviction and
sentence were affirmed on direct appeal. State v. Hollon, 126 S.W.3d 845 (Tenn. 2004), rehearing
denied, 2004 Tenn. LEXIS 129. Holton’s counse! then appealed to the United Siates Supreme
Court, where he was denied certiorari. Holton v. Tennessee, _ US| 125S.Ct. 62, 160 L Ed.2d
22 (Oct. 4, 2004).

A state petition for post-conviction relief was filed on Petitioner’s behalf in the Circuit Court
for Bedford County on Apnil 29, 2005. The Tennessee Supreme Court found that the petition was
not "properly filed” under stale law, as an issue of first impression, and vacated the petition, order
of appoimment, and order staying execution. Daryl Keith Holion v. State and Paul i)ennis-Rei-:i Jr.

v. Stare, Nos. M2005-01870-SC-S10- PD, M2005-02398-SC-S10-PD, --- S.W.3d —, 2003 WL




24314330 (Tenn. May 4, 2006) (trial court lacked auzhcmry to consider a petition forpost-convwhon

relief fled by the Post-Conviction Defender on behalf of Reid where the petition was nmimgned or

verified by Reid and where the Defender failed ia establish a "next friend" basls upon which to

proceed).

Petitioner is entitled to a stay of the scheduled execution upoen filing thns ‘

a8 it is

Esielle, 463 U.S. 880, 893-894 (1983), Lonchar v. Thomas, 116 8. Ct 1293' 1291_ (1996)

Petitioner understands he is entitled to appointment of counsel, and requests 1esve 10 @onmder

requesting counsel at a future date.

CLAIMS FOR RELIEF:
L Denial of direct appeal (by guardian ad litem) of denial of su pp!ementa! coumel by trial
courd | ’ |
A Both.Jonesv. Barnes, 463 U.8.734, 103 S.Ct. 308 (1983) and Lzsﬁc.vﬁs_’rbte; 36S.W.
3d 34 (Tean. 2001) hold that the right to initiate an appeal is personal to the defmdant, This
initiation was denied by the inaction of the guardian ad litem ngl’; ;%pl:a! dmplte ool!atemi order
doctrine to the contrary. See Trial Transcript, Vol. XVII, Transcript of post-trial hearings on Nov.
19, 1999 and Jan. 14, 2000, pages 79, line 4-8 and 24-25, page 80 lines 1-3, 2]-25 pagve 81 lines
1-13. See aI so Technical Record, Vol. V11, pages 999-1001,
1. The denial of supplemental counsel was res adjudicata in the trial court. The

reason given was that “the defendant had no right 1o represemt himself on appeal”™ See Trial

Transcript, Vol. XVII, pages 77, line 3-25, page 78, lines 1-10. See also Martinez v. Court aof

D85



Appeals of California, 4* Appellate District, 120 §.Ct. 684 (2000). (Right of appmhs stntutoryand
therefore any individual right to self-representation must be grounded in the Dne Prowss Clause.)

The trial court’s perplexing interpretation of federal precedent rcndered the dwlmon 10 deny

supplemental counsel effectively un-reviewable. See Southern Pacific Tmncd Co.‘v )'CC,31 S.Ct

279, 283 (capable of repetition, yet evading review.)
However, the appointment of 8 guardian ad item, with no finding of meometmcy indicates
thetrial court recognized a conflict of interests. See Trial Transcript, Vol. XVII, page79 lines 4-25,

page 80, lines 1-3, 21-25, pages 81, fines 1-13.

2. A defendant is guaranteed the cffective assistance of ﬁrﬁ:t apped appeilate
counsel by both the U. 8. Constitution and the Tennessee Constitution. SeeEvzmv. Lwey, 469U 8.
387, 105 St. Ct. 830 (1985). See also Campbell v. State, 504 S.W. 2d 594596(Tenn 1995).

3 The guardian ad litem/attorney ad litem utilized themeonactnppeﬂme rule,
T.R.A.P., Rule 9, (interlocutory appeal only under specified circumstancﬁ‘.)‘,f inswad of the correct
and appropriate direct appeal process, T.R_AP. 3 (c), contrary to the collﬁtﬁfa} m‘der doctrine, see
Leibman and Hertz Habeas Pracﬁice.@—ﬂ' f‘l) 0005 |

B. To require the appeal of the denial of supplemental counsel via a post~conviction

petition would constitute an undue burden on the appellant,

1. Tennessee’s post-conviction procedure is not a constitutionally effective
remedy. There is no recognized constitutional guaramee to the effective assistance of counsel in a
post-conviction proceeding. See House v, State, 911 S W .2d 705, 712 (Tenn. 1995) Utilization of

the post-conviction process requires waiver of this right.



a) Time required for automatic review under T.C.A. § 39-13-206(c) would
postpone the presentation of the claim, and result in unnecessary litigation. Petitioner was convicted
and sentenced on June 15, 1999, The convictions and sentences were affirmed by the Tennessee
Supreme Court on Ja:maxy 5, 2004,

b)  Thewsiverof sttomey-client privilegeis personal to the client and unnecessary
for legally based as opposed to factually based claims. A claim ba_s}_cd upon purely legal grounds can

~ proceed on direct appeal, upon the record at trial. See Rule 10,n Rules of the Court of Criminal
Appeal.-; or Siate v. Bunch, 648 S.W. 2d 158, 160 (Tenn. 1983), State v. Roberts, 755 S.W.2d 833,
8‘35 (Tenn. Crim. App. 1988). (Appcliate Court is precluded from considering anissue not supported

by a sufficient record.)

IL  The denial of supplementsl counsel by the trial court was a denisl of a direct appeal of
the ineffective assistance of trial counsel. This denial was based upon federal case law
precedent and was a denial of the cﬂeﬁﬁva agsistance of direct appeal appellate counsel, See
Evitts v, Lucey, 469 U.S, 387, 105 S.CL. 830 (1985). See also Campbell v. State, 504 S.W. 2d 594,
596 (Tenn. 1995).

A The denial of supplemental counsel deprived the defendant of confiict-free
represeptation. This denial b} the trial count was based upon the perplexing interpretation of federal
precedent that the defendant has no right 1o represent himself on appeal. See Martinez v. Couri of
Appeals of California, * Appellate District, 120 S.C1. 684 (2000). See also Trial Transcript:

Transcript of post-trial hearings on Nov. 19, 1999 and Jan. 14, 2000, page 77, lines 3-14.



However, the appointment of a guardian adlnem. with no finding of i moomm indicates
the trial court recognized a conflict of interests. See Evitts v. Lucey, 469 U.S. 387 105 S. Ci 830
(1985). See also Campbell v. Siate, 504 S.W. 2d 594, 596 (Tem. 1995). D

B. Deferment of presentation of the claim of ineffective assistance of mdcmmsd by

supplemental counsel poses an undue burden on the zppeliant.

1. Post-conviction procedure (See Tennessee Post-Canvicﬁun Proaadnmﬁm.
Tenn, Code. Ann. § 40- 30-100, et. seq., and TN. Sup. Ct. R. 28)) :snotaconsﬁmnnnallyeﬁ'ecuve

remedy. The effective assistance of counsel is constitutionally guaranteed at mal mddming dimct

review. See Evitts v. Lucey, 469 U 8. 387, 105 S.Ct. 830 (1985). See also Weﬂ » M 504
S.W. 2d. 594, 596 (Tenn. 1995), There is no constitutional right to the eﬁ'eetwemstamc of
counsel during post-conviction proceedings. See House v. State, supra, Mun'avafm'ram, 492
US 1 (1989). o
2, Post-conviction proceedings are not an equitable remedy. .

8. The waiver of attorney-client confidentiality is personal to the client
and unnecessary for a claim based on purely legal grounds as opposed to fammﬂybasedc]mm A
lezally based claim can proceed upon the record at trial. See Rule lﬂ{nku]es of the Court of Criminal Q}%
Appeals.

b Current federal and state precedent hold the right to initiate an appeal
is personal. See Jones v. Barnes, 463 U.5.734, 103 S.Ct. 308 (1983). See also Campbell v. State,
904 S.W. 2d 594, 596 (Tenn. 1995). However, once a post-conviction challenge is initiated; a

petition emended by appointed counsel which excludes the appellant’s claims, or includes claims with

o et et et Attt b i, ittt e o et st



| wﬁich the petitioner disagrees, can be prosecuted in disregard of the wishes of the petitioner. See
Leslie v. State, 36 S.W. 3d 34 (Tenn. 2001).

| c. While a petitioner might aliow the statute of limitation for state post-
_conviction to expire in order‘to waiver those issues preferred by counsel, the only equitable to!ﬁng
' options are incompetence or new evidence. See Tenn, Code Ann. § 40-30-117.  Neither apply to
the present case.

3. Time required for automatic review under Tenn. Code Ann. §39-13-206(c)

would postpone the presentation of this claim and result in unnecessary litigation.
. | Extraordinary Circumstances

A Prisoner petitioning for habeas corpus relief of a state conviction is limited to ane
petition. See Federal Habeas Corpus, 28 U.S.C. §2254. The statute does not require the prisones
to present one or more claims entitled to statutory tolling. Jd.

"B, While the decision to initiate an appeal is personal 10 the prisoner, See Jones v.
Barnes, an amended petition can be signed “on behalf® of the pnsoner by appointed counsel, as
evidenced by the ‘putative petition.” See 28 U.S.C. §2254. See also Holion v, Bell, No. 1:05-cv-
00202 (E.D. Tenn.) (Phillips, District Judge).

C. As all state post-conviction claims were procedurally defaulted, the only claims
entitled to statutory tolling of the statute of limitation were those claims previously determined or
exhausted during direct review. See 28 U.S.C. §2554. No previously determined clzim represented
the instant petiioner’s actual position. .See Trial Transcript. Vol. XVI1, page 78, line 11-15; page

81. lines 7-13. To require the petitioner 10 risk the exclusion of his actual claim(s) in favor of garden




variety, meritless, albeit more popular claims prefesred by counsel would constitute an undueburdw
on the instant petitioner.
IV.  Due Diligence

A State v. Holton, No. M2005-01870-SC-S10-PD

B. Holwon v. Bell, No. 1:05-¢cv-00202 (E.D. Tenn.) (Phillips, D;smet }udge)

Petitioner exercised due diligence in exhausting the clmms raised by the attomqrs, so that
Petitioner may now assert his claims herein, by refiising to cooperate with mterveznngcounsel, except
to the extent ordered by any court.

UNEXHAUSTED CLAIMS PETITIONER WISHES TO RAISE:

State: Direct Appeal Claims
The appellant was depied a fair trial due to the ineffective assistance of trial counsel.

A. The appellant was denjed a fair trial due to counsel’s faihue to ci:aﬁenge
the constitutionality of the diminished capacity ‘nie of evxdmm, which is
burden-shifting per se.

1 In State v. L. Hall, 958 S'W. 2d 679 (Teon. 1977), the Tn.
Sup. Cnt. found that the defense of diminished capacity was a ‘rule of
evidence,” However, T.C.A. 39-11-203(e) (negation of an ¢lement is
a defense.. ), provides that any ground that 1ends to pegate an
element of an offense, is a defense. _

2. The Tn. Sup. Ct. in Stare v. Burns, held that there are 3
categories of lesser included offenses in Tennessee. Parts a) and ¢)
were recognized as those offenses that contain at least one element of
the charged offense or those offenses that involve facilitation,
solicitation or attempt of the charged offense, respectively, cite ...
Part b) was reserved for another day. /bid. That day came in Siate v.
Ely, 48 S.W. 3d 710 (2001) & 40-18-110Y_In Ely the Court held
that part b) lesser included offense was one that involved a different
mental siate with a lesser culpability, Thid.




-3 In Tennessee, a defendant that presents evidence of
diminished capacity at trial is required to assume the burden of
culpability for a *less serious” offense. TCAm. Tap, The jury is
permitted infer culpability by virtue of the defendant’s presentation.
Technical record, exhibit #129, Jury instructions, pages 14-15.

4, To require the defendant to prove an element of a lesser
included offense in order to negate an element of the charged offense
is burden-shifiing. Jn re Winship, 90 8 Ct. 1068 (1970), Mulianey v.
Wilbur , 421 U 8. 684, 691 (1975) The admission of evidence of
diminished capacity conditioned on the assumption of culpability for a
lesser included offense is burden-shifting per se. This is
constitutionally impermissible under the dictates of Winship and
Pattersom,

B. The appellant was denied a fair trial due to counsel’s presentation of an
insanity defense in concert with the defense/evidence of diminished capacity
which is inherently contrad;ctor_y Ibid. Technical Record: Volume V), pages
807-308, n. 2.

1. Carbon monoade intoxication is a mental disease or defect
which can affect rezsoning and judgment. Trial transcript: Volume
XIIL, page 746, lines 9-21.

A ) Evidence of mental disease or defect is a prerequisite to the
defense of insanity, TCA\fechmcai record, exhibit #129, Jury
Instructions, page 12 §3 -] I-'SO'C‘")

-5 B)  Evidence of diminished capacity is evidence of a mental
disease or defect. Jbid, page 14

H. ) To claim a 1otal lack of culpability while simultanecusly
claiming a lesser degree of cuipability is a self-defeating and
inherently contradictory. Jn re Winship, 90 S. C1 1068 (1970);
Fartterson, v. N.Y.,, 97 8. Ct 1068 {1970), Mullaney v. Wilbur, 421
U.S. 684, 691 (1975).



Feor the reaét;ns set forth herem, Daryl Keith Holton respectfully requests that the Court stay
his execution now scheduled for 1:00 a.m. CDT, September 19, 2006, emertain this original petition,
order an evidentiary hearing to resolve any disputed facts, and grant relief from Mr. Holton's
convictions and sentences, Petitioner is indigex.n and requests to proceed without costs.. A motion

to proceed in forma pauperis is either attached or will follow shortly.

Respectfully submitted,

ORIt

Daryl Keith Holton, #306263
Unit 2, C-204
Riverbend Maximum Security Institution
7475 Cocknill Bend Boulevard
 Nashville, TN 37209-1048
Pro Se ‘

CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of this pleading was hand delivered to attorney Kelly

Gleason to lodge and/or file in the Supreme Court of the United States on this the Léﬁ day of

DLRU-

Dary] Keith Hollon

Sepiember, 2006,




