1N THE CRIMINAL COURT OF TENNESSEE
FOR THE. THIRTIETH JUDICIAL DISTRICT N
AT MEMYHIS, TENNESSEE 1.0

STATY OF TENNESSEE

—i— RO, B-73B812

ROBERT GLEN COE,
Dafendant

RESPONSE OF THE STATE OF TENNESSEY TO DEFENDANT S
TFETITION TO FROHIBIT EXFCUTION PURSUANT T
FORD v. WAINWRIGHT, 47T US. 294 (1984} AND
FAN FTRAN v. STATE EW.3rd {Temn, 1999

Comes naw the State of Tennesses and in way of Response o Defendent’s Patitioe o
Prohibit Execution Pursuant to Fond v. Waimwrigh, 477 U.S. 399 (1986), and Van Tran v. Siate,

5.W.rd

(Tenn, 1999), aubmity that the defendant has failed to make the requigits
threshold showing far & hearing on his competency 1o be execuled and his petition should be
denied. In support thercof the State submita the following;
PRELIMINARY MATTERS
Dedendant allegea that the procedires establishad by the Tennemes Supreme Cowst in Vs

Tran v, Seate, ____ 3.W.3m (Tenn. 1999), are nat binding becauss thay are violative

of Article I §3 1 and 2 of the Tennessoe Constitution, As authority he cites Bellentine v. Mayor
of Pulaski, 83 Tenn 633 (1885), Ballentine has m:lpplic:ahilityl to the instant cage, The case deslt
with the constitutionality of an act amending the charter of the town of Pulaski, not with the
inhereat power of the Court to establish rules and pmwdum for the courts of Tenneasce,

The issue of the Tennessee Supreme Court’s inhecent power to consider, adapt and modify
common Law rules i firmly established, See Stare v, Rogers, 992 §.W.2d 393, 400 (Tenn. 1949);
Cary v. Cary 937 S.W.2d 777, 781 (Tenn. 1996). Likewise the inherent pawer of the Tennesses

Supeeme Courl, even in capital cases, to adopt appropriate rules of criminal procedure when an
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issue arises for which na procedure exists is also a settled matter of law, Stase v, Reid, 981
$.W.2d 166, 170 (Tenn. 1998).
Finally, defendant’s chiim that he has a constitutional right to 2 jury trial to decide the issue

of his competency t be exscuied, slmuldﬂﬁsﬂouude'lﬂnﬂmhahasmad:thumquisil:ﬂlmﬂmld

showing, is also without legal basis. Piefendant cites no authority for such a federal constitutional
right and the State knows of none. The lawfel sentence uf death was imposed by a jury on the
defenudant at the conclugion of his criminal trial. The provision of the Tenncssee Constitution
which he zites requires no more. Funihermore, as noted in Van Tron, “Even ai commeon law, a
prisoner -Iw! na absolute right to a jury trial," on the issue of compelency to be executed. Von
Tran, rupra. slip ap. at 22. This Court is bound to follow the precedent iot down by the

Tennsasee Supreme Court. Thexcfore the defendant request (0 deviate from the dictates of Van

Tram are without lapal merit and ehould dismiss=d,

- DEFENDANT BAS FAILED TO MAKE THRESHOLD SHOWING
THAT HE IS INCOMPETENT TO BE EXECUTED

Under Tennessee law a prisoner is fiot competent to be executed * if he lacks the mental
capacity to vnderstand the fact of the impending execution gnd the reason for it." Var Tran,
suprg, ship op, at 14 (emphasis added), The St;t: submits that in ﬁia petition, the defendant does
not event address the first requirement of the threshold est. Fusthermare, in order for a defendant
o slmuﬁ:uynhtam an evidentiary hearing from the Court on the issue of his competence o be
axocuted he must first make 2 substantial showing that his mental nomﬁ&ency to be executed is
"seviously in question . Id, at 19; see also Sware v, Lane 689 S.W.2d 202, 204 (Tenn.Crim.App.
L984); Ssare v. West, 728 8.W.2d 32, 34 (Tean,Crim. App. 1986); Lowenfield v. Butler, B43 F.2d
183, 187 ( Sth Cir. 1988) (requising & “substantial threshold showing of insanity merely 1o trigger
the hearing process, citing Ford v. Wailnwrighs, 477 U.5. 300, 425-25(1986) (Powell, I,
concurring in the judgement)).’ The State submits that in order to make a "substantial threshald
showing® the defendant most provide the Court with something more than just conclusory

allogations, even from a mental health expert. The defendant has provided no such information.
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The defendant has submitted an affidavit from Dr. William Kenner, M.D. that stateg, “It
is my professional opinion that Robert Coe is incompatent to be execute=d, since he has delusional
beliefs about the reason for hisexecution, ‘Those dalusions reader him incompetent,” Bwen taking

a true Dr, Kenner's assestion that Coe entertiing “delusianul belicfs about the reascn for his

"The State invites the Court ta compare the mare detailed affidavit gubmitted i
: 2 in Lowenfield,
and fourd to be insufficient 1o make the “substantial threshald showing” with that submitted E?Dr.

(1983). See Lowenfielit v. Butler, 843 F.24 w1 187-190, application for stay denied, 485 U5, 995

-

execution”, Dir, Kmn:r nowhere atates that these deluxions render Coe incapable of uaderstanding
“the fact of [his] impending execution and the reagon for i, Van Tran, supra.  Without auch a
statement, Dr. Kenner's affidavit fails to satisfy the Van Tran threshold as a matter of law,
Morcaver, the affidavit provides no details sefting out what delusional beliefs the defendant
allegedly possesses oc how these alleged beliefs render him incompetent to be executed. This
minimal staeement by Dr. Keaner would not enable 8 mental health expert to understand the basis
for his conclusion, much iess a court whirr;h muit detarming if 4 hearing is warrunted. The
tlefendant's entire petition is composad of a limited and one-sided summation of the defendant’s
mental hidory, The Stale invites the Court to review the trial record in its entirety, ‘The record
is clear that mental heslth =xperts have dizpoted Mr. Coe’s reliance on & mental defense and a jory
found that he was not insane at the me of this offense, The sigaificant evidence presented at tria)
that Mr. Coe manipulated the mentl health process and was diagnosed with personality disorders
a3 opposed to mental disnrders undercuts Dr, Kenner's pronouncement that, *It is my opinion that
Robert Coe ia nat faking his menia! illness, 3 finding which iz consistent with those of other
mentdl health professionals who have examined Roberi Coe.” The petition by the defendant
appears 1o he intentiomally vague as o the defendant's mental condition and underlying facts. The
Suue does not know why the deferdant wonld suhmit such 2 vague document tp the Court at this
point in the proceedings. Ttis clear in Ven Tran that the Tonnesses Supreme Coort intonded this
proceeding to emunciate and litipate tue ivsues of competence.  Only when the defendant has

established that there are troe issues of competesce to be litigate does the court grant 2 hearing.
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Aa the Ws;h.ington Supreme Court stated in Stare v, Harris, 789 P.2d 60, 69 (Wash, 1990]) and

cited with approval by the Tannpssee Supreme Court in Van Tran,

, Th_e dea:th row inmate has an obvious incentive to make a last-
runute claim of insanity, Withous & substantial threshold fequirement, the
eleventh hour petitions asserting insanity would be encouraged because the
dcath row petitioner would know that the mere filing of a conclusory
petiton would result in a stay of execution. Placiag no initial burden on
the petitioner is an invitation to specious insanity claims.

Harriz, T83 P, 2d at 63, ¥an Tran, slip op. at 19. (See also State v. Barnett, 909 §.W.2d 421,
4331 {Tenn, 1995)(Unsupported assertions are insufficjent, must have particularized showings
of facts and circumstances for the appointment of mental health experts).

Therefore, based on the above, the Stale submits that the defendant has failed 10 satisfy the

1

requirements af Y Tron ps to establish a threshold showing of incompetence to be executed.

The State moves this Honomble Court to dismiss the petition without the pecessity of ondering
further evaluations or conducting an evidentiary hearing,
The: State bas heretofore Hled with the Court 3 list of experts, their qualifications and their

hourly rates.

Respectfully submikted,

ol

N W. CAMPBELL #10750
stant District Attorney General
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CERTIFICATE OF SERVICE

I hereby certify that 8 true copry of the foregoing Response/Motion was caused to be delivered

W Robert L. Hutlon, Attorney for the defendant, om this the 30d day of January, 2000,

/%MW
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8431 F.23 183, Lawenfigld v. Butler, (C.A.5 {La.) 1988)
*1E3 B4 F.4d 183

Lesihe LOWENFIELD, Petitianer-Appelinnt,

¥

Eobart H. BUTLER, Sr., Wardeg, Loulhilunn Btate

April 12, 1988.

Patibopey appealed deciadl by the Dnited Steles
Districzt Court for the Basern District of Lauisiaoa,
Poley Heer, 1., of spplication for wreit of haboms
corpus, ‘The Cownt of Appeals, W. Bogess Davis,
Circuir Tudge hebd tar: (1} trial court's chargs laft
00 rocm for doubt (ut jury wai enliiled o considec
any mlevant mitigming ciccumshocss ¥ Wishol and
copld detoarmjns walghl v apripn to sach euch facstor,
{2} finding e vev aggravebiug spclautuws conkd
nof stapxl did ped impeir Jaath sentenns;  amd (3)
piychotogist's affidavit did »ct prosent substackial
fhrsihold showing that peitioner fell within clee of
menlally demngad priscoers 0 that dus prucess
rapuirmd thet I by affardsd heating oo whether hs
wiag icaage, i would bar his sxamation.

ARimoed,
lobneon, Cineuit Judgse, filnd disssating cpinion.

1. CRIMINAL LAW k7986
g
LIDNX Triad
VIO Defruchions:  Nocussity, Reguigitos,
and Sufficioocy
110k7% Punishmant.
C.A5 {La.) 19ER.

Ton] couiet's chargns lefl 5o room Eor ot dhas Jury
war entitled b0 coomider eny relévend mitigating
circumetaprec it wished and ool determine woight 1o
wakign b each mach factor in supilal cage,

3, CRIMINAL AW k1177
e
1OV Revisw
LIV Harmlees sl Revareible Brror
L10k1177 Sentence and judpoan and
procentmge sfter udgment.
C.A.5 (La.) 1988,
Finding chat one agpravating cincumetaoce conld not
stend did wot impair deeth sentsace under Lowisings,

Page 1

law, whers other aggiwvallnp pircomstots W
clbarly supportad by the record. LSA-C.Cr.F. mt.
905.3,

3, CHIINAL LAW E1L169.54
1D
110030V Rewview
110IVIED Harmboss und Rovensible Ercor
li0ke1169  Admimion af Bvideacn
L10k1169.11 Evideaco of il aifomacd.
CAS Lay 1988,

Admiscion of hill of wfoemation charging dafeodan
with buyassing B victis 53 4 wiloms was hacmires
wior, gives overabelming eoormilty of dofendant’s
capital crh,

4. CONSTITUTIONAL LAW L258.202)

0

XN Duoo Procous of Law

2235  Crimioal Prasecutiogs

FIA6R 2 Diasdvariaged Persoos, Counsel spd
Trial

SA6R.207) Incompelents or peychopaihs;
determitation af zsnity .

[Swmh:thdnw]

4, CRIMINAL L.4W 9812
110 -
110XXT0  Adiprent,  Septence, and  Plas]
Coenmibmant
1101481 Joeapity Afer Canviction
110658142 Inguisibion. s o iasaodty,
CAY Ma) 198K
Paychologist's affidnvit did pot prescnt subatantial
threoheld chowing cal petitlon faf] within clac of
mentally dapinped priscers s fob dus  yrooss
reuiired that he ba afforded heariag oo whether e
v insaoe, 2 would bar his execuliom. U.5.0LA,
Const. Aments. 5, 14; TSA-C.OTP. arte. 542, 543,

*184 Davil Klingsbeeg, New York Ciy, Mancy
Mariball, New Grleans, La., for petitivasr-appollant.

Jobha Memoulides, Digt. Atdy., Gratos, Ta., Wilkag
Chuate, Je., Ay, Gmn., Baoo Rouge, La.. for
reaporsl eptc-appulloes.

Appes| from the Tnitsd Sines Districr Court For e
Basteryy Diatrict of Lowisians.

Before REAVLEY, JOHNSON, axd DAVIS,
Cirenit Tudpes.

W, EJENE DAYIS, Cirenit Tedgs:

Capyright {c} Wee Group 1988 Mo slajm to origioal U2, Covt, warks
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841 ¥.2d 183, Loweafield v. Butler, (C\A.5 (La.) 1983)

Followiog the demin] of habeas relisf by the U.8.
Supseyo Court on Jammary 13, 1988, the wate court in
which Lowenfisld was  coovicted ressnieoced
Lavesnfinkd o be cgacutsd in k= serly ovrming kours
of April 15, 19483, (FMN1) Leas than bwo Rl deys
bofors the schedulod ssauiion, Lowanfichl filed a
rocound writ application i ptabts court welking relpf oo
thomo grovods:  {L} the (sl cowr failed o give the
jury peoper guidance on the witigakng i masacos
it oould conaider or tha weight it should give to tess
faciors o delenpining whether [0 inposs the death
penady. (1)  betause pon of the iwo aiafutury
aggravating fuctory upoa which tha ey predicaled ita
senceoor way iovelidaisd by the Loulsisgs Swpreems
Court on direst wppoal and bocwase iwedmissible .
avidapos was miduced by b slade i Fupport of that
nggravating factor th seateuce poust be vacated: nod
{3) Lawenfiald's procant memisl condition practudes
the atate from sxscuting him,

The Louiwinon Supreme Court denied habean calinf
in munmary farhicn aod W approXloately *185  5:00
pum., Aoade eeven bDours hefore Hbe schecdulad
execakion, Lowenfield Gled his petition  aseking
habepa ralief oo Pweps snme claims in fedomel diskrie
coust, The ditrict cous, following s boef hearing,
denisd all ralisf wt 7:30 pom.  Paditioner then flod 2
ootice of dppesl o thic sourt, shmg with moliops Bar

Coztificada of Probable Ceiso (CPC) wxd for o stay of

execuhion,

Althugh the digetict coury denial ralief oo Claima 1
ad 1 abowe, oo te ground that pettioner abwaed the
writ, we do oot Teach this ywostion Tt imefesd bold
thar pedltinger bas not mmde & @ibstastiel showing of
tha dogisl of & {edernl right and we deny CPC and
stay of sxacuiian,

I

[1] The pelitiones wrpics Frd that the frisl coust
failed o give. the fry wdequets guidanes an sl
mitigating circomamnces § coukd congider and what
woight i sbould adtach bo thems. This cledm i without
mefit. The trisl aourt's chasge left na roam Sor doaubt
that the jury wea entitled to considey any rslevant
mitigating circunminpess o wished and  oould
detarmings the weight 0 wsign to aech such Tector,
{FNZ)

In Wilkon v, Butles, B13 F.2d 654 (Sth Cir.), mb'g
grutad, B25 F.2d 879 (5th Cir, 1587), oegl, doujind, ---
.5 —, 108 5.Cu 1059, 78 L.EL24 1021 {138,
wn conzidersd the adequacy of & subsiaotiadly idestics)
charge by mnother Lonicians coust sed fosed thad it

Page 2

passed eomatinstional ormtez, This 35 conpistem with
Zary v, Stepheny, 462 U5, 852, 103 B.Cx. 2733, T2
L.EL.2d 235 {1987) lo which tha Comnt el that the
Conmitution doss mot require n sialw {o slopt specific
starsinnds for ioetrocting tha ey in 115 comsieration
of apgravating aod mitigating choucataoces, 1. a
351, 300, 103 5.0 sk T741-dd, 2750, Thin olaim
ir therefore rajnoted. (FINT)

Loweofield oot argian that becuga one of the bwo
sanutory aggravaling factors foimd by tha jury e
latay lovalideted] op direct sppeal by e Lovismos
Supewine Count gnd becsoas ipadwiscihle evideocs
waa aldiced by tha oieie In sepport of that
aggravating Euctor the Jomth vonisoos it be vicated.

The jury found the following siamiory sgpravaiing
cirsu Rt e

"85 {n) The victim wid & witossy in 4 prosacution
againsr tha dafendant, grve maveris! sasistancs to the
Mae in amy iavestigarion or proseenton of the
defondunt, or was o ayrwitnen o g erisa aileged to
have booo commilted by the defotslant or podasawd
ather mainrinl avilents spuimet e dofundant,

(1) Tha offeodsr koowingly crastad o yiak of dosth
as great bodily baren o moe than pos porsnn,

The Louiians Sipreos Coirt fovmd that che firsl
agpravating circwndancs-that the victim wa »
wilnmis U 8 propscutiog agapme the dwfendent—could
pol stand ecanss the evidenos was immfficieat o
suppait that finding.

[2] Tha Louisians Supreme Couet found bhowever
tha the other apgravating clrcometaonce wes wall
rupported by the reconl. This defarmization ix cleacly
mipponted by the record end i prosuoed eooect,
Tusrv hus bean oo oballmoge o ite validily an applisd
in this cuse,

Under Louiisns lew, oaly one sgpmavating
olreumelenos i needsl for oy o impode s
daath penalty. La Code Crim, Proc, Ann. art. 505.3
(Weat Supp. 1588). As wo st in Jarmom v. Builer,
827 F.24 1006 (hik Cir.1987), bowever, "ftlbe G
that an invali| pltutory agpevaling chounstance haa
baen found doos oot constinsiooally impeir e dedih
sentos nder o Lowijion peocedurs whers the
jury haa aleg foupd sooiber ngeravaling ciruostsps
which is supported by the eviduoce aad is valid nnder
the bw snd of imolf wuficss o athorice thio

Copyright {¢) Weet Grovp 1998 No claim to original U5, Govt, works
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E43 F.4d 183, Loweaficld v. Hagtler, {C.A.5 (La.) 1988)

impositiom of the death peaalry,*  Td, at 1013 {citiag
Zani v. Stopbeat, 462 U5, B6Z, 103 5,01, 213, 77
L.EL2d 235 ((9E3); Celeslion v. Sutler, 821 F.2d
74, T8 (Sth Cir. 1987, stay donied, — 11.§. ver, 108
5.0 6,97 LELZ 796 (1980  Welenme v,
Blweidbum, 793 B.2d 672, 6Y8 (Sth Cir 1986), gor,
depind, — U.8, —-, 107 5.Ct, 1985, 95 L.Ed.2d 82§
(1987); Glus v. Blackhum, 791 F.2d 1168, 1173
(5th Cir.1586), gogt. degivd, ~~ U.5. -—, 107 5.CI,
1585, ¥5 L.Ed 2d 524 (15E7).

Wa addimasad ihe sscopd promg of petitiooer's
acgumont im cur praviows mling on his inital bebeas
applicatics.  Peliiomr wrgomf Hwt the aiate, by
intreadocang - e bill of  informaten  charging
Lowspfeld with haruming the virtim a2 wibooss,
reanlewed the irial fandamonilly nnfair.

(3] We sdhere to oar original determinntion dhag the
Louwinps Supreme Couet bad o solid basis for
copeluding thet the sdmivtion of ot ovideacs Wik
armbsec eror. Wo sgree Wik the Looisizoe
Suprama Court that "[{]he defopdact wae convictad of
wiping ot five mesnbers of o family, including » Fowr-
yoar old girl, in & fii of jealovsy. (Given the
" everwhelmiog worpity of tha defadant's ¢rice, it i
incomaivabls the  mdilitional  avidopos et e
thoforafapt wan charped with meking hamsaing pheot
calld could have prepudiced the defesdent ” 495
So0.2d ot 125K,

This claim hea no mesit.
II.

Borwean Lowanfiokl's wrpofl and kit Inel, e
Lonisinns siats court comveosd three sopamts sagity
omumistiom lo inquire into Lowtofivld's senity, Al
ty- firel bwo Dodringe boki on March 17, 1983, et
Fobrpary 16, 1934, the two physiclees crdersd to
examine Lowenfisld both founl him swos and
mealally capable o etand trial. Al the thind hearing
oo Muy 7, 1984, Tire. Cox, Asmesop, and Shraberg
vadlified Hut Lowsafichd was compateat 1o stand trin}
decpite & parapoid presosality dicordss. Dr. Richasux
disagroed aod testifed that dejeodsat's paranciy
mneodered bon uvnabls o Aesiat coupsel.  After ewch
temring, tha brial cotnt found the Lowenfiel] was
conpeestt (o b trisd.

Cu April Il. 1988, Lowmnfiell filod & habeas
pelifion in the date court clabming far the firct tima
thed his insmnjty prochuded his execution; his Fecdensl
habeas patition, filed btaday, traces the abata perition.
lowanfistd's claim i prodicatsd on ao affidavit

Page 3

exoculed by a clidcal peysbologisl, Dv, Mare L
Zimoroen, Do, Zicepesmoan smisd thai he met wih
Lowmafield oo Mupch 36, 1988, for wpproximately
five houes and siminiseead to bl o teat known o the
"Mingwiors  Mukiphaic Porscoality  Taveokory™
(MMPT) as well o an ¥18T intolligancs test nad &
rapding ability taet. Ha stwied forther hal "on Che
bed s of the Etorview aad the WMP], [ bovn mached a
prslominary  conchwion,  swget  do  fuether
Frchulngimlmﬁq,lhltiilhi‘lﬂyyﬁlhh&ﬂ
Mr, Lowenfoki s mffecing from parmooid
schizopbrania,”  Ho slso staiew feet a5 1 parunaid
schizophreric  Mr  Loweafisld'z  cepacily (o
wplecaluad the dowh praslly would be impaimed.
Indend, my clinical inbwview with Mre. Lowsofiald
indivalad that ho b correarly viable o nodersand the
death panairy.*  Finadly, Dr, Zinmerean qoochuded
that:

Elt is ossnotial WBer fusther svaluniion be dooe to
ascastain Mr. Lowenfisld's meatal stabs, This
evaiption wouhd probebly take of ot ten hours of
payetiological testing and oiinical interviows, epecad
over gevernl visite, Mr. Loweofiakd's modicalf
pychistic hivory st be obisiowl, Al
“ohjectivs" topis, el sa the Clinicel Aoalysin
Quastivooaire aod dm Millon Muki-Axial| Jovenlocy
should be atmickevered, Such et would permit
aomparison. of Mr, Lowenfleld's (epomess Pa
standard questions with thess given by pemoms
ilagnossd with ichisophrecis, in order {0 delermine
wills preater cortainty fhe crigin of My, Lewenfizld's
menln] iloecs. A fuli evihontion will alio vequirs
the ugm of " projactive® losts, sich a9 the Rohorehack
and Themmtic Apperosption Tests, in which Mr.
Lowenfield woulil be preteated with amhbigooos
visinl images and mbad what e sana in tham in
-orfder o learn more shout b montal procssses and
-emiMicas.

The Supreme Court in Ford v. Weinwright, 477
U.5. 399, 106 5.C¢, 299, 91 L.Ed2d 335 (1985)
beld thal the eighth wmeodment bas envention of
inpane priconers, Juaticn Marshall, in bis plueality
opinion, gived Wl aomoe insight jobo the typs of menes)
tisorder & prisoner et guffer to be afferded this
proteclios. Justiow Manshall mappeats thar thin emlisi®
depeads on whether tha priconer "comprahond[s] the
natuze of tha ponally” wnd whother the prisorer's
mopfal dlnsy "prevontd him from compreboandmg the
reacony for the pepally or ite imphicmtion.* T at
399, 106 §.C. 2555, 91 L.E4.2d 335,

The plurelity opicion was made & majority by the
copmarring wpiniom of fostice Fowell. Tn ibat aplados,

Copyright {£) Weet CGroup 199 No claim to odginel U5, Govt. worky
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843 7.24 183, Lovwoficld v. Butler, (C.A.5 (La.) 1586)

Tuatics Powall artivulstss with mors perticularity the
class of miscper soflled to this eiphth smendment
pootaciion:

If the defondant peesived the coonsciion belwown
his crirne aod his proislocent, B retributive goal of
e crimial law iv salisfied, sed oaly if the
defendant i aware that his death 3 approachisg can
e propere himsslf for bis pasding. Accordingly, 1
would hold that the sighth emeodment forbid te
snendtio coly of those who awo maware of tha
Puoiahment thay sre sbout to waifer and why chey
wre bo suffer .

Td. ot 422, 105 3.0t . 260808, %1 L.EJ.2d ot 354
(Fawell, K., copoarring is T judpesnt],

[4] Dr, Zimmarguao's affidavil doses ook prodect the
sulbstennial thrrabobl chowleg ibat Lowendield fally
withim 1he sbove-dofined clas of mooully doranged
privovesrs 50 Thal dus procoss Tadupes that ke be
afforded u boaring. Justice Powall noted that:

Me oaler o have boep copvieled aol seplbepcnd,
poiitiomer st bave been fudged competend o faxd
trial, or ba competeocy must h.nwhnmmfﬁnmlx
cloar wa pot o taige & serious question for the trial
court. The Stata therefors may propatly presums
Mpwummw-wﬂthmminm
bo cams] out, and ooy mqeim s mpbgiaotie!
Hyeahokl shgwigg oF ineanity merely 1o trigger the
heasing process.

M. at 425.26, 106 8., o 2610, 91 LELM u

156-57 (Powell, J., sowwoming in tha jwlgmont}
(omphasia ndidecl).

Dr. Zigmwsman's prellminary. copchasion  that
LowmaRold is wifering from paranokd schisaphrents
fally wosfully shont of & fisding thet Loweafield is o
droranged rhat he s umawrrw that bo i abmnt to be put
t1 dusth wi w replt of bis ensdier copvlction and
sentence for mueder, ecwusw e politioner bes pot
made s nbslatic]l Lreshold dwowing bet be cup
produce svidence thet his mectal infrmiker aee g0
cvere 1o medt the ahove standard we concluds
2138 that no lesring 'wwe cequirad.  Thus, the Btate
of Toubchra did oot depive Loweaflekl of dus
preceic whan & refused o cooveone a ity
cadispindicn, yoder La.Coda of Criw, Broc. Axm, aris,
642, 643, (Wuat 1981). Similarly, ths faderal hubess
oaurt waa nat compaliad by dus process tupsams to
grant @ beanng. The district court corractly rejeced
habeii rolisf op thic cleim,

Puge 4

[n copodusion, Lowreafisk] bas failed 0 malke »
sohetaniial showing of the denin] of m federa] right;
vansequently we ooy & caclificats oF prohuble case
ac Alcs ceay & tlay of sascybion.  Ees Bavafoot v.
Eatelle, 453 1.8, B8O, 9283, 103 5.C1, 3331, 1389, 77
L.Ed.2d 1090 (1983).

The mandaty shall iaqus focthwith.
JOHNSON, Cooukt Fullge, dissonting:

In his chisf cleim finr babeas corpas rellel i this
ogta] cass, Laclio Loweofield sworts that be js
precently incompetsst o bw execoted uoder the
dictates of Ford v. Wakwright, 477 U.8. 399, 1é
5.CL. 2595, 81 L.Ed 24 335 (1986).

Lowsnficki's fadersl habeas compus pefition wee
filed with e disteiol court | the warly svering. The
disirict oourt decied the pelitiom by 7:1% pm.; i
wan tecaivad by this woine st 300 p.m-  Thes diabric
ceurt, meredibly, appoars b0 buve weled wpm s
extended privele comvarestion with  Lowonfisld's
oxpart witpees Mare L. Zimowomen, Ph.D)., hafore
tho tivne Lowsaficld fled his habaas petition m federal
cowt, The court™s opinkon rocitsd "My exiandax]
cooverstion with D, Zimmeowen has coovinosd me
thet potitionse Ts the capariy 1o undsmbm the
realities. of the pending wxecution. *

In his spplication to this Court for & certifcate of
pvbable csuse, Loweafiald repreasnls that

the Dimtrict Court, floutng the most slsmaotasy
concepts of dus process, rested it Factual finding
that Mr. Lowsplickd is nt jpcompetept to b
srwoited yndar Fand «. ‘Waiswright, 477 V.5, 399 |
106 §.Cr, 2595, 9] LEd.2d 39] (I19B5), wpon ao
"sxtanded” private cotiversalion X indtietel with Mr,
Lowanfiald's oxpert witnaaw, shbough the axped's
swotn affidavit sccompanind the hebeas corpEw
potiticn, Craossquonitly, the Distact Cotrt's mling is
basad in padt wpom & bearing M which M
Loweanfiakl's rvighi t0 rediret or cross-eXamine
wilmcases, b0 be represanted by counsel, or 1o be
provided & vecord of procoedings, wore el
offoctivaly sullified. Marsover, M e time e
secrat comversalion wes hakl, the Dirgct Courl
tocked wny jurisdiction over the ouse becatim po
Poixion badl been filed tharw,

As Lowwafick! points out, ths district eourt gathersd
this "evidrocs® bafors swoquiring jurisdictivn over the
vire and withowt givieg Lowsafisld motics or
opporfunity 1o reepood. Moreover, i is clsar froen
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843 F.2d 183, Lowanfiald v. Butler, (C.A.5 (La.) | DE8}

the district ocouorts opidon dhat the  conat's
converantitny with Dz, Zimmeronn wap grucie] o the
coust's redchtion of ths s, Withaut the icnpropor
Zimmenman copvarstion, the satire mcormd on the
inemnpmtogos o be exscured issus conrsts of the
Zicomormen wffudavit.  Had the dietrict ooord
oonailecml only that affidnyit, it could bave fougd that
Lowenfickd was Deompstant, for Dr. Zimmarmen
there  umed that Loveofisld in 1 parkusid

schizopbronie and doss pof uodersiand fhe dsath
poundly thar in to be impowed om bin. Tho Stata
prassity i countar ovideace, By basing i opimion
o avilonom oulsite tha racosd, the district court Failad
in makw nny finding pg the recosd. 1 oannot say, 1e 8
matter of law, mul the Zimeerman affidayit (FN®)
wig inmufficisnt to support = Finding that Lowngfak]
o gt bt the threahold toeimegwats for = hearicg,
Acoorlingly, T woukl prant & sy wnd rémand for it
districd oot lo make & finding, baied on mecond
ovidance, on whother Lowsnfield showld heve o
bearing an incesmpetanon th be sxecated.

AFFENDIX
AFFIDAVIT OF MARC L. ZIMMERMAN, Fh.I.
.5"1‘»"5'1‘25‘r OF LOUISIANA
PARISH OF EAST BATON ROUGE

MARC L. ZIMMERMAN, Ph.D., being first duly
sworn, eays s Ballows:

*18% 1. My name in Mare L. Zinmeras, FoD. 1
ant curraotly o clinical peyvbolepis in privabs practice
in Buten Rouge, Loujsimm. T bave bosn in poivits
practice simcs 1SED,

Z. I racsived ory trainiog o clinical peyclulogy
Eamt Toxmw Steze Unjversity, fram which T received
my PhD. in peyclelogy in 1977, 1 hive beuo
licopAed #n poactice in Twxas sinca 1978, xnd in
Louisiane wings 197%. 1 have besn cenifad by Lhe
Coweeil for e Matons] Eogister of Health Service
Providers in Paychalogy, and [ am e Diplomst of the
Aanedican Acadvaiy of Bohavioral Madicios, | um &
membay of the Amasicen Peyehologissl Associatian
and the Amparican Socisty of Clindesl Hypnosis,

3. I hava hooa a practicing paychalogist sioen 157E,
and bwve praciiced in Louvieisns sicca [980. Foom
1977 to 197K, T wix Divractor of the Anguline Connty
(Toxas) Manial Hulih Cliniz, In 1975, I joins! th
Eston Rougs DMonts] Feawh Ceater as  Chief
Paychologist, in which position T vemsined umtil

Fage §
datoring privain prastios in 1980,

4. T perronally intsrviemead $aslis O, Lowsnfield on
Murch 26, 1948 R appoodimitsly five bobvs, and
actmdnicieved b hins & suodardized paychalogical taat
inown a5 the “Mioneacta Multiphasic Paaonality
Inveotory {'MMPI')," a5 well a0 an inlelligeoce et
andl o readieg abJity tmt,

5. Oo rthe bweis of the interview aad (he MMFI, 1
bave pouchad o prelimicary cowchision, subject he
Wpyuhuh;wdmm.h;tuhﬁywﬂ:ﬁh
that My. Lowsofiald i quffarimg froe
whizoghrank,

6. A shudy has found thet ES% of pwrsans wha
otein e sime profie sa My, Lowsaflsld oo ths
MMPL are dmpnosod s padsncid schozophwenion,
Mu:’n PA, & ZSesmen, W. The Achurial

ipli i n.]ﬁmu
Wiilizn epd Wilking, 1953,

7. The clinical profike wvoalsd by e MMPI
fndicates that My, Lowenfield i likely to be affticted
wilth dehuions that be & being smustly pocsscitad.
He ia likely m react b eovicommestal stimmuli,
inohiding sccisl coptucts with othor people, with
sy have Jiffisilty in contantrating his toughty, and
will typically rospand sven to miocr frustcabant with
oxccosive emoron.  Hoe may sl suffer from
hallucing Hon,

2. A2 a parannid cohlrophrenis. Mr, Lowsnfield's
whiliry tn Jintingwish right from wrong with vespact to
the candict in gueation would nve b inpauresd.,

2. Hiv parannid schizophyenis may hive cascel My.
Lowenfield 10 icrationally roslat siiempie o evaluste
hit mendnl sishse erouph the we of objsctive

piychological teats.

1. Ar & papngoid schivephragic, Mr. Lowsnfield's
ability to koowiogly, volasarly wod intellipsatly
weive bis sight to pressot evideocs of Lis inskaily at
the puilt and somsgoing siages of his mial, ar in
subamcuuent prococdings for collamral reliaf, would
hava Been irapaired,

Ll. As & parenckd schizopbropic, Mz, Loweafald ‘s
ability to understand tha procasdings against bdms or ta
asciet o his defenys wonld have baco impaired,

12, Mr. Lowenfisld's parasid schizophrenia woskl
constiete & pertisent mitipating circumstanco omler
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Ls.Code Crian,Proc. a. 905.5, guch that a lay jury
wouk] bo sidbited by the tedtimony of & peychelopical
witnioss in deviding whathar or nat to imposs the death

13. As a parsmoid schizophremic, Mz Lowoofiald's
capacity G tclerpland tHa dasth ponalty woild ha
impaired. ITndend, sy olinical muerview with Mr.
Lowonfiald indicated fhat bw w currenily uneble
wnlerptand the death peoairy.

t4. For thexs remnay, it & casonbiel thee forther
evaluntion be dooe lo ascertain Me. Lowanfisld's
mauial sintas, This evaluation would probably tekp et
leant tap hours of paychological teshing end clinica?
intarviews, spwead over  several | vipila. Mz,
Lowepfiekl's medical/paychintric hlstory owm  be
obiained. Alsa, "objecrive® s, much as the Clinical
Analysic Questivnonice and the Million Mulh-Axial
Inveptosy FLO. should be sdpuiviators], Such tnedy
varuhl purmit ecmparivon of Mr.  Lowenfisld's
responaes to standard quedtion: wilh thoss pivew by
perenpa dinguosed wilh achizoploenin, 10 ol In
delarmiios wikh grester cerzinty tho origln of Mr,
Lowechiall's meotal illness. A full swahistien wil
alio requise tho e of "projective” teatd, cuch o the
Rohruchach amd Themidic Appercaptivg Teals, in
which Mr. Lowsafisld would be presented with
ambignous viead images and ko] what be gees in
themy in order m bain move sboot his  memtal
proceacss ard smnotines.

15, Becaso cecinin types of brain Issions or maoms
car produce symptacos similar 1o thate prahus] by
purwncnl schupephrocia, et of paycho-ocpanicity
shoakl zmlsn b administered, such a3 the Hendar
Cectuk and the Booton Vieas] Rotenmion Tasts,
possibly supplecectad by s Poaitive Emdsgion
Tomography Scan.

FURTHER AFFIAMNT SAYETH NQT.

Mwre L. Zinmenoan, Ph.D.

FNL. The tactul sod Logal backpround of ihis case ia
fully described in the opmiot of ha Loilsiine
Suprome Court oo dirsct appeal, %5 So.2d 1245
{La.1985), eoyt. dogipd, 476 LIS, 1131, 1056 5.0t

- 2259, 30 L EA.2d 704 {1985), our opinicn in which
we miled oo Lawegflald's initinl habear applicstion,
317 F.2d 285 {5th Cic.), pert, grapierl, — 1.8, -,
107 S.CL 3227, 97 L.EJM T34 (1987), sod the
1.5, Supreme Court's déclsion reviowing our donial
af habeas rolisf, — U.E, —, J08 S.CL 546, OB
L.Ed. 2 568 [19A8).

Page b

FNZ. The coiut chirgl B iy in pact as follows:

Even if you find the exigtepce of the aggravating
circumitipes you st Alio coosides iy anitigating
circumatapces relative Lo counts ons, Bres, and four
of the imdichnent befors you declds thel a yepisoco
of death ghoulkl be fmpased. The law specifically
pravifes certaim milipelng circomstences,  They

{A) The sffender bar o ppnificast peioy hislory of
arimigal activity;

{8y The offeswe wir commited whils the offeoder
wii UWnder ha influepos of extreme mentsl of
amodiondl dighirbanee;

() The offorus wia commintsd whils Fe offander
wii umder the infheence or eoder the domipation of
AnGihaT feTRON;

{D}Thnﬁamwmhﬂmdnrnirum
which the offender ronsomahbly beliovad to provide n
ol pandifization or sxtepuntion for his conduct;

(£} At the bme of the offscis the cupecity of the
uffendor bo spprwcists e criomadity of bie conduret
o7 to conform hie conduct s the mquErsaucts of law
was impaired 28 & el of » meclal divsas or
defect or mioEcation;

(F1 Tha youth of the offrler &t the Hme of the
offeass;

() Thw affomder v & principel wWhoae puiicipaico
wis relalively minor;

However, in additien to those wpeciflcdlly provided
mitigating circumatances you may slko consider sny

- other relevant matigading cimumstance. Yoo may

conaider ngy other relsvagl circuomtances which you
impoesdl.  The fact et ym s given a §t of
apprwvalmy anl miigeting cirounwieamess should not
catus you o infor thel the Conrt balieves thar any
atber ciroumstances do of do oot exist, The law
wiepairen Bhat the jury be givoo sech o list in every
cabe. Wheher aqy aggoovaling or  mdtigatiog
circumshywts wxist i a fact for you o detwrmins
based upon the wwidence pragenisd .

FN3}. Fruoklin v. Lyomuph, F.Ad 91 (5th
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Cir. |987), patt. granted, == U.5. ==, 10B 5.CL
221, 55 L.Ed.2d 180 (i®87), in which ths Swprwma
Court recartly prastod write of Ccortioran, ia only
concerped with the procedurs followed undey the
Tozas dnath pagalty schafw, We bave pn roasen b
belipyn that 8 deomion im this case will heve any
sitect on the Lovisinge provoadure,

FN" Seo abached appendix sciiog forth  the
Limwermon affidavik in its ontirety.
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