IN THE UNITED STATES DISTRICT COUR'
FOR MIDDLE DISTRICT QF TENNESSEE

NASHVYILLE DIVISION
ROBERT GLEN COE, )
)
Petitioner, ) :
) Case No. 3:92-0180
v, 3 {Senior Judge Nixon)
} .
RICKY BELL, Warden, )
)
Respondent. }

SUPPLEMENTAL BRIEF
Pursuant to this Court’s order (Doc. No. 447) requiting the parties to brief four

additional issucs, the respondens submits the following supplemental brief,

Rule 15, Fed.R_Civ.P,, governs amended and supplemental pleadings, Rule 15{a)
providas:

A pany may arnend the party’s pleading once as a matter of
course at any timne before a responsive pleading is served or,
If the pleading is one to which no responsive pleading is
pennitied and the action has not been placed upon the trial
calendar, the party may so amend it at any time within 20
days after ft is served. Qtherwise a party may amend the
party's pleading only by lesve of court or by written consent
of the adverse party; and leave shall be freely given when
justice 8o requires. A party shall plead in response to an
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amended pleading within the time remaining lor response ta

the original pleading or within 10 days after service of the

amended pleading, whichever period may be the longer,

nntess the coun acherwise orders,
Although this rmile vests the district court with discretion 10 grant leave to amend when
"jusiice so requires,” the exercise of this discretion is not unlimited. Sez generally Wright,
Miller & Kane, Federal Practice and Procedure: Civil 24 & 1489, pp. 892-700 (1990),
And a district count’s jurisdiction in this regard is severely linited once an zppeal is
taken,

It is well-sctided that "[o]nee an appeal has been taken from the judgment, the
distriet court no longer has jurisdiction over the case and cannot reopen the judgment
to allow an amendment w be made.” I, p. 697. After the appeal is concluded;, there
appear tq be only three exceptions to this rule: where the count of appeals determines
that the distriet connt impliedly tried the case on a theory not set forth in the pleadings,
it may permit 2 conforming amendment, id,, p. 698: where the court of appeals decides
that the districl coart abused its discredion in refusing (o allow an amendment (or did
nol give a patty a sufficlent opportunity to cure defects tn a pleading), it may rernand
the case with directions to allow an amendment, O'Quiny v. Mapuel, 773 F.2d 605, 610
n. 8 (5th Cir. 1985); or where the court of appeals has remaruled the case for further

proceedings not inconsistent with its opinjon, amendment may be permitied if such

action is not inconsistent with flie appellate court’s judgment, Jones v. St Prud Fire &

Moarine Ins, Co., JOB .24 123, 125 {3th Cir. 1939),
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If the appeilate count’s judgment neither specifically peormiitd sohendment on
remand nor impliedly permivs amendment by its remand for furiber proceedings not
inconsistent with the opinion, the distrlet court is without jurisdiction 1o allow
amendment. [n United States Fidehiy & Gurargnty Cp. v, Perkins, 388 P24 771 {10th Cis.
1968), USSP & G had previously appealed g district court’s order dismissing its
complaint. The court of appesls had affirmed the dismissal on February 10, 1987, and
its mandate ismued therepfier. On February 27, USF. & G. moved the district court for
teave to amend under Bule 15, Fed B.CI P, The dstrict court denjed leave to amend.
The vourt of appeals affirmed, noting that to allow such amendments after appeal
would serve to encourage frivoloue appeale and leave the
appellate judgment ta serve as lictle more than an edocational
sounding board. Here, appellant maved to amend its
pleading on February 27 at which time jurisdiction in the
cage rested solaly in this court, 'When this court’s mandate
isued without specific leave to amend, the fudgment of
dismissal became final. Rule 15 motions were not
entertainable, and the trial court property recognized the
imperative of the andate.

388 F.2d ar 772-773 (citadons oenjtred).

Sitndlurly, i Murgwm v, Dakl, 535 F.Supp. 48 (W.D. Olda, 1881), following the
court of appeals’ affirmance of the district court’s final judgment dismissing the
plaintiff's complaint, the defendants mowved the districe court for an award of attomneys’

fees and expenscs incurred on appeal. The distrct court denicd rhe motion, stating:

This Judgment [of the court of appeals} does not provide for
appellate attorney Fees and expenses nor does ft ditect this

k}
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Court to sscertain and award the seme. An award of
attorneys’ fees and expenses by this Coure as requested by
the Motion under considerationwould be an amendment to
ot alteration of the Judpment of the Court of Appeals and not
the Judgment of this Courl, Only the Court nf Appeals may
amend or alter its Judgment, Thiy Coure does not. enjoy this
privilege.
535 F.Supp. at 49,

In DuBuit v. Hanwell Enterprites, fnc., 540 F.2d 690 (4th Cir. 1975), the district
conn awarded atvarneys’ fess after affirmance by the court of appeals, where the
judgrnent ol the court of appeslswas silent on the iseue. In reversing the distrtct court,
the coutt, of appeals laft no doubt abeut the district court’s lack of jurisdiction:

Further judsdictlon of the diswict court, if any, was
dependent upun the terms of the appellate mandate, and.
when we affirmed the fnal judgment this put an end 1o the
litigatien and the distic court had no autherity to reapen
the case for the consideration of ailomey fees or any other
PUrpase,

540 F.2d at 693, cliing Durantv. Essax Company, 101 115, 555 (1879)("After the appeal
had been taken, the power of the court below over ts own decree was gene. All it could
dao after that was to abey [the Supreme Court's] mandate when it wag sent down.®)
Irt this case, the November 16, 1998, judgmen: of the court of appeals reads:
... iris ORDERED thet the judgment of the district court as
to the grant of habeay corpus relief is REVERSED, IT IS
FUR)HER ORDERED thae the judgment insofar a5 it

denied rclief is AFFIRMED. Therefore, the award. to
peticionar Robert Glen Cor of habeas carpus relief is
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REVERSED."

This judgment daes not specifically permit any amendments to the petition; not does
it rernand the case for any firther proceedings. I the Sixth Clrcult’s intent were nat
clenr from the judgment itsalf, the court of appeals’ opinion affirming this Court’s denial
of Coe’s leave to amend the petition to Include, inter alio, a claim that exceution by
clectrocution 1e unconstirutional, Cma p Bedl, 161 F.3d 320, 341342 (6h Cir. 1998),
mrikes the coutt of appeals’ iatent abundsntly cdear, Ses, 2., In the Master of Beverly Hilly
Bancorp, 752 F.2d 1354, 1357 (%th Cir. igﬂéjimm party had specifically requested
court of appeals to direcr lower court to allow amendmen: of pleadings, and court of
appeals derded the petition, court of appeals’ Intent was clear).? |

The court of appeals’ judgment in this case put an end 1o the kigation. There is
nothing lefe for this Court to do but execute the mandate of the court of appeals.

Therefore, follawing this Court's fnal judgment and the exhaustion of the federal

eppellate review process, this Conn does not now have jursdiction o grant petitioner

'Fellinwing the denial of & patition for rehearing and suggeation far » sehearing en bane, the
mandare in this case iayued on October 12, 1999,

Cac's rellance on Tha Dutamouth Bevtew 7, Dartmonth College, 865 F.2d 19 f1a Cir. i989), and
Jrvis v Repan, 829 P.2d 149 (Pt Cir, 1987], for the propositlan chat this Court may now grant hlm,
leave 1o amend, 1 misplaced. The Dertmth Beview merchy recopmized a cowrs af appenls’ anthorty to
allaw an arnendument of the complaint foliowing appeal. B33 F.3d at 22-33, [The oonrt of appeals
refuscd.) fmls imerely disenseed a dsteict count’s anthotity to prant Jeave o anend afier judgment but
Bafore mppreul. 883 F.2d at 154155, Melther supports the propasition that s digeriee conert EDpauned Any

~ auchorty G allow an anendmenc afier mymal sbrent sxpress or lmplied permission from the oot of
Appmais.
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leave io amend his original haheas petition to include his electrocution and Ford claims

or any other claim.

This Cour also lacks jurisdiction to reconsider Coe's clabm that electrocution
constitutes criuel and unusual punishmene because his request for such reconsideration
is 2 second or successive habeas petition. 28 U.8.C. § 2244(b}{1). provides that “[a]
claim presenied in a seeond or suctessive habeas corpus application under section 2254

~ that was presented in a prior application shall be dismissed.” Pursuant to 28 U.S5.C. §
2244(b)(3), this Court is without jurisdiction to entertain Coe’s request unnil and unless
the Court of Appeals for the Sixth Circuit grants him permission to present this dalm
ta the district court a second time, Jn re Sapp, 118 F.8d 460, 464 (6th Cir. 1997), cert
dented, 521 U8, 1130 {1997, | |

Coe previgusly presented his constitutionality ef electrocution claim when he
mnve.d this Court for iemre to amend his petition to include such a claim. The Court
denied his motion, deeming the clalm frivolous. Accordingly, the clear provisions of 28
U.5.C. 8§ 2244(b)(1) would require its dismissal. Felker v. Turpin, 101 F.3d 9I5. 97 {11th
Cir. 1996), cert, demied, 519 U.S, 989 (1996). Ses also Wainwright v, Norris, 121 B.9d 339,
340 (8th Cir. 1997)({claim need only have been presented to Cnun; nm adjudicated, to
be barred as second or successive application). Even if it could be sajd that Cos did not

&
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"present” the claim easlier, he hag already litigated a §2254 petition to Anality. By
presenting a “new” claim now, he is making a second or successive application under
§2254. But such an applicationis plainty barred under 52254{13}[2} unless he can satisfy
the requircments of §2254(b}(2)(A) or (B). He cannot do so. His electrocution claim
is not a new nuale of constivutlonal law under ‘{A); nor can it be sald that the factual
precicate for the claim could not have been discovered through due diligence and that
the facts surrounding that claim establish his innocence of the murder, under (B).
Coe, however, secks 1o avoid the pmﬂptiuns. of the AEDPA by couching his
renewed claimn as a reques: for reconsiderationof the Court’s earlier decision., Regardless
af the method by which he seeks to taise the issue, though, Coe again lodks to present
a challenge to the legality of his serttence -- the same challenge that was pr:;riuuslg,r
prescnted and rejected by this Court. Such a challenge is properdy construed as a
petition for habeas corpus, subject te the rules regulating second or successive habeas
petitions. fr re Sapy, nipra, at 462, 464. In Sapp, the Court of ﬂppénls for the Sixth
Circuit cansidered a convicted murderer’s filing of 42 U.S.C. § 1983 action, in which he
similarly dadmed that his impending axecution by elecrocution constituted crusl and
unusual punishment. A federal habeas petition previously filed by the prisonerhad been
denled, and the denlal affirmed on appeal® Applying the rules under 28 1.5.C. §

2244(b)(3) regulating second or successive habeas petitions, the Cmart of Appeals held

ji"slthmgh not madetial to the coun’s decision, the prior habeas petition did not include the
crmatitudionallty of electrocyiion claim. See Mauech v, Serormep, 99 F.3d 1302, 1334 {4l Cir. 1998),
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that the district courl “[had] .nu jurisdiction to consider the case.” Jd., at 464. In so
holding, and following the “clear holding” of the United States Supreme Court in Gontez
v, Districe Court, 503 U.S. 633 (1952), the court stated: *[A] challenge o 4 method of
execuﬁnn.whawver denominated (Rule 60(b), ... § 1983, or atherwise) is to be treated
as a habeas perldon.” J4. at 464. Sec afse Williams v. Hopkins, 130 F.3d 333, 336 (8th
Cir. 1997), cert. deptled, 522 10.5. 1010 (1997}, Hill v. Hopper, 112 F.3d 1088, 1089 (11th
Cir, 1997), cert. dented, 520105, 1203 (1997) and Feller v. Turpin, supra, 101 B34, at Y6
(81983 claim that electrocution constitutes crued and unusual punishment is “functional
equivalent” of a second hzbeay perition subject to the rules restricting successive
petitions). |

In addition, agre:emr:ﬁt exisrs among the appeliate couris that post-Judgment
motions for relief in the district court are second or successive applications for the
purposes af the AEDPA.  Bwris » Parke, 130 F3d 782, 783 {7th Cu. 1997).
“Dtherwise, the stature would be ineffectyal” Id  Hers, 23 in Eurﬁs. “[i]nstead of
meeting the requirements of § 2244(hb), [Coe] would restyle his request as a motion for
reconsideration in the initial collateral attack and proceed as if the AEDPA did not
exist.” Id. This he is not entitled to do. See Lopez ». Dﬂugfm 141 F.3d 974, 975 (10th
Cir. 1998}, cert. denied, 119 3.Ct. 336 (1998) and FPelker v. Turpin, 101 F 34 657, 661

{11th Cir. 1996){mwotions for relief from judpment canngt be used to circumvent

restraints on successive habeas petitions); MeQueen v Sooggy, 99 F.34 1302, 1335 (6th
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Cir. 1996){Rule 60{b)motion w amend habeas pctition is practical equivalent of
successive habeas petitiom). See alse United States v. Rich, 141 F.3d 550, 553 (5th Cir.
1998), cevt. demied, 119 S.0¢. 11536 {199%)(motion for reconsideration of denial of first
§2255 motlon treated as suceessiva §2355 motion sublect. to starutory restrictions). The
twn cases relied upon by Coe for the pmpositir;ﬁ that a court may grant leave to amend,
post-judgment, Daremouth Review v. Dartmowth College, 889 F.2d 13, 23 (1t C:ir. 198907,
Jarvis v, Regan, 833 F 24 149, 155 {Sth Ciy, 1987}, are inapposite, a§ they do not involve
habeas corpus petitions and, thus, do not implicate 28 U.S.C. § 2244(h).

Coc's request for reconsideration of his attack on the constilutionality of
electrocution Ls the funcional equivalent of a second or successive habeas petition,
Folluwing denial of his previous motion for leave 1o amend, and appeal and a.l"ﬁ;,:mance
of that decision, he now lovks to abtain the “sccond bite of the apple” that enactment

of the AEDPA was designed to prohibit. Pursuantto 28 UL.S.C. § 2244(b)(3), this Court

has no jurisdiction to consider his request,

3. Loe's Forg

Should the petitioner seek to raise a Ford claim now that his habeas petition has
been litigated te its conclusion, It is bamred as a successive petition under the plain

language of the stawtes, 28 U.S.C. §2244(b)(2) now provides:

. A claim presented in a second or successive habess COTPUS
application under section 2254 that was not presented in a prioz
application shall be dismissed unless -

2
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(A) the applicant shows that the claim relies an a
new rule of constitutional Jaw, made retroactive to cases on
collateral review by the Supreme Couirt, that was previously
unavailable; ar .

(B)(i) the factual predicate for the claim could not
have beer discovered previcusly through the exercise of due
diligence; and

(ii) the facts underlying the claim, if proven and
viewed in light of the evidence ag a whole, would be sulficient
to establish by clear and convinding evidence that, but for
constitutional error, no reasonable factfinder would have
found the applicant guilty of the underlying offense.

A Ford claim advanced by Coe would meet none of the execpeions set out in the stauie,
Pirst, Ford was decided in 1986. Accordingly, it is aot "a new rule of constitutional law,
made tetzoactive to cases on collateral review by the Supreme Court, that was previously
unavailable.” Such a claim would not meet the first exception.

| The second cx&eptiun also cannot pmﬁde petitioner with relief. As petitioner has
repeatedly pointed out, there has been evidence of his alleged mental impajrments for
years preceding the commission of the murder which Jed to this death sentence. In his
habeas petition as amended in 1994 and 1996, he challenged trial counse]’s failure to
adequately present an insanity defense.  This Court determined that his claim was
without merit haséd upon a veview of the trial recerd and the psychological testimony
and reports offered during the evidentiary hearing. Accordingly, it carlmc-t be said that
the factual predicate for a Ford daim Is newly arisen, since the factual predicate--Coe's

alleged mental {liness--has been of record for many years,
The final factor is also inapplicable. Even ¥ petitioner has a valid Ford claim, it

18
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ohvicusly does not establish his innacence of the murder of Cary Medlin.

The only United States Supreme Court case to address the applicability of 28
U.5.C.62244(h) to Ford claims is Stewart v. Martinaz-Villaraal, 523 U.S. 637, 118 S.CL.
1618 (1998).* In Martines- Villareal, the petitionerhad filed three habeas petitions which
were dismissed for failure to exhaust State re&mdies. He then filed a fourth petition
which included a Fard claim. The districs coun dismissed the Ford claim as premature
but granted the writ an other grounds.. The Ninth Circuit reversed the grant of the writ,
but explained that “{o]ur instruction to enter judgment denying the petition iz net
intended to affect any later litigation of [the competency to be executed] queston.”
Martinz-Villazeal v. Lewls, 80 F.3d 1301, 1309 0.1 {9th Cir. 1996). When Martinez-
Villaxeal atienpted to raise his Ford claim in a subszquent proceeding, the disrtriﬁ court
denied relief under 28 U.E.C, 52244,

Yhe Ninth Cirmut reversed the holding of the disrrict court, ﬁndiﬁg that.the
“gatekeeping” procedures did not apply to the Ford claim in that instance. Their
halding, hawever, was hased upnﬁ the fact that Martinez-Villarealhad presented his Ford
claisn, albeit prematurely, in his initial petition. The court extended ks holding in Ia re

Turner, 101 F.3d 1323 (9th Cir. 1996){petitions refiled after dismisssl for lack of

*The Supreme Court recently grantad veview in Stack 5. MeDarie!, _US . 1195.CL 1025
(1999, on whethar in the cate where a first petition is dismissed for failure to exhaust state remedies,
remedies are then exhausied, and a second petition containing additional clsims is filed, those
addidonal claims constitute: a seound or successive petition. OFf course, Slack is readily distinguishable

from Coe's sitwation since Cor's et petition was not dismiseed on procedurel grounds but rather was
declded on the merity,

11
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exhausiion are not barred by §2244) to encompass Ford claims stating,
Under our holding, a competency claim must be rajsed in a
first habeas petition, whercupon it also sust be dismissed as
premature due 1o the automaric stay that issues when a frst
petition 1s filed. Once the state issues a second warrant of
exscition and the state court constders the now-tipe competency
claim, a federal court may hear that claim -- and only that
claim — becanse it was oviglnally dismissed ns premature and
therefore falls outside of the nibric of “second or snccessive”
petitions.

Martinez-Viliarcal v. Stawart, 118 F.3d 628, 634 (%th Cir. 1997)(emphasis added).

On appeal, the United States Supreme Court Jikewlise relied upon the fact that
Martinez-Villareal had raised his Ford claim as a part of his previous habeas petition.
The Supreme Court analogized Martines-Villareal's claim to the situation where a
habeas petitlon is dismissed for failure 1o exhaust, then filed again when exhaustion is
satigfied. As the Court noted, "None of our cases expounding this docirine has ever
suggested that a prisoner. . .[by returning to federal court in this instance] was by such
action filing a successive perition.” Stewsrt v. Martinez- Villareal, 118 S.Ct. at 1622.
Recognizing that a Ford daim is dismissed as “premature” rather than For lack of
exhaustion, the Court stated thet “in both situations, the habeas petitioner does not
receive an adjudication af his claim.” Jd.

The discussion and halding in Maytinez- Vitigreal, in both the Ninth Clreuit and
the Supreme Court opinions, indicate that it was limited to the situation where & Ford

claim was presented in the initia) petition, dismissed as premature, then subsequently

12
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presented when ripe. In fact, the Supreme Court specifically noted thet it was not
deriding the scenarlo presented in this case, where petitioner failed to assert.a Fard claim
in hiz original habess petition and secks to yaise it for the fiest time in a successive
proceeding. Stovart v. Martinez-Villareal, 118 5.C1. at 1622 n *.

Three Circuit Courts have addressed the present situation where g Ford claim ig
raised fur the first time after an initial habeas peiition has heen filed angd disposed ef on
the merits: In re: Meding, 109 F.3d 1556 (1 1th Cir. 1997), cert. dewiad, sub rom Meding
v. Singletary, 520 U.S, 1151 {1997); In re: Davis, 121 F.3d 952 {5th Clr. 1997); and
Nguyen v, Gib.s;un, 162 F.3d 600G (10th Cir. 1998). In all three cases, the courts found
that the petitioners’ Ford claims were barred by 28 U.S.C. §2244(b). Although Medina
and Davls were decided prior to the Supreme Court's dc-cisinn in Martinez- Villareal,
Ngupen was a subseqizent decision.

In Meding, the Eleventh Cireuit, applying the clear language of the statute, f@d
that the Ford daim did not fall within the exceptions of §224f-}(bj. Mﬂfm, 109 F3d s
1564-65. “I'ie coure further considered the question of whether such a bar would
impermissibly deay a petitioner faderal review of a Ford cfaim?, and held that it would
not, given the wrir ol certiorari and the possibility of seeking habeas relief tl:m::tj@ an

original writ with the Supremc Court 25 discussed in question four, infra. Mading, 109

*The court began its anilysis with the ehservarion that, “[c is ot amy mote apparens, 1o us that

Ford guaranices a federal court determination of the 1ssus iv addresses than that any ather decision
toes.” Muding, 107 F.3d ar 1364,

13
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F.3d at 1564;

The Fifth Circuit likewise applied the plain meaning of §2244(b} t;:) deny relief
in Daris. The court diseussed the Ninth Circuit's Marinez-Villareal opinion and found
that it provided no relief faf the petitioner in Davis because he had rof indudad a Ferd
claim in his original habeas ﬁetitinn. Althuughbﬂswiﬂ conceded that he eould not satisfy |
§2244(b)(2)(B}, he arpued that his case did fall under §2244(h){A), arguing that Ford
should be considered “a ‘new rule. of constitutjonal Iaw’ because it is applicable for the

first time’ only when both the execution date is imminent and the petitioner is
incompetent. [Davis stated] also that Ford was ‘previously unavailable’ to him because
a Ford clalm is premature until both an exscution d#f: is set and the applicant is
incempetent.” Dawis, 121 F.2d at 955. The Pifth C]:mifj_re]mted that poﬁition,.stating
that a 1986 declsion is not a new mile of constitutional Iiaw, and that whila the fictual
basis of the claim may not have been previously available, the legni basis had been
available since 1986, J4,

In Ngwpen, the Tenth Circuit likewise distinguished the holding of Martinez-
Villareal besed on Mguyen's failure ta raise & Ford claim in hiz first habeas petition. The
court specifically pointed to the footnote in the opinion where the: Supreme Court
declined to address the scenario whete no Ford claim was raieed in the Initia) petition.
Ngupen, 162 F.3d at 601. As did the Eleventh Circutt, the Tenth Circuit noted that

federal review, il 1equired, was available through certiorart or an original petition in the

14
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Supreme Court. Npuyer, 162 F.3d at 602.

Thus, the only circuit courts of appeals to address theapplicability of §2244(b)(2)
to the preserv scenario have ruled adversely o petivioner.” As petitioner did not include
a Foard claim in his ﬁrst habeas petition, and since 1t has been disposed of on the merits,
heis ﬁwbmed by the prohibition of 28 U.S.E'J. §2244(b)(2) from bringing a Ferd claim

in this Court,

4. 2BULS.C, §2254. not §3241. gaverns Ford clalms: but hecause of the failurg
WMMMW
In his dissenting opinion in Stawart v, Martinee-Villareal, 523'U.5. 637, 118
8.Ct, 1618, 1625, n. 3 {1998), Justice Thomas pointed ot the difficulty.of considering
Ford claims in the habeas context since a Ford claim does not chajlenge either the
prisoner’s uriderlying conviction or the legality of the sentence. But, the majority in

Martingz- Villareal tplicicly recognized a Ford clalm as 2 §2254 claim, and federal courts

have consistently examined Ford claims solely in the §2254 context. 8e, e.g., Strwart,

“But see Poland v. Seewast, 41 R.Supp,2d 1037 (1. Arizona 1999)(holding that the reasontng of
Marttner-Villarea! would requixe an excepeion tn §2244(b3(2) under the present cireumstance),
Respondent nates, hawever, that in Patand, the digtrict engrt pointed to the fact that, according to the
doctor whose affidavit supported the Ford clalm, the facrual basis for the claim had not anisen at the
time of the first habeas petition, In this instance, 25 noted supre, petidoner's mental health has heen
an 1ssue since bafore this munder was commitied, In face, in his Motion w Reconsider Decemnber 14,
1999 Order requiring supplernental Response and/or Supplemente]l Response to Moton 1o Set
Baccurion Date filed in the Tenneasse Supreme Court, pedrloner relies wpon findings from 1381
through 1996 in support of his Ferd cdlaim, [See capy attached] Although he attadies a 1999 Letter
from Dr, Jahn Griffin which states that pedtioner “puffers fiom a severe mental iliness,” that letter is

baged upon Dr., Griffin's review of vecords in 1994 and 1996, end a one and one guarter hour
examination of petitiomer conducted in 1934.
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suprd; In ve Davls, 123 P.34 952 (5th Cir. 1997); Ngwyen v. Gibson, 162 F.3d 600 {10th
Cit. 1998). |

Whaiever independent Jurisdiction 28 U.5.C. §224 1- may confer upon federal
courts in other contexts, the United States Supreme Court made it dear in Felker v
Turgin, 518 VLS. 631, 662 (1996), that the aiutho:i‘ty “to grant habeas relief to state
prisoners is Umited by §2254, which specifies the conditions under which such relief mﬁ.}r
be granted to ‘a person in custody pursuant to the judgment of a state coutt." Nothing
in the language of Felker or the construction of Title 28 of the United States Code
suggests that this limitation of §2241 by §2254 in habeas cases filed by state prisoners
is confined to the Unired States Supreme Court and not applicable ip the lower federsl
murﬁa. In fact, Ford {tself involved a §2254 claim. See Ford v. Wainwright, 477 US 399
{1988); Jx re Davis, 123 F.3d 952, 955 (5th Cir. 1997).

Although dealing with a separate claim, the declsion in Greenawait v. Stawart, iD.‘i
F3d 1287 (Sth Cir. 1997}, cert. demied 519 U8, 1103 {1997),is instructive. Greenawalt
had completed his state and faderal court review. He then filed a habeas petltion
pumuane to 28 U.5.C. §2241, challenging the sonstitutionality of lemal-.iniectinn asa
method of execution. The United States Court of Appeals for the Ninth Circuit affirmed
the disuicr cour's dismissal of the petition, finding that petitioner was cleatly
attempting 1o avold the successive petition limitatdons on §2254_ claims by filing i'\iu

under §2241. I4  Since Felker, supra, had instructed thar the authotity of federal courts
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to grant habeas relief to state prisoners under §2241 was limited by §2254, the
petitioner's atternpt 1o dodge the requirements of §2244({h) had to fail. His notice of
appeal from the district count's didmissal was treated as an application for an order
authorizing consideration of a succeasive petition pursuant to §2244(b)(3)(A}, which
was deiied berause he could not meet thle criteria of §2244{(bj(2), The same
considerations apply to apeitioner’s exhausied Ford claim,

Since petitioner's Ford claim is governed by §2254, the claim is subject 1o the
statute's exhaustion requirement, just as any cother habeas caim. 28 US.C
§2254(b)(1)(A). Accordingly, petitionar’s Ford claim cannot yet be considered by any
federal court because he has not followed Tennessee’s procedures for litigating Fard
claims.

Once petitioner has exhausted his state Ford remedies, he may attempt to present
his Ford claim pursuant to 28 U.S.C. §2254. But, as explained in the response to ;this
Court’s third question, petitioner's Ford claim will be harred by the prﬁhibitlnns against

second or successive petitions, just as Greenawalt’s lethal injection claim was barmred.

Greenawals, supra, 105 E.3d ax 1287.1288; 28 U S.C. §2254 {b)2Y.

Therefore, Coe's sole avenue for seeking relicf in the federal courts on a properly
exhausted Ford claim would be through an original habeas action in the United States
Supreme Court pursuant to §2254. The United States Courts of Appeals for the Fifth,

Tenth, and Eleventh Circuits have reached this conclusion. I re Davis, 121 F.3d 952,
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956 (5th Cir, 1997} In re Meding, 109 F.3d 15536, 1364-1565 (11th Cir. 19%97), cart.

dented, 520 US. 1151 (1997); Nguyen v. Gibson, 162 F.3d 600, 602 (10th Cir. 1998).

Respectfudly submitted,

MICHARL B, MOORE
Solicitor General
B.PE. No &440
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