The Governor’s Council for Judicial Appointments

State of Tennessee

Application for Nomination to Judicial Office

Name: John C. Rambo

Office Address: 108 W. Jackson Blvd.
(including county)  Jonesborough, TN 37659 (Washington County)

Office Phone:  423-788-1436 Facsimile:  423-788-1546
Email

Home Address:
(including county)

Home Phone: _

Jonesborough, TN 37659 (Washington County)

Cellular Phone: ‘

INTRODUCTION

The State of Tennessee Executive Order No. 87 (September 17, 2021) hereby charges the
Governor’s Council for Judicial Appointments with assisting the Governor and the people of Tennessee in
finding and appointing the best and most qualified candidates for judicial offices in this State. Please
consider the Council’s responsibility in answering the questions in this application. For example, when a
question asks you to “describe” certain things, please provide a description that contains relevant
information about the subject of the question, and, especially, that contains detailed information that
demonstrates that you are qualified for the judicial office you seek. In order to properly evaluate your
application, the Council needs information about the range of your experience, the depth and breadth of
your legal knowledge, and your personal traits such as integrity, fairness, and work habits.

The Council requests that applicants use the Microsoft Word form and respond directly on the form
using the boxes provided below each question. (The boxes will expand as you type in the document.) Please
read the separate instruction sheet prior to completing this document. Please submit your original hard copy
(unbound) completed application (with ink signature) and any attachments to the Administrative Office of
the Courts as detailed in the application instructions. Additionally you must submit a digital copy with your
electronic or scanned signature. The digital copy may be submitted on a storage device such as a flash drive
that is included with your original application, or the digital copy may be submitted via email to
iohn.jefferson@tncourts.gov .

THIS APPLICATION IS OPEN TO PUBLIC INSPECTION AFTER YOU SUBMIT IT.
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PROFESSIONAL BACKGROUND AND WORK EXPERIENCE

1. State your present employment,

I have served as Chancellor of the First Judicial District since Angust 2013,
m

2. State the year you were licensed to practice law in Tennessee and give your Tennessee
Board of Professional Responsibility number.

I was licensed to practice law in 1994 and assigned the number 016864 by the Board of
Professional Responslblhty

3. List all states in which you have been licensed to practice law and include your bar number
or identifying number for each state of admission. Indicate the date of licensure and
whether the license is currently active. If not active, explain.

State of Tennessee, BPR #016864, issued and continuously active since 1994,

United States District Court, Eastern District of Tennessee, continuously active since 1995.

4, Have you ever been denied admission to, suspended or placed on inactive status by the Bar
of any state? Tf so, explain. (This applies even if the denial was temporary).

No. - :
%

5. List your professional or business employment/experience since the completion of your
legal education. Also include here a description of any occupation, business, or profession
other than the practice of law in which you have ever been engaged (excluding military
service, which is covered by a separate question).

August 2013-present — Chancellor of the First Judicial District (Carter, Johnson, Unicoi and
Washington Counties); :

November 2012-August 2013 — County Attorney a_nd in-house counsel, Department of Legal
Services, Washington County, Tennessee; ‘

2008-October 2012 — solo practitioner in Jonesborough, Tennessee:”
2005-2008 — paﬂner, Rambo, Wheeler & Seeley in Jonesborough, Temiessee;
2003-2013 — municipal judge, Town of Jonesborough, Tennessee;

2001-2003 — assistant municipal judge, Town of Jonesborough, Tennessee;

2001-2005 — partner, Herrin, Booze, Rambo, Wheeler & Jenkins in Jonesborough, Tennessee;
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1996-2001 — partner, Hetrin, Booze & Rambo in Johnson City, Tennessee;
1994-1995 — associate, Herrin & Herrin in Johnson City, Tennessee; and
Summer 1992 and 1993 — law clerk, United States Attorney’s Office for the Eastern District of

Tennessee — Greeneville office. -
m

6. If you have not been employed continuously since completion of your legal education,
describe what you did during periods of unemployment in excess of six months.

Not Applicable.

7. Describe the nature of your present law practice, listing the major areas of law in which
you practice and the percentage each constitutes of your total practice.

Not applicable.

8. Describe generally your experience (over your entire time as a licensed attorney) in trial
courts, appellate courts, administrative bodies, legislative or regulatory bodies, other
forums, and/or transactional matters. In making your description, includé information
about the types of matters in which you have represented clients (¢.g., information about
whether you have handled criminal matters, civil matters, transactional matters, regulatory
matters, etc.) and your own personal involvement and activities in the matters where you
have been involved. In responding to this question, please be guided by the fact that in
order to properly evaluate your application, the Council needs information about your
range of experience, your own personal work and work habits, and your work background,
as your legal experience is a very important component of the evaluation required of the
Council. Please provide detailed information that will allow the Council to evaluate your
qualification for the judicial office for which you have applied. The failure to provide
detailed information, especially in this question, will hamper the evaluation of your
application. :

I practiced law for 19 years in Northeast Tennessee prior to assuming the Chancery Court bench
in 2013. I started in the father and son law firm of Herrin & Hesrin in Johnson City. Mr. Kent
Herrin died the weekend I was sworn in before the Tennessee Supreme Court as a new attorney. |
I worked for his son Erick Herrin my first year, and Mr. Herrin merged his practice with Mr.
Earl Booze and formed the law firm of Herrin, Booze & Rambo, during my second year of law
practice, -

My first client [ acquired was the Town of Jonesborough. Town leaders were looking for a
young and eager attorney, and the Board of Mayor and Aldermen appointed me to serve as the
town attorney during the same month I obtained my law license. Five years later, the County
Executive for Washington County asked that 1 consider the position of county attorney. I took
the job and became county atiorney in 1999,
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During the first 10 years of my law practice, I was one of the attorneys at the firm assigned to
handle Tennessee Municipal League Risk Management Pool cases in Northeast Tennessee. |
defended workers’ compensation claims, personal injury claims, and civil rights claims for
municipalities. From Rogersville to Mountain City, I also {ried, ADA claims, defective street
claims, sewer back-up claims, claims of excessive police force, slip and fall injuries, claims
against building code departments, automobile crashes, and almost every other imaginable claim
that could be brought against a municipality.

In addition to defense work, I maintained a general practice during my 19 vears of private
practice. My law practice featured all types of clients and claims, from civil matters to criminal
cases. I appeared in the Circuit, Chancery and General Sessions Court on civil matters, and even
had the occasional criminal case in the Sessions or Criminal Courts, Before I became county
attorney, 1 was assigned the occasional indigent defense case in Criminal Coust, and I
represented various persons on criminal cases in the General Sessions and Criminal Courts at
no charge. However, my practice was overwhelming in civil law.

[ have appeared before the Court of Appeals and the Workers” Compensation Panel for the
Supreme Court a dozen times, [ was fortunate to have several business clients. I collected debts
for local businesses, filed scores of detainer warrants for two real estate holding companies,
represented a local funeral home, a new-car dealership, a farmers’ cooperative, and several small
businesses and non-profits with incorporation, by-laws preparation, and the occasional business
or employment contract. Variety described the cases I handled for individuals in our rural
community. I have handled name changes, paternity cases, child support claims, divorces,
probate of estates, the preparation of wills and trusts, orders of protection, conservatorships and
juvenile court matters. I have prepared deeds and represented property owners in contract
negotiations and development deals with major retailers and banking institutions.

In addition to my private practice, Washington County kept me busy. When I was county
attorney, 1 worked with 25 county commissioners and nine county officials,” numerous
department heads, commiftees and agencies. Washington County was self-insured for all
liability claims, except automobile coverage and workers’ compensation. The county attorney
position required me to defend civil rights claims in both state and federal courts, lawsuits
against the county claiming the use of excessive force in the county jail and by patrol deputies,
claims for personal injuries resulting from automobile crashes due to allegedly defective county
roads, actions in condemmnation and inverse condemnation claims, and lawsuits related to school
board contracts. I handled scores of land-use cases in chancery and circuit courts.

In my previous law-practice, | represented employers and employees during administrative
hearings for unemployment benefits, writs of certiorari related to the actions of county boards,
such as the local board of zoning appeals and beer board. T have appeared before state agencies
opposing the state’s attempt to decertify the Washington County jail. I represented a water utility
district for twelve years and appeared before water state quality review boards and utility
management review boards, I have represented the county school system in district-teacher
union arbitration hearings. I was the attorney for the Washington County Industrial
Development Board, which handled the issuance of bonds and payment in lieu of tax agreements
related to the recruitment of industry and businesses. I have also represented Washington County
in claims before the State Board of Equalization. I successfully defended a class-action lawsuit

against the county concerning the revocation of probation for failure to pay fines. 1 tried and
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-the Federal District Court at Greeneville.

handled the appeal in a Washington county case concerning whether judicial immunity of the
General Sessions Court judges extends to a county under the Governmental Tort Liability Act.
I have appeared in the Davidson County Chancery Court on administrative law claims. T have
responded to and defended claims concerning employment practices brought by the Tennessee
Human Rights Commission and EEOC complaints. [ have represented the county school system
regarding investigations and administrative complaints from the Federal Department of
Education. Ihave also defended Section 1983 civil rlghts claims agamst Washlngton County in

As a county. attorney, I have written several private acts adopted by the General Assembly that
apply to Washington County. These included the private act providing for the consolidation of
Chancery and Circuit Court venue from Johnson City to Jonesborough to enable the construction
of a new justice center in Jonesborough and the closure of the old court building in Johnson
City. The last private act that I wrote created the first environmental court in Northeast
Tennessee in Washington County. ;

As chancellor since 2013, [ have presided over 23,000 cases in chancery and probate, The best
aspect of the job is presiding over hundreds of adoptions. According to the tecords of the
Administrative Office of the Courts, it appears that I handled more adoptions than any judge in
the state of Tennessee during the 2014-2022 eight-year term of judges.

When the Covid-19 emergency limited court activity in March 2020, I am proud that we never
closed the clerks’ offices, and my assistant and I worked every day in person (unless we had
Covid). We learned to innovate to make court happen and used Zoom conferencing to conduct
hearings and trials. Because we remained open and active, chancery court filings for the year
mncreased from 2,368 to 2,571 (1,500 is the average annual civil caseload expected of a civil trial
judge). We managed to disposition 2,494 cases during the peak year of Covid-19 shutdowns.
We entered and left the period of Covid-19 court restrictions without a backlog.

9. Also separately describe any matters of special note in trial courts, appellate courts, and

administrative bodies.

| interpretation of a statute that granted the State of Tennessee a priority to establish a blind vendor
T operated commissary at a county-owned facility, The disputed issue concerned whether the

1o the Chancery Court of Davidson County, which affirmed the Secretary of State. On appeal

administration of the Town of luf ity and the Board of Mayor and ldne thereafter

The following are examples of work from my law practice:

Graybeal v. Tennessee Depariment of Human Services. This was a matter concerning the

state’s priority for vending services at local government facilities extended to a county jail. The
cause was initially administratively adjudicated by the Secretary of State in favor of the
Department of Human Services. Washington County appealed the Secretary of State’s decision

to the Court of Appeals at Nashville, the blind vending statue was finally held to grant the right
to the State of Tennessee to operate an inmate commissary in a county jail.

Gentry v. Town of Bluff City, ef al. ].C. Gentry was an alderman and vice-mayor of the Town
of Bluff City. The mayor resigned, and the town’s charter provided for the vice-mayor to assume
the office of mayor. However, Mr. Geniry resigned as the prospective mayor. The
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excluded him from the Board on the basis that Mr. Gentry forfeited his position as alderman
when he became mayor and that his resignation as mayor excluded him entirely from
membership on the Bluff City Board of Mayor and Alderman, On behalf of Mr. Gentry, I filed
a Complaint for Declaratory Judgment and petition for Writ of Mandamus and Complaint for
Temporary and Permanent Injunction, This case was tried in the Chancery Court of Sullivan
County. Many of the relevant facts were undisputed, and the case focused on the interpretation
and analysis of the general law regarding public officials and the private act creating the Town
of Bluff City — specifically related to the effective date of a resignation, whether a-resignation
was perfected, and whether Alderman Gentry automatically became mayor when a vacargy in
the position of mayor occurred. Further issues included whether the old mayor who tendered his
resignation remained mayor, whether an oath of office was required to install a new mayor, and
whether the vice-mayor had the authority to call a special meeting for the purpose of electing a
new mayor. Chancellor Moody ruled in favor of Alderman Gentry in all regards and restored
him to his office.

Vic Davis Construction, Inc. (Clmmamj and Washington County, Tenn. (Respondent). ThlS
matter was a complex construction claim that was arbitrated before the American Arbitration
Association, Construction Industry Arbitration Tribunal. Washington County was the
responsible party for hiring the Claimant to prepare two site pads for industrial building
construction. Claimant asserted that it was entitled to $312,725 in payment for additional work
performed because of poor soils and alleged faulty soil sampling, among other claims. Claimant
further sought $167,870 in delay damages, After extensive preparation, the parties presented
their claims and defenses during a four-day arbitration. This matter was my first formal AAA
arbitration, and the preparation of the defense included extensive use of several geotechnical
and civil engineers (on both sides). I was the attormey for Washington County, and the county
was awarded judgment dismissing all claims.

MceMahan v. Greene. Plaintiff brought suif against his neighbor to clear title to a boundary line
dispute. Plaintiff prevailed in the trial court in Carter County, and his neighbor appealed. His
irial attorney referred the representation of plaintiff to me for the appeal in the Court of Appeals.
Each party obtained their land through a complicated chain of title. The property was originally
acquired in 1921 and divided into two tracts in 1955. The legal arguments involved the legal
preference in Tennessee for natural objects or landmarks over artificial objects in ascertaining a
property boundary. In this case, the competing claims related to a property description relying
on the landmarks of an old white oak tree, the depths of the hollow and the fork of the creek
versus courses and distances description by metes and bounds. The calls for neighboring deeds
wetre also reconciled with the competing deed claims. The Court of Appeals affirmed the Circuit
Court ruling in favor of my client.

These are some examples of my work as a private attorney. The written attachments noted in
response to Question 34 are opinions written by me that reflect a sample of my work as
Chancellor. All of my writing samples were judgments that were later appealed to the Court of
Appeals or Supreme Court. .

10.  Ifyouhave served as a mediator, an arbitrator or a judicial officer, describe your experience
(including dates and details of the position, the courts or agencies invelved, whether elected
or appointed, and a deseription of your duties). Include here detailed description(s) of any
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noteworthy cases over which you presided or which you heard as a judge, mediator or
arbitrator. Please state, as to each case: (1) the date or period of the proceedings; (2) the
name of the court or agency; (3) a summary of the substance of each case, and (4) a
statement of the significance of the case. '

receive electronic copies when orders are entered, when requested. We are conservative with

In response to this question, I attached writing samples that reflect some of the noteworthy cases
that T have handled as Chancellor. The remainder of this response describes my experiences as
Chancellor since 2013. In addition to deciding cases, the Supreme Court has the responsibility
to administer the court system efficiently and effectively. They also promulgate rules that
regulate the practice law. My record shows that T have necessary administrative skills in addition
to my legal qualifications.

When I was appointed by Governor Bill Haslam 1o serve as the Chancellor of the First Judicial
District, there were 2,815 chancery and probate cases pending in my court. In 2013,
approximately 1,850 cases were annually filed. In several counties, delinquent tax sales were
several years behind (nine years in Carter County). | took the initiative to increase efficiency
and user service. With the help of the clerk and masters, their staff, and the bar, we have reduced
the number of cases pending as of November 30, 2022, to 1,475, Delinquent tax suits are now
dispositioned every year before the next tax year suit is filed. We also implemented internet
bidding at delinquent tax sales, which increased the sales price to the benefit of local government
and property owners. While we were reducing the number of cases pending, the filings in our
court increased to approximately 2,500 per year, All of this means the average age of chancery
and probate cases are well under one year with over 90% of the cases finished within one year
of filing, ‘

Within the chancery and probate courts, we have implemented the Trial Court Performance
Measures of the National Center for State Courts. Each month we track the clearance rates
(mumber of outgoing cases as a percentage of incoming cases), the time to disposition (the
percentage of cases disposed or resolved within established time frames), and the age of active
pending caseload (the age of the active cases pending, measured as the number of months from
filing until measurement). We also strive to have trial date certainty, which is the court’s ability
to hold trials on the date they are scheduled. As a result, the Chancery Court for the First Judicial
District has the least percentage of cases of any chancery court in the state with cases that are
over three years old. Over a period of three years, we will receive filings of approximately 7,500
cases, bul at any given time we have only approximately one to two dozen cases that are older
than three years, Each file is reviewed at least every three months to ensure the case is on track
for timely disposition. -

As the chancellor responsible for chancery and probate court, 1 worked with the clerk and
masters to establish customer service and efficiency goals. Where possible, deputy workstations
are kept at the service windows to provide prompt and friendly service to citizens. We
surrendered typewriters to county surplus equipment. I required that all legal mail must be
worked each day and all orders entered before the workday ends. Our employees are cross
trained to do most tasks in the office, so absences and vacations do not impede the completion
of work. T have appointed attorneys to serve as clerk and master in the two largest counties in
the First Judicial District. Each clerk and master is required to learn all aspects of the clerk’s
office, so the clerk can effectively manage deputies. We work closely with attorneys so they
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expenditures. Although the average chancery annual filings in the district increased by
approximately 33%, we voluntarily eliminated two deputy clerk positions since my
appointment. We now do more and produce better service with less people.

I am the local state judge on the court security committees for Carter, Johnson and Washington
Counties. 1 this role I led the effort to obtain grant funding and local government approval to
implement single-source courthouse entrance with security screening to Carter and Johnson
Counties. We also brought video arraignment capabilities to the Johnson County Courthouse.

As chancellor, I have presided over thousands of cases since 2013, Many persons appearing in
chancery court are pro-se:- [ know each case is significant to the person appearingin court, and
I treat each citizen with respect, dignity, and patience. The most important person in the
courtroom is the party appeating for his or her case-it should never be the judge. I operated under
the philosophy that a judge works for the persons utilizing the court system. The conduct and
fairness of the individual judge builds public confidence in the judiciary. For thesereasons, it is
my expectation that my leadership and administrative experience would benefit the Supreme
Court.

11.  Describe generally any experience you have serving in a fiduciary capacity, such as
guardian ad litem, conservator, or trustee other than as a lawyer representing clients.

Before I became county attorney, the local probate and juvenile courts would appoint me to
serve as a guardian ad litem in conservatorships and juvenile court proceedings.

IN———

12. Describe any other legal experience, not stated above, that you would like to bring to the
attention of the Council.

1 was privileged to serve on the Tennessee Judicial Performance Evaluation Commission. As
part of our duties, the commission performed mid-term evaluations to provide input to the
appellate judiciary before the election-year evaluation. The Commission also issued a 2020
election evaluation report for all Court of Appeals, Court of Criminal Appeals, and Supreme
Court judges and justices appearing on the 2010 ballot, The Commission met in Knoxville,
Nashville, and Memphis on many occasions to evaluate almost all of the judges and justices on

the appellate bench. C

13.  List all prior occasions on which you have submitted an application for judgeship to the
Governor’s Council for Judicial Appointments or any predecessor or similar commission™
or body. Include the specific position applied for, the dafe of the meeting at which the
body considered your application, and whether or not the body submitted your name to the
Governor as a nominee.

On May 28, 2013, I applied with the Tennessee Judicial Nominating Commission for my current
osition of Chancellor for the First Judicial District. I do not recall the specific day in June 201 3
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when the Commission met, but my name along with two others was submitted to Governor
Haslam, with my appointment occurring in August 2013,

DUCA

14, List each college, law school, and other graduate school that you have attended, including
dates of atiendance, degree awarded, major, any form of recognition or other-aspects of
your ecducation you believe are relevant, and your reason for leaving each school if no
degree was awarded.

Wake Forest University School of Law; Winston-Salem, North Carolina; Juris Doctor, 1994, 1
served as an elected representative on the Student Bar Association for each of three years. My
proudest achievement was serving as Student Solicitor during the 1993-94 academic year. Each
year, the rising third-year law school class selects one classmate to serve as the Student Solicitor
of the Wake Forest Law School Honor Council during that student’s third year, The Student
Solicitor investigates and prosecutes honor code violations, During my final year, I received the
North Carolina Academy of Trial Lawyers 1994 Trial Advocacy Award.

East Tennessee State Universify; Johnson City, Tennessee; Bachelor of Science, 1991, double
major in economics and political science, magna cum laude;, member of Omega Delta Kappa,
National Leadership Honor Society, and the Honor Society of Phi Kappa Phi. I served as a
Student Government Association Senator in 1989-90; President Pro-Tempore, Spring 1990; and
Justice of the Student Court, 1990-91. 1 graduated in three years.

PERSONAL INFORMATION
15,  State your age and date of birth.

I am 52 years old. [ was born in Johnson City, Tennessee, on- 970. ‘ :

16.  How long have you lived continuously in the State of Tennessee?

[ am a life-long Tennessee resident, except for the period time that I attended law school at Wake
Forest Law School i in Wmston—Salem, North Carolina.

17. How long have you lived continuously in the county where you are now living?

I have lived in Washington County my entire life, except for the period to time that I attended

law school in Winston-Salem, North Carolina.

18.  State the county in which you are registered to vote.
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I have been continuously registered and have voted in every primary and general election in
Washington County, Tennessee, since I became eligible to vote in 1988,

19.

Describe your military service, if applicable, including branch. of service, dates of active
duty, rank at separation, and decorations, honors, or achievements. Please also state
whether you received an honorable discharge and, if not, describe why not. -

None.

20.

Have you ever pled guilty or been. convicted or placed on diversion for violation of any
law, regulation or ordinance other than minor traffic offenses? If so, state the approximate
date, charge and disposition of the case.

To your knowledge, are you now under federal, state or local investigation for possible
violation of a criminal statute or disciplinary rule? If so, give details.

Please identify the number of formal complaints you have responded to that were filed
against you with any supervisory authority, inciuding but not limited to a court, a board of
professional responsibility, or a board of judicial conduct, alleging any breach of ethics or
unprofessional conduct by you. Please provide any relevant details on any such complaint
if the complaint was not dismissed by the court or board receiving the complaint.

23.

When I was county attorney, the Washington County Clerk and Master filed a complaint against
me with the Board of Professional Responsibility, My best recollection is this occurred around
2008 and was dismissed without a finding of an ethical breach.

I have received the following complaints to the Board of Judicial Conduet: File Nos. B15-6091,
B17-6950, B18-7632, B19-7788, B19-7781, B21-8414. I was required to file a response to two.
All were dismissed.

Has a tax lien or other collection procedure been instituted against you by federal, state, or
local authorities or creditors within the last five (5) years? If so, give details.

Application for Judicial Office | Page 10 of 18 | Revised 11/28/2022




24,

Have you ever filed bankruptey (including personally or as part of any partnership, LLC,
corporation, or other business organization)?

Have you ever been a party in any legal proceedings (including divorces, domestic
proceedings, and other types of proceedings)? If so, give details including the date, court
and docket number and disposition. Provide a brief description of the case. This question
does not seek, and you may exclude from your response, any matter where you were
involved only as a nominal party, such as if you were the trustee under a deed of trust in a
foreclosure proceeding.

26.

List all organizations other than professional associations to which you have belonged
within the last five (5} years, including civic, charitable, religious, educational, social and
fraternal organizations. Give the titles and dates of any offices that you have held in such
organizations.

27.

Eden United Methodist Church, Jonesborough, Tennessee, lifetime member: chairman of the
Church Council since 2009 and previously from 2002 to 2007; Lay Leader 1997-2001; Lay
Delegate, 1991-1992; Building Committee Chairman, 2000-2005.

Tennessee Court Reporting Board, 2016 to present. I was appointed as the judicial representative
to this board by Governor Haslam and reappointed by Governor Lee.

Washington County Archives and Records Commission — member, 2014-present.

Have you ever belonged to any organization, association, club or society that limits its
membership to those of any particular race, religion, or gender? Do not include in your
answer those organizations specificaily formed for a religious purpose, such as churches
Or Synagogues.

a. If so, list such organizations and describe the basis of the membership
limitation.

b. Ifitis not your intention to resign from such organization(s) and withdraw from
any participation in their activities should you be nominated and selécted for
the position for which you are applying, state your reasons.
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ACHIEVEMENTS

28.  Listall bar associations and professional societies of which you have been a member within
the last ten years, including dates. Give the titles and dates of any offices that you have
held in such groups. List memberships and responsibilities on any committee of
professional associations that you consider signiﬁcant.

Washington County Bar Association, member since 1994; treasurer, 1996-1997; president,
1999. '

Tennessee Judicial Conference Executive Committee, board member 2014-135, secretary 2022-
23.

Tennessec Judicial Conference, Weighted Caseload Committee, member since 2018.
Tennessee Judicial Conference, special stlidy committee on judicial resources, member 2022.

Tennessee Trial Judge Association, board member, 2020-22. Chaitman of special committee on

Judicial Assistant Compensation and Resources, 2020-21.

29.  List honors, prizes, awards or other forms of recognition which you have received since
your graduation from law school that are directly related to professional accomplishments.

The Business Journal of Tri-Cities Tennessee/Virginia “Forty Under 407 in 1999,
Johnson City Chamber of Commerce, Leadership 2015, Class of 2006-2007.
President of the Washington County Bar Association.

Appointment to the Tennessee Judicial Evaluation Commission.

30.  Listthe citations of any legal articles or books you have published.
None.

31. ~ List law school courses, CLE seminars, or other law related courses for which credit is
given that you have taught within the last five (5) years.

Probate, Domestic Practice classes, First Judicial District Court Clinic Annual Law Seminar
(CLE) — November 2022 and most years prior.

Judicial Writing Class — Tennessee Judicial Conference Jud101a1 Academy for new judges,
September 2022. T co-taught this class with Judge Neal McBrayer of the Court of Appeals.
Probate Practice (CLE) — Kingsport Bar Association (weekend retreat 2018).

32.  List any public office you have held or for which you have been candidate or applicant.

Application for Judicial Office Page 12 of 18 ‘ Revised 11/28/2022 _J




Include the date, the position, and whether the position was elective or appointive.

Chancellor, First Judicial District, appointed by Governor Bill Haslam in August 2013, elected
in 2014, and reelected in 2022,

County Attorney, as a result of the adoption of a 2012 private act creating the office of county
attorney, I was elected by the Washington County Board of County Commissioners to serve as
the first in-house legal counsel for Washington County.

County Attorney, appointed by the county executive and conﬁrmed by the Board of County
Commissioners of Washington County in 1999 (part-time position).

Washington County Election Commission — appointed as Republican member by the Tennessee
Election Commission in 1999.

33. ° Have you ever been a registered lobbyist? If yés, please describe your service fully.
} No.

34.  Aftach to this application at least two examples of legal articles, books, briefs, or other
legal writings that reflect your personal work. Indicate the degree to which each example
reflects your own personal effort.

See attachments. These are written judgments containing findings of fact and law that are
exclusively my work, except a summer clerk helped on research and drafiing in the Sullivan
County v. City of Bristol case. As to this case, [ would estimate 2/3 is my work, and 1/3 is his.

ESSAYS/PERSONAL STATEMENTS

35. What are your reasons for seeking this position? (150 words or iess)

I enjoy my work as chancellor, which includes presiding over cases and working with the clerk
and masters to efficiently administer the court system. | am interested in working with the entire
judiciary and the Administraiive Office of the Courts to implement rules and programs to see
that justice is accessible and efficient. I would bring experience as a former chancellor, county
attorney, and municipal judge to the Supreme Court. [ am keenly interested in innovations that
will empower trial judges with the resources and support to perform their work, which would
benefit the citizens of the State of Tennessee. While mediation and arbitration are important
courts must innovate for efficient and effective deposition of cases so that courts remain the
primary form of dispute resolution. - :

36.  State any achievements or activities in which you have been involved that demonstrate
your commitment to equal justice under the law; include here a discussion of your pro bono
service throughout your time as a licensed attorney. (13560 words or less)
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For several years, | was listed with Legal Aid of East Tennessee as a volunteer or reduced fee
attorney for will and powers of attorney preparation. I have served as guardian ad litem on
several occasions, almost always without payment, [ proudly served as guardian ad litem for
two World War I veterans at Mountain Home VA Medical Center. As an attorney, T handled pro
bono cases or reduced fee cases for individuals of various races and individual who spoke
limited or no English. 1 enjoyed representing several churches in Washington County by
preparing contracts and handling employment matters and litigation at no charge, T also
represented several volunteer fire departments and non-profit or civic organizations on various
matters at no charge. Prior to serving as chancellor, I served a term on the Washington County
Foster Care Review Board. I also served on the Tennessee Commission on Children and Youth,
as a member from 2000-2003 and vice-chair from 2002-2003.

37.  Describe the judgeship you seek (i.e. geographic area, types of cases, number of judges,
ete. and explain how your selection would impact the court. {756 words or less)

Justice of the Tennessee Supreme Court. My record shows my desire to contribute to the
administration of justice. As a rural judge, I held court weekly in at least three of my four
counties, and T worked with clerk staff and attorneys to ensure that justice was promptly
delivered. As chair of the Tennessee Trial Judges Association special committee on judicial
resources, 1 actively worked to secure the opportunity for trial judges to hire a foll-time law
clerk instead of a judicial secretary. While some urban judicial districts had these resources,
there was no provision for law clerks in rural judicial districts. With the Supreme Court
implementing this change, I am confident this resource will help all trial judges to more
effectively administer their duties. I devote my energy to improving the administration of judge,
and I will take this same approach to the Supreme Court bench.

38.  Describe your participation in community services or organizations, and what community
invelvement you intend to have if you are appointed judge? (250 words or less)

T have served as a judge in mock trial competitions, I helped organize the 2022 SCALES project
for high school students to see the Supreme Court at ETSU. I also organized the first National
Adoption Day:celebration in Northeast Tennessee and hold the celebration annually for adoptive
children and families. Besides remaining active in church, in my personal life I reduced the
number of organizations 1 joined after 1 became chancellor in 2013. Chancellor in the First
Judicial District requires working on opinions in the evenings and on Saturdays. [ am the only
person who can perform the public responsibilities of the position, because I have the honor to
hold the judgeship. Therefore, T decided my best means of community service was to devote my
time and effort to the duties of my office. Further, this reduced potential conflicts that would
require recusal. If appointed to the Supreme Court, then I will fully participate in the community
service aspect of the position. Besides determining important legai questions and upholding
justice, T hope to contribute to making the court system efficient and cost-effective for its users.
This is where the Supreme Court can have the most impact for all Tennesseans.

e
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39.  Describe life experiences, personal involvements, or talents that you have that you feel will
be of assistance to the Council in evaluating and understanding your candidacy for this
judicial position. (250 words or less)

Growing up on a fourth-generation farm defined who I am. I was the youngest of three children,
' and at five years old my parents introduced me to farm work with the chore of gathering eggs.
My parents and grandparents together maintained 26,000 chickens. We had a routine. After
=~ school we were expected to be at the chicken houses by 4:00 p.m. We gathered eggs every day
year-round. On Saturdays, we worked tobacco, hay, fed cattle, built fence, and cut firewood. 1
cannot assert that if [ was inclined to work hard by nature, but [ learned the habit. Farming taught
responsibility. Farm chores were assigned, and we were required to do the work both accurately
and quickly. I learned to be a good neighbor, because we helped other farmers or property
owners. Farm work was hard, but I am grateful for the work ethic and sense of responsibility to
others that 1 learned from my parents. As chancellor, I have enjoyed hearing cases in rural
Tennessee, and my life experiences gives me insight to the needs of rural courts. The patience,
temperament, humility, and respect for others that my parents taught me have shaped my legal
and judicial career. My talents are a willingness to work hard, to thoroughly prepare for trial,
and to be at ease representing all kinds of people of varying backgrounds. A good judge respects
everyone — the clerks, bailiffs, litigants, attorneys — and is always mindful of the public regard
and reputation of the legal profession.

40, Will you uphold the law even if you disagree with the substance of the law (e.g., statute or
rule) at issue? Give an example from your experience as a licensed attorney that supports
your response to this question. (250 words or less)

Yes. In my former position of county attorney, [ had for many years taken direction from the
county commission or county officials on matters regardless of my personal position on issues.
I am able to uphold the law when I disagree with its substance, because the supremacy of the
law is an important principle that a judge must uphold. The law represents our society’s
judgment on a matter as reflected by legislation adopted by their representatives or by
amendments to the Constitutions of the United States and the State of Tennessee. 1 will respect
and uphold the law regardless of whether I have a personal disagreement with the substance of
the law. The personal opinions of a justice on matters are properly expressed in the privacy of
the ballot box and not in the justice’s rulings. Legal texts, including the text of the Constitutions
of the United States and the State of Tennessee, should be interpreted based on the original
public meaning or understanding of the words used at the time it was adopted. Without fidelity
to the original understanding of text, justices are then unmoored fo find the meaning of legal
text has changed over time based on changes in society. I believe if is necessary to adopt new
legislation or amendments to the Constitutions to change the meaning of statutes or
congstitutional provisions. I will guard against substituting my opinions and beliefs for the
original meaning of legal texts.
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41.

List five (5) persons, and their current positions and contact information, who would
recommend you for the judicial position for which you are applying. Please list at least
two persons who are not lawyers. Please note that the Council or someone on its behalf
may contact these persons regarding your application.

A. David Bush, Attorney at Law

e

1N 37643

B. Mr. Ron A. Dykes
Washington County Ditector of Schools (retired)

Johnson City, TN 37604

C. The Honorable William L. Jenkins
Retired Circuit Court Judge of the Third Judicial District
Member of Congress 1996-2006

|

Ropgersville, Tennessee 376857

D. The Honorable Rachel Ralston Mancl
Judge of the Unifed States Bankruptcy Court for the Eastern District of Tennessee

James H. iiuil]en United States Courthouse

Greeneville, TN 37743-4924

E. Mr. Kelly Wolfe

Wolfe Deve].oiment Company, co-owner

Jonesborough, TN 37659
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AFFIRMATION CONCERNING APPLICATION

Read, and if you agree to the provisions, sign the following:

I have read the foregoing questions and have answered them in good faith and as completely as my records
and recollections permit. [ hereby agree to be considered for nomination to the Governor for the office of
Justice of the Supreme Court of Tennessee, and if appeinted by the Governor and confirmed, if applicable,
under Article VI, Section 3 of the Tennessee Constitution, agree to serve that office. In the event any
changes occur between the time this application is filed and the public hearing, I hereby agree to file an
amended application with the Administrative Office of the Courts for distribution to the Council members.

I understand that the information provided in this application shall be open to public inspection upon filing
with the Administrative Office of the Courts and that the Council may publicize the names of persons who
apply for nomination and the names of those persons the Council nominates to the Governor for the judicial
vacancy in question.

Dated: December 9, 2022. %
N/ Signature

When completed, return this application to John Jefferson at the Administrative Office of the Courts, 511
Union Street, Suite 600, Nashville, TN 37219.
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THE GOVERNOR'’S COUNCIL FOR JUDICIAL APPOINTMENTS

ADMINISTRATIVE OFFICE OF THE COURTS
511 UNION STREET, SUITE 600
NASHVILLE CITY CENTER
NASHVILLE, TN 37219

TENNESSEE BOARD OF PROFESSIONAL RESPONSIBILITY
TENNESSEE BOARD OF JUDICIAL CONDUCT
AND OTHER LICENSING BOARDS

WAIVER OF CONFIDENTIALITY

[ hereby waive the privilege of confidentiality with respect to any information that
concerns me, including public discipline, private discipline, deferred discipline agreements,
diversions, dismissed complaints and any complaints erased by law, and is known to,
recorded with, on file with the Board of Professional Responsibility of the Supreme Court of
Tennessee, the Tennessee Board of Judicial Conduct (previously known as the Court of the
Judiciary) and any other licensing board, whether within or outside the State of Tennessee,
from which I have been issued a license that is currently active, inactive or other status. I
hereby authorize a representative of the Governor’s Council for Judicial Appointments to
request and receive any such information and distribute it to the membership of the
Governor’s Council for Judicial Appointments and to the Office of the Governor.

Please identify other licensing boards that have
John C. Rambo issued you a license, including the state issuing
the license and the license number.

Type or Print Name

C A

9 December 2022
Date

ign ture

016864
BPR #
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Chancery Court for the First Judicial Digtrier -
at Washingion County, Tennessee .

{lliam Lee Runion, Jr.
William Lee Runion, Jr Givil Action No.

Plaintiff, 19-DM-0322

V.

Dianna Lynn Mashburn Runion,

Defendant. Rule 58 Order

Ruling of Chancellor Rambo:

This cause of action was filed on April 30, 2019, on a Complaint
by Mr. William Lee Runion, Jr. (“Husband”) seeking a divorce
from his wife, Mry, Dianna Runion (“Wife™, on the basis of ir-
reconcilable differences. On May 10, 2019, Mr, Runion amended
his Complaint to allege he should be granted a divorce based on
wife’s {nappropriate marital conduct. Mrs. Runion also wants a
divorce, but she disagrees that fault lies with her. On May 23,
2019, Mrs. Runiou filed her answer to the Complaint, as
amended, and Hled her cwn Counter-Complaint seeking a divores
from Mr, Runion on the grounds of his inappropriate marital con-
duct and adultery. 1 ' '

In response, on June 14, 2019, Mr. Runlon denied that Mrs, Run-
fon had any ground for divorce from him other than irteconcila-
Ble differences that had arisen. Irreconcilable differences could
oot serve as a basis for thelr divorce, because the parties never

FILED

ENTERED APIS 23 2071

ai&'%@m
MINUTE BOQOK Sarah Lawson, Clark and Master
N
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entered into a marital dissolution agreement, The case was tried
on August 17-18 and September 30, 2020,

1. Awsard of Divorce

When a ground for divorce has been stipulated or proven, the
trial court may award a divorce to a party less at fault or declare
the parties divorced; such cholee is left to the trial court's discre-
tion, Tenn. Code Ann. § 56-4-129(b) (2001); see alse Crawell v.
Growell, No, E1999-Q0348-C0OA-R3-CV, 2000 Tenn. App. LEXIS
370, at *28 (Tean. Ct. App. May 30, 2000). :

Prior to the filing of the divorce complaint, the partles' relation-
ship had disintegrated and their love and affection had been ex-
tinguished, The Court finds that neither husband nor wife en-
gaged in any singular or pattern of conduct that caised mental
anguish and distress to the other. Of course, when Husband’s
adultery became known, this caused much anguish and distress
to Wife, Husband committed adnltery with Mrs. Holly Davis, and
he admiited the ground for divorce. Thi¢ is the more relevant
ground for divorce as emphasized by the focus of the evidence
and testimony presented by Mrs. Runion,

Although his testimony was cumunilative and unnecessary, Mrs.
Runfon stbposenasd and called Mr. Roger Davis to testify in this

‘trial. In his humiliating testimony, he acknowledged what every-

one. in the courtroom already knew, that his wife, Holly Davis,
had broken Ler marriage vows by engaging in an adulterous re-
lationship with Will Runion.

As-;zladultery is a separate ground alleged by wife, tl}g. Court finds
that Mrs. Runion is entifled to divorce from Mz. Runion based his
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adultery, and his claim agalnst her for diverce alleging inappro-
priate marital conduct i dismissed.

9. Determination of Separate and Marital Property

"Tennesses 15 a ‘dual property’ state because its domestic rela-
dons law recognizes both 'marital properts}' and 'separate prop-.
erty.® Snodgrass v. Snodgrass, 295 S5.W.3d 240, 246 (Tenn,
2009); See Tenn,; Code Ann. § 36-4-121. Separate property is not.
part of the marital estate and is therefors not subject to divisiomn.
See Cutsinger v, Cutsinger, 917 S.W.2d 238, 241 (Tean. Gi. App.
1995), In comfrast, marital prcperty must be divided equitably
between the parties based on the relevant factors enumerated
in Tenneszes Code Annotated section 36-4-121(c) without regard
to fault on the part of either party. Tenn. Code Ann. § 36.4-
121(a) (1), Section 86-4-721(a)(1) requires an equirable division
of marital property, not an equal diviston. Robertson v, Robertson,
76 8.W.3d 337, 341 (Tenn. 2002) (emphasis added).

Tennessee Code Annotated section 36-4-121(b)(1) provides the
following definition of marital property, in pertinent part:

(1) (A)"Marital property” mezus all real and personal prop-
erty, both tangible and intangible, acquired by elther or
hoth spouses during the course of the marriage up to the
date of the final divorce hearing and owned by either or
both spousas as of the datecof filing of 2 complaint for di-
vorce, except in the case of fraudulent conveyance in antic-
ipation of filing, and including any property to which a right
was acquired up to the date of the final divorce hearirig,
and valued as of a date as hear as reasonably possible to
the final divorce hearing date. In the case of a tomplaint
for legal separation, the court may wake a final disposition
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of the marital property either at the time of entering an
order of legal separatibh or at the tims of entering a final
divorce decree, if any. If the marital property is divided as
part of the order of legal separation, any property acqiiired
by & spouse thereafter is deemed separate property of that
spouse. All marital propearty shall be valued as of a date as
near as possible to the date of entry of the order finally
dividing the marital property.

(B)'Marital property" includes income from, and any In-
crease in value during the marriage of, property determined
tc be separate property in accordance with subdivision
(b3(2) if each party substantially contributed to its preser-
vation and appreciation, and the value of vested and un-
vested pension, vested and unvested stock option rights, rev
tirement or other fringe benefit rights relating to employ-
ment that acerued during the period of the marriage.

(C)"Marital property” includes recovery in personal injury,
“workers! compensation, social security. disability actions,
and other similar actions for the following: wages lost duz-
ing the marriage, reimbursement for medical bills incnrred
and pald with marital property, and property damage to
marital property.

Tennessee Code Annotated section 36-4-121(h}(2) pl’oviti¢§ the
following definition of separate property, {n pertinent _parﬂ:h

(A) All real and personal property owned by a spouss before
marrlage, Including, but not Hmited to, assets held in indi-
vidual retirement accounts (IRAsY as that term s defined in
the Internal Revenue Code of 1986, compiled in 26 U.8.C.,
as amended;
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(B) Property acquired in exchange for p'rop erty acquired be-
fore the marriage;

(@ Income from and appreclation of property cwned by' A
spouse Defore marriage except when characterized as mari-
tal property under subdivision (b3 (1);

. A
(D) Property acquired by a spouse at any time by gift, be-
quest, devise or descent;

(E) Pain and suffering awards, victim of crime compensa-
tion awards, future medical expenses, and furure lost
wages; and

(F) Property acquired by a spouse after an order of legal
separation where the court has made a final disposition of

property,
The parties have three Fari Bureau life insurance policies that
are in the name of husband, The policies have a cash value of
$6,181.45 on the policy designated for Ivy, $6,637.24 for the
policy designated for Alley, and $7,9429.02 for the policy desig-
nated for Lexi. These policies belong to each respective child,

There is a candominfum in Johnson City that has a value of
$97,000. This property is titled as owned by Mr. Runion, his fa-
ther and his sister. The couple did some renovations and light

- remodeling, mainly painting and replacing some fiztures, chang-
ing light fixtures and painting cabinets. But the couple did not

spend thelr money on this work, and the work by Wife was not
sufficient to cause Husband’s interest in the property to bacome

transmutad into marital property. Mr. Runion’s father bought this

condominium to provide housing for his grandchildren when they
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attended East Tennessee State University. Will Runion’s interest
in this condominium is his separate property.

Mr, Runion's father, Wﬂliam‘i{ﬁnion, 3r, (alsc known as Bill -

Runicn) owns various farms in Washington County. All of these
farms are titled in Bill Runion’s name. He pwns property at 269
Vent Roed, which is referred tp as the Martin Farm, There are
vattle and hayfields and one residence on the farm. It generates
$750 per month in rent.

There i3 a farm on Bailey Bridge Road referred to as the Brown
Farm, There is a double-wide mobile home located on it that gen-
erates $600 a month in rent. There is pasture for cattle on this
farm.

The Dunbar ¥arm 18 on Frank Stanton Road. It is maintained for
hay production and cattle pasture, Thers are several sheds and
most of the farming equipment is stored on this property. The
cattle shed and cattle chute {s located there. There are two
houses on this farm. One i3 a rental trailer that generates $550
in monthly rent. The other is a home where & farm worker lves
rent-free, This is part of his compensation package,

There is a farm on Brobeck Hill Road designated as the Fox Farm,

" The rental housing on the farm generates $600 per month, and

the farm is used for pasture and cattle grazing.

There is also the Brobeck property on No Fattie Road in
Limestone, Tenn. It has a rentsl house that generates monthly
rental income of $400 a month. '

Ancther farm Is therGouge Callehan Farm on Bricker Lane. It has
two rental houses. One is vacant and the other rents for $500 per

* month. Bill Runion is in the process of offering this farm for sale.
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All of these farms are dgeded in Bill Runion’s name. They are
neither the separate property of the husband nor marital prop-
erty of this ¢ouple, Further, Bill Runion was not a party to this
lawsuit. Bill Runion has not glfted any of his farms to his son or
daughter-in-law.

Wil Runion manages several farmg owned by his father, As part
of his farm management, Will Runion implemented a cattle re-
placement program for the herd already owned by Bill Runlon.
This program replaces the older cows with the most-promising
heifers In the herd. To implement the program, Mr. and Mrs.
Runion would buy the bulls and would rotate them every three
to four years, Bill Runion continued to own the rest of the herd
(the calvag, heifers, steers and cows).

Bl and Will Runion sell calves during the spring from April to
May and in the fall—usually around Cctober or November. Calves
are usnally sold when they weigh between 400 to 450 pounds.
The bull calves are sold along with proximately three-quarters of
the helfer calves, The other quarter of the heifer calves are kept
zs replacements for the older or less desirable cows that are
eulled from the herd. Based on persuasive testimony, the Court
finds there are 396 beef cattle at Bill Runion’s Farms.

The Court finds that except for the bulls, the balance of the herd
is owned by Bill Runion, He has insured the herd since 2008, He

t owned all of the cattle before the replacement program, Only

one-fourth ¢f the calves are retained by the Bill and Will Runion
to replace the cows; essantially, the proceeds from the sale of the
rest of the cattle were given to Will Runion or the proceeds from
the sale of the cattle were split between Bill Runion and the cou-
ple. Bl Runion always received heifers to replace his cuiled
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_ cows. Accoxdingly, the size of Bill Runion’s cattle herd has re-

mained stable. Bill Runfon hag paid or gifted his son the balance
of calves to compensate him for his work on the farm, but the
herd hag remained intact under the ownership of Bill Runion, The
Gourt was persuaded by the testimony of Bill Runjon in thié re-
gard, Bill Runion never sold his herd to his son. He has main-
tained ownershlp and he repiaced his old cows with the portion
of helfer calves he retained.

The couple owns five bulls now, and they are marital property
worth $12,500. Husband’s father allows him to receive some of
the income from selling cattle, but the father claims ownership
of them. Bill Runfon owns the herd, except for the five bulls. He
pays for the insurance policy that covers the herd, Bill Runien
compensates his son for Wurlcing at the farm and mansging the
herd by allowing him to receivs some of the money from the pe-
riodic sale of & portion of the herd. What he has not done Is gifted
the herd to his son, as the gifts or payment by receipt of cattle
sale proceeds occurs at the time the cattle are actually sold. The
breeding of the cattle by the couple’s bulls did not persuade the
GCourt that the resulting offspring became the marital property of
the couple, '

Will Runion and his sister jointly owned mountain property in
North Carolina, which was a gift to them from Bill Runien. This

property has been sold, and $8,796,49 is Will Runfon’s portion

of the property sale proceeds. The momney s Will Runion’s sepa-
rate property, as there is no evidence to indicate that it has been
trapsmuted to create a marital interest In the property.

.

The Toro UTV is wife’s sepé.rate property worth $5,000, It was a
gift to her from her hugband,
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Runion Premium Beef Enterprise was a business started by Will
Runion and the couple's sop-tu-law, It is nen-funetioning and has
no value,

The new Helland Compact Tract Loader was purchassd by Bill
Runion and is worth $50,000; it is Bill Runion’s property. The
couple’s marital property includes a 1995 RV that is worth
$26,000. The 2005 Polaris ATV was used by the parties’ children.
It is gone, The parties have a Polaris utility vehicle worth $3,000;.
it is marital property. '

There are two F350 farm use trucks that are marital property.
The 2012 model is worth $25,000, and the 2011 medel is worth
$18,000, The Chavrolet Tabee is driven by her, and it {s marital
property worth $38,300, and he drives & 2015 Ford F350 truck
that 1s marital propertye 1t is worth $33,390,

There is more marital farm aquipment, There are two Kukn hay
tedders worth $3,600. The 500-gallon agriculture sprayer is
worth $1,800.

There was no persuasive testimony that the farms’ inventery of
hay, straw or alfalfa is marital property. Bill Runion allows his
son to earn money from the sale of hay harvested fram Mr,
Runicn’s farms. This further highlights the arrangement between
Bill and Will Runion that financially benefits Will Runion,

BiIl Bunion is a generous individual to his family. He has pro-
vided the money to educate his grandehildren and ar least two of
the children of thiese parties, he has contributed $20,000 each
Lowards the purchase of vehicles for the parties’ children and has
pmvuﬁled housing for them when they attended college.
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The Subaris driven by Allie was a gift to her using Bill Runfon’s
meoney. It is worth $18,000. The Subaru Cross {rack driven by Ivy
lg her car that was given to her using $20,000,00 provided by Bill
Runion,

The fifth-wheel trailer is not owned by the parties, it belangs to
DyyCore or Bill Runion. The wheel rake belongs to Bill Runions’
There was 1o testimony the couple owned auy scales related to
farm operations. There is one Tore mower owned by the couple,
and it is used by Tyler, It is worth $2,700, There was no persta-
sive testimony to determine if the couple own some tractor
waights.

The Court finds that the 16-foot trailer is marital property worth
$2,250. The marital propeity further consists of a 2012 Home-
steader trailer worth $1,000.00, More martial property includes
an 8-foot box trailer, a 14-foot cattle trailer, 5 x 8 trailer. They
are worth $630, $1,800, and $600, respeciively. The i4-foot
dump trailer is worth $8,100, and it is marital property.

mill Runton provided large sums at Christmas and birthdays to
Iiis son and he would often provide the énuple with money to
help pay bills. As to gifts, Will Runfon would recelve §5,000 on
his birthday and $13,000 for Christmas.

Plaintiff generaily will receive $30,000 per year in financial gifts
from his father. This chang?d ina 20420 and he received a loan
instead. The loan was to avoid Mrs, Runion from recelving any
interest in the funds provided by Biil Runion ro his son.

As to the Farm operations, Bill Runlon has turned over the oper-
stion of the farm to his son. Will Runion has been menaging the
farms since 2010. He has not deeded any land to the couple.
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When the farms are sold, Will Runjon does not receive payment
from the sale of land. In exchange for Will Runion vaccinatixig,
caring for the carile, managing the cattle, praviding the oversire
and labor to harvest hay, Bill Runion has generously allowed Mz,

Will Runion to keep proceeds from cattle sales not related to
_maintaining the herd. In othar Ways, Bill Runmn subsidizes his
sot. He will allow Will Runion to trade his farm equipment for

new farm equipment. The son depreciates the new equipment.

Wife asserted that marital funds have been gpent on Bill Runion's
property, whom she does not particularly like, This includes
three HVAC units installed in rental homes. They ere worth
$4,500, As to the rental properties, Bill Runion pays for the major
renovations while the smaller expenses are paid from the rental
income and collected by Will Runion. The parties disputed the
significance of the investments the couple have made into the
rental properties. Defendant asserts this activity and course of
conduct indicates the couple own a rental business that her ex-
pert valued at $606,904. Plaintiff denies a mariral rental business
exists,

There was no dissipation of marital assets by investing money in
Bill Runion's preperty, The money gpent d1d not add significantly
ko the value of the homes but were more assoclated with general
maintenance and upkeep, The couple nsed his father's assets to
BArn intome for them. Frankly, they recelved far more money in
rental income from Mr. Runion's property than what they spent
on his properties,

Marital fundewere not spent subsidizing or erhancing the estate
of husband’s father. Rather, they wers minimal expenses related
to the management of rental properties and the farm, and Bill
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Runion allowed his son and daughter-in-law to receive the bene-

- fit of the farms and the rentel homes Iocated on them. It was

simply part of their arrangement that they would expend some
of their labor and a minimal amount of their money in managing
the rental properties and in return they received all of the rental

“income, This was an expense of business and the expenditure of

these minimum expenses greatly benefited the couple i supple-
menting their income,

- Finally, their investment of labor and money was not: to enhance

the properties of their father for a future expecied inheritance;
rather, it was simply sharing of some of the expenses when they
benefited from all of the income. They were ecssentially property
managers for Bill. Runion. They did not have a business, they had
Jobs working for Bill Runion,

The testimony of Robert Gibson was helpful, He confirms, and
the Court so flnds, that mariial assets and Iﬁoney have not been
diverted to Mr. Runion’s father, He alse confirmed that Bill
Runion subsidizes the farming operations of Will Runion. Alt-
hough Bill Runion gave $20,000.00 in May 2020 to 'Will Runion,
with a note reguiring repayment, the Gourt is of the oninion this
will eventually become a gift and it was not gifted ontright be-
cause of the pendency of the divorce. It is Will Runion’s separate
property and any repayient obligaticn is his alone.

The Court heard from Mr. Chris Idaker, ahfinancial forensics ex-
pert. His testiinony was unpersuasive. Although he is accurate
that the Runfons have what would appear in the business world
a8 an unusual arrangement to the benefit of Will Runion, his
opindon fails te account that it Is a family-owned farm with an
arrangement between a son and a father with the Father lavishing
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his family, The evidence was not persuasive that Bill Runion has
gifted rental properties, cattle, or hay to Will Runion. What is

persuasive, Is that he alléws Will Rundon to receive the funds’

from hay, rental homes and catile becduse he is operating the
farm instead of Bill Runion, The best description for this arrange-
ment is that Bill Runion {5 simply uninterested in receiving the
majority of the income or profits from his farms for himself. He
is content to let his son receive that benefit, and he s providing
g job to his son,

There is no rental business to allocate between the hitsband and
wife, If there was a business, it has no value as it is closely held
and the business has no agsets. Thers is no contract with Will
Runion to maintain these properties in the future, These were
benefits gifted and payments to Wil Runlon by Bill Runion for

~ his family, and the divorce represents a dissolution of one mem-
ber from the family. It was clear that Bill Runion is disinterested

in bestowlng gifts upon his ex-daughter-in-law. Mrs. Runion was
unpersuasive that rental income from property owned by her fa-
ther-in-law is a rental business owned by the couple. The present
value of the long-term rental po‘centia] of homes on land owned
by Bill Runion 18 not an asset subject to marital divizion.

Finally, any future, potentlal Inheritance expected by Will

Runion is not & present marital asset or separate property of Hus-

band. r

The alr compressor {s wife’s separate property. She received it
from her father. The milk glass ccllection worth $250 is her sep-
arate property that she received ag gifts or inherited. The pewter
collection consicts of gifts made to her; it is her separate property
worth §350, The table and baby cradle worth $§350 were 2 gift to
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. her from Will Runion; It is her separate propetty. The small chain

saw was gifted to her from Will Runfon; it is her separate prop-

v erty. The mobile home was a gift to her, and it is her separate

property, it Is worth $2,500.

As to the guns and firearms, they are primarily gifts received by
Plaintiff from his father and grandfather, They remain his sepa-
rate property except a 22 LR rimfire rifle worth $150C thar is mar-
ital property. It is awarded to Plaintiff.

There are multiple whole life insurance policies, These are refer-
enced by the last four digits of the policy. Northwestern Mutual
Life Insurance {“Northweatern”) policy #4407 has a value of
$20,887, Northwestern policy #1974 has a value of $6,75%.
Northwestern policy #1476 is worth $2,022, Nerthwestern policy
#4418 has an accumulated value of worth $29,428, byt it has a
debt of $28,743 associated with it. Therefore, the value is $685.
Northwestern policy #1532 iz worth $38,198, Northwestern pol-
fcy #2468 is worth $7,824, Northwestern policy #1926 is worth
$19,178. Northwestern policy #1951 is worth $2,764, and North-
western policy #1503 is worth $1,893. They are all marital prop-
erty.

There Is a brokerage account (#6277) at Northwestern Mutual
worth $10,482. It {s marital property, :

3, Division of Marital Property

After classifying what property 1s marital and separate property,

- the Court must make an equitable division of marital property,

In malking an squitable division of marital property, Teunessee
Code Anndtated section 36-4-121(e) reqttires the consideratidan
of the following relevant factors:
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(1) The duration. of the marriage;

. This marriege is long and favors a more equal division of prop«

erty.

(2) The age, physical and mental health, vocational skills, em-
ployability, earning capacity, estate, financial liabilities and fl»-
nancial needs of edch of the parties; '

The parties are essentially equal in age and are similar in good
physical and mental health, His veterinary degree provides mare
opportunities than her nursing skills. They both have the ability
to apply thelr vocation to earn income, but his earnings potential
is greater, This factor favors Wife recelving more from the divi-
sion of property.

(3} The tangible or intangible contribution by one (1) party to

the education, training or increased earning power of the other
party;

Bill Runion assisted the parties in having sufficient money and
assets to live comfortably during the marriage. He helped both
parties with tuitlon expenses. Mrs, Runion did work part-time to
assist the couple while Plaintiff was in veferinaxy school in
Knozville. Viewing the entirety of the marriage, peither party
made a significantly higher contribution to the betterment of the
other. The factor does not favor one party recewmg more marital
property than the other.

(4) The relative ability of each party for future acquisitions of
eapital asgets and income;

&

Will Runion will be able to acquire more capital and assets and
fncome in the future because of his business arrangement with
his father, bis veterinarian degree, and his farm and caitle
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management skills. She has the ability to Increase her earning
capacity, if she {s more flexible in pursuing work with employers
who pay more. However, he will maintain an advantage because
his father provides him with more opportunities than Mrs,
Runion will expect in the werkforce, The factor favers Wife re-
celving more marital property.

{5) The contribution of each party to the acguisition, preserva-
tion, appreciation, depreciatlon or dissipation of the marital or
separate property, including the contribution of a party to the
marriage as homemaker, wage earner or parent, with the contri-
bution of a party as homemaker or wage earner to be given the
same welght if each party hes fulfilied its role;

The parties contributed equally to the martiage. They both par-
ticipated in household responsibilities, child-rearing and income
earning., Thare was no dissipation of marital or separate prop-
erty. This factor doeg not favor one party receiving a higher share
of marital property than the other, |

(6} The value of the separate property of each party;

There is no significant separate property that each former spouse
retains. This factor does not favor one party receiving a higher
ghare of marital property than the other.
(7} The estate of each party at the time of the marriage;
- . 2
The estate of each party at the time of the marriage was not ex-
plored at triel, It appears it was mindmal from what testimony
the Gourt received. Thig factor does not favor one party receiving
a higher share of marital property than the other. ’

(8) The economic cireumstances of each party at the time the
division of property is to become effective;
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She will need to find-a home, and he has access to a home pro-
vided by his father, He presently earns more money than her,
This factor suggests Wife receiving a higher share of ‘marital
Property. ‘

(9) The tax consequences to sach party, costs associated with the
reagonably foreseeable sale of the asset, and other reasonably
foreseeable expenses associated with the asset;

. There was no evidence introduced as to the tax consequences to

each party from a division of marital property.

{10) The amount of social security benefits available to each
spouse; and

There was no evidence introduced as to social security benefits
avallable teo either party,

(11} Buch other factors as are necessary to consider the equities
between the parties.

Husband has long been accustomed to recelving financial assis-
tance from his father. It is his father who makes his farming in-
come suffiefent for him to earn a lving, but this has been ac-
counted for in the factor conceraing the ability for each party to
acquire future capital assets and income, Accordingly, this is not
a separate factor that was considered apart from Tennessae Code
Annotated Seetion 36-4-121(c) (4). |

Considering all factors, it is right for Mrs. Runion to receive mora
marital property than Will Runion,

-, Having made the determination that Mrs. Runion should receive

more marital assets, the Court's allocation follows. Mrs. Runjon
filed her 2015 tax return as single instead of married filing
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separately. This qualified her for two tax credits, and she re-
celved a tax refund of $8,509.00 instead of $1,184.00, The dif-
ference between the numbersis marital property, but it is
awarded to her.

As discussed sarlier, the three Farm Burean life insurance poli-
cles are awarded to their daughters as they were funded by Bill
Runion, and the couple agree they should go to their children.
The same applies to the Subaru automobiles,

Mrs. Runion has vsed $4,000 in marital funds to pay her attor-
ney. Those funds are awarded to her, She has also incurred an
additional $7,041 in attorneys’ fees, which Will Runien has paid.
Mrs. Runion Is not required to reimburse Mr. Runion for the pay-
ment of these attorney fees, ' S

As to the Voya account, it {s marital property worih $6,713, and
it is awarded t¢ Mrs, Runion. There are $502 and $558 in
Clinchfield sgavings accounts, and these marital funds are
awarded to Mrs. Runion. There was no persuasive evidence of
any CCU accounts, There is & Bank of Tennessea money market
account worth $802. It Is marital property awarded to Mrs.
Runion. There is a marital farm account that is worth $4,727.
From this account, $2,500 is awarded to Mrs, Runion and Mr,
Runicn shall disburse this amount to Mrs. Runion, and the bal-
ance is awarded to him.

The Bank of Tenhessee accounts titled in Allie and Ivey’s names
are the property of Alile and Ivey. The Bank of Tennessee joint
account Is worth $52, and it is awarded to Mfs. Runion. There
was no persuasive evidence regarding marital eash held by either

party. There was no persuasive evidence regarding a Mounteain

Commerce Bank account that was marital property.
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All of the 1ife Insurance policies with Northwestern -are awarded
to Mrs. Runion, except policy number 17394418 and the loan
against it is awarded and assigned to Will Runion, -

The Northwestern brokerage account woith $10,482 is awarded
to Mra. Runion. : ‘

The Court was not persuaded that Will Runion is expectad o re-
pay a $20,000 loan to Bill Runion. Bui to the exfent there is a
lean, it is assigned to Will Runion, and he shall hold Mrs, Bunion
harmless,

The two Ford F3S0 farm use trucks worth $25=OOO and $1‘8,COO
are awarded to Husband, The Chevrolet Tahoe worth $33,300 is
awarded to Wife. The 2015 Ford F350 truck worth $33,390 is
awarded o Husband.

The two Kuhn hay redders worth $3,600 are awarded to-him, The
500-gallon agriculture sprayer worth $1,800 {8 awarded to him.
The Toro mower worth 2,700 is awarded to her, o

The 16-foot trailer worth 52,250 is awarded to him. The 2012

Homesteader trailer worth 31,000 is awarded to her. The 8-foot

box trailer worth $630, 14-foor cattle trailer worth $'1,800, and
the 5 x 8 treiler worth $600 are awarded to him. The 14-foot
dump trailer worth $8,100 is awarded to him.

The 1995 Monoco Motor home worth $26,000 is awarded 1o her.
The 2004 Polaris utility vehicle worth $3,000 is awarded to him.

The fve bulls are- worth $12,500, and they are awarded to him.

Mrs, Runion s awarded the golden doodle dog named OZ, The
pots, pans and dishes are awardsd to her. They are worth $750,
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She is awarded the table, aquarium holder, and the cradle, which

was mamtal property. They are worth $300.

There are 125,333 airline miles, which are marltal property‘, and
they are swarded equally {o Husband and Wife, They are worth

-$4,000. The BonVoy Hotel points are worth $1,798, and the;v are

awarded to Wife,

The fishing lures are marital property and have a value of $500,
and they are awarded to Mr. Runion. The home décor is marital
property worth $400, and these items are awarded to Mrs.
Runjon. Unless otherwise designated, the furniture and antiques
are marital and awarded to Mr. Runion. This furniture is worth
$1,500. The antiques are worth $2,500, ‘

The tools and shop contents are marital prop e-rty worth $9,000,
and they are awarded to Mr, Runion:

Any aceount or debt not specifleally mentioned above shall be
the property of the titled swner,

4. Almony

Defendant requests alimony from Plaintiff, Tennessee recognizes
four distinct types of spousal support: (1} alimoeny in future, {2}
alimony in golide, (3) rehabilitative alimony, and (4) transitional
alimony, Tenn. Code Ann. § 36-5-121(d1) (1), Alimeny in futuro,

a form of long-term sitpport, is appropriate when the economi- -

cally disadvantaged spouse cannot achleve self-sufficiency and
economic rehabilitation is not feasible, Gonsewski v. Gonsewski,
350 5.W.3d 99, 107 (Tenn. 2011). Alimony in solido, another
form of long-term suppoit, is typicaily awarded to adjust the dis-
tribution of the marital estare and, as such, is generally not mod-
ifiable and does not terminate upon death or remarriage. Id. at
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108, By contrast, rehabilitative -alimony is short-térm support
that enables a disadvantaged spouse to obtain education or train-
ing and become self-reliant following a divorce, Id.’

The General Assembly favors rehabilitative or transitional ali-

- mony rether than alimony in future or in solido, See Tenn. Code

Ann. § 36-5-121(d)(2) to (3); Gonsewski, 350 S.W.3d at 109,
When economic rehabilitation cannot eccur, transitional allmony
may be awarded, Rehabilitative alimony "is designed to increase
an aconomically disadvantaged speouse's capacity for self-suffi-
ciency,” whereas "trangitional alimony is designed to aid a gpouse
who already possesses the capacity for self-sufficiency but needs
financial assistance in adjusting to the economic consequences of
establishing and maintaining a househald without the benefit of
the other spouse's income," Id, Transitlonal alimony assists the
disadvantaged spouse with the "transition to the status of a single
parson.” Id. at 109 (intarnal gquotation masks omitted),

Although the parties' standard of living is a factor the Conrt must
consider when making allmony determinations, See Tenn. Code
Ann. § 36-5-121(i)(%), the economic reality is that the parties’
post-divorce assets and incomes often will not permit each
spouse to malntain the same standard of living after the divorce
that the couple enjoyed duxing the marriage. Gonsewski, 350
S.W.ad at 113,

D_eclilsions reg-afding,the type, length, and amount of eﬁimom;r turn
upon'ahe unique facts of each case and careftl consideration of
many factors, including, but not Iimited to, the statutory fdctors
fou‘rl;:d at Tennessee Gode Annotated section 86-5-121(D. The per-
tinent factors include and are analyzed as follows:
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(1) The relative earning capacity, ohligations, needs,'a.nd fAnan- -
cial resources of each party, including income from pensiom, .

profit shiaring ot retirement plans and all other sources;

Husband presently earns more money than Wife, Because of gen-
erous depreciation opportunities on the farm that his father has

enabled, the income subject to taxation of Plaintiff is substan-

tially less than his actual income, Further, his income is supple-
mented by gifts from his father averaging $29,000.00 per year.
The son receives the income from the rental houses. Based on the
testimony of the parties and experis and review of the exhibits,
this Court finds thar Will Runion’s income is $60,000 per year,
and this does not include the direct monetary glfts received by
Husband from Mr Bill Runfon.

The parties have minimal debts but little savings for retirement.
Planning for retirement was not & concern of Husband, a¢ he
holds the expectation that he will receive substantial farming as-
sets upon his father’s death, As a eouple, they had jointly planned
for retirement security on this expectation, Now, Wife is-without
a retirement scheme as she nears retirement age; Bill Runion is
4 continuing source of financial security for Husband. Somewhat
countering these financial shortcomings of Wife, she will have
financial resources in the form of marital property worth more
than $200,000. This factor favors Wife recewmg an award of al-
imony. L

R

(2) The relative education and training of each party, the ability
and gpportunity of each party to secure such edueation and train-
ing, &and the necessity of a partylo secure further education and
training ro improve such party's earning capacity to a reasopable
level; -
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There is no necessity to secure education or training for either
party. Both have professional licenses. However, Mr, Runion is a
vetarinarlan who can increase his income, and his farming in-
come presently exceeds Wife's income. She has the ability to in~
creage her nursing income by broadening her willingness to seek
other nursing employment, but she 'ifJill remaim1 at & disadvantage
to. him. This factor favors Wife recelving alimony.

(3) The duration of the marriage;

The marriage was relatively long. This factor favors Wife recelv-

"ing alimony.

{4) The age and mental condition of each party;

The ages and mental condition of each party Is similar. This fac-
tor does not favor Wife recelving alimony.

{5) The physical condition of each party, Including, but not im-
ited to, physical disability or incapacity due to & chronic debili-
tating disease;

Wife has no physical impairments that preclude her from a suce-
cagsful nursing career. There was no persuasive evidence that
Wife is unable to work and earn income because of age, physical
impairment, or mental condition. Sle is working now in her cho-
sen career. Wife is considered & valuable and effective employee
at her current workplace. This facter does not favor Wife recatv-
{ng alimony, ‘ \

(6) The extent to which it would be undesirable for a party to
seck employment outside the home, because such party Wil;l., he
custodian of a minor child of the marriage; )
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The children are grown and independent of theiy parents. This

factor does not favor Wife rer;enrmg alimony.

(7) The separate assets of each party, both real and personel,
tangible and intangibla;

Wife does not have signlﬂcam separate assets, while Husband
has more than $110,000 in geparate property. This factor inghtly
favors an award of alimony to Wife,

(8) The provisiong made with regard to the marital property as
defined in section 36-4-121;

Wife will recelve significantly more marital property than Huy-
band. This factor suggests less alimony s necessary, if alimony
s awarded,

(9)  The standard of living of the parties established during the
marriage;

There was no persuasive evidence of a high standard of living
enjoyed by the parties. They were fairly modest in their spending.
There was ne persuasive evidence offered relating to whether the
parties enjoyed extravagant vacations, frequented expensive
steres, enjoyed expensive entertainment, purchased expensive
gifts, enjoyed country clubs, drove luxury automobiles, or en-
joyed extensive services such as houseliold help, They acguired
neither colleetibles or artwork. Finally, .they did not enroll their
children in private schools, camps, tutoring or expensive extra-
curricular activities, The lifestyle of the partles was exhanced by
gifts and assistance received from Bill Runion. However, If Wifa
iz to recaive alimony, a large sum is not';:fecessary to maintain an
extravagant lifestyle te which she had become aceustomed.
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(16) The extent to which each party has made such tangible and
intangible contributions to the marriage as monetary and home-
meker contributions, and tangible and intangible contributions
by a party to the education, training or increased earning power
of the other party;

Wife ‘did make some, contributien to her Husband's education,
training, or Increased earning power as she worked while he at-
tended veterinary school. Both parties contributed to managing
the parties’ household throughout the marriags, This factor fa-
vors Wife recelving alimony, if she has a need for alimony.

(11) The relative fault of the parties, in cases where the court,
in fts diseretion, deems it appropriate te do so; and

Ag a result of Husband’s adultery, the fault for this divorce was
assigned to him. The Court was persuaded that the parties’ plans
for retirament was significantly dependent on Husband’s hoped-
for-inheritarce. This is not surprising as her fatherin-law has

_contributed mightily to the financial well-being of the couple and

their family for many years. As a result of the breakdown in the
marriage, Wife will not receive any benefit from Husband’s po-
tentfal future inheritance. Because of this potential intangible
benefit that Wife lost beeause of Husband’s adultery, justice re-
quires application of the relative Fault factor, and it favors an
allocation of Eilifl‘lﬂl'"};/ to Wife.

(12) Such other factors, including the tax consequences to each
party, as are necessary to consider the equities between the par-
ties,
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The partles presented no pertinent evidence regarding tax con--
sequences regarding an award of alimony. Accordingly, this fac-
- tor is not applicable fo determining an alimony award.

Applying these factors, the Court recognizes the two most im-
portant factors, however, are the disadvantaged spouse's need

and the obligor spouse's ability to'pay, Gonsewski, 350 8,W.3d at
109-10, Wife has income, and she will receive substantially more
marital aggets. She has and continuer to work due to employable
skills and excellent work ethic. She has no need for rehabilita-
tion, as she has her professional credentials necessary to con-
tinue her nursing career.

There is no need for transitional alimony, becauss Wife is receiv-
Ing sufficlent marital assets that will provide for transitional
needs, However, the marital assets recelved are not substantial
enotgh to meet her long-term needs. She does not have a home,
and there is little doubt husband will contimie to live in a home
provided by his father. She has little retirement, and he has a
high likelihood of continuing to benefit from his father’s farm-
land holdings and rental homes,

Husband is not maximizing his present individual income poten-
tial, whick he could by working fulltime as a veterinarian. Un-
derstandably, he is maximizing his future inherirance by manag-

;. ing his father's farms and cattle herd. What has been referred to
‘as the conple’s future retirement, if it materializes, is no Ion'ger
subject to baing shared with his former wife. To the extent she
wontld have benefited from being the spouse of a farmer with

weonsiderable land, rental homes, equipment and cattle, that
ended with the divorce filing, Long-term, Wife will suffer more
financially from this divorce than Husband.
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Alimony in future, a form of long-term support, is appropﬂate
when the economically disadvantaged spouse camnot achieve
self~sufficiency and’economic rehabilitation is not fedsible,

Mrs, Runjon's statement of expenses on her Rule 9 statement are
exaggerated or will be reduced. For example, she has sufficient

marital assefs to pay her credit card bill. This eliminates a $250"

per month expense. She is not required to make charitable con-
tributions and her grocery budget of $600 for one person could

Le reduced. Her estimated houslng expenses is slightly elevated. '

Mrs. Runlon’s income is presently $2,768, but the testimony is
persuasive that she should make at least $3,000 per month. After
reducing her expenses, a gap between income of $3,000 per
month and her monthly expenses remains. It 1s unfair her to con-
tinually use the meney from her allocation of marital assets to
covey an insufficiency of income to cover her expenses, especially
since she has no other retirement savings.

As to the here and now, alimony in the amoeunt of $425 per month
is necessary to assist her. Her expenses are realistically approxi-
mately $3,300 and her payment of taxes on her earnings leaves

a gap of $400 1o $50C per month that her income at $3,000 per

month before taxes will not cover. After reducing her Rule 9
budget for things that are not discretionary, such as charitable
gifts and a large grocery budget, and factoring that her income
should reach $3,000 per month relativély easily, she stili has a
need for some long-term assistance. |

His Rule 9 budget {s also skewed by his farming tax advantages
and the support of his lifestyle by his father, He has the ablilty
to pay ber $425 per month. Hers is a long-term, alimony in futuro
need. ‘
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- Applying all of the factors regarding alimony, this Is not a case

where the disadvantaged spouse is wholly dependent on the for-
mer spouse to meet hex financial needs, But it is unlikely that she
will ever progress sufficiently in her career to match Husband’s
income, although that is not the purpose of alimony. But it does
highlight the economic disadvantage she has compared to him.
Alimony in future of $425 per month {s awarded to Wife begln-
ning May 1, 2021, and due the first of each month thereafter,
This award of alimony will cease when triggered by the pI‘OVL-
siong of law regarding such.

5. Attemney Fees

An award of attorneys' fees in a divorce action constitures aii-
mony in solido. Wilder v. Wilder, 66 5.W,3d 892, 894 (Tenn. Ci.
App. 2001). An award of attorneys' fees is to be based upon a
consideration of the factors get forth at Tennessee Code Anno-
tated section 36-5-121(1), and Is appropriate when the spouse
seeking them does not have adequate funds to pay his or her legal
expenses. Yount v. Yount, 91 S'W.3d 777, 783 (Tenn. Ct. App,
20023, "It is considered most appropriate where the final decree
of divoree does not provide the obligee spouse with a source of
funds, such as from property division or alimony in solido, with
which to pay his or her attorney." Id. (citing Houghland v.
Houghland, 844 5.W.2d 619 (Tenn, Ct. App. 1992)), Tennessee
courts have found an award of attorney fees to be most appropri-
ate where the disadvantaged spouse does nat have enough lignid
assets to pay his or her own attorney fees and the obligor spotise

~ is able to pay. Yount, 91 S8.W.3d at 783; Manis v. Mams, 44

S.W.3d"095, 307 ETenn Gt. Apn. 2001) Lindsey, 976 SW. Zd at.
181,
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Wife has been provided with a sufficient source of funds to pay
her.attorney's fees—life insurance policies, She has recelved as-
sets suffictent to pay her attorney and her expert, and she has
mininial debts, '

6. Court Costs
Plaintiff caused the diverce, so court costs are taxed to Plaintiff:
Clerk and Master, serve this judgmernt on the parties.

All of this is 8o Ordered, this 23" day of April 2021.

h#ncellor John C. Rambo
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Cetrtificate of Service

I, Sarah Lawson, Clerk & Master, do heraby certlfy that | have malled
8 true and exact copy of the foregoing Rule 58 Order, postage
prapald, as follows:

SARAH SHULTS, ESQ.
RO, BOX 129 S
ERWIN, TN 37650

MCKENNA COX, E5Q.
P.O. BOX 1160
JOHMNSON CITY, TN 37605

- DATEDR: Friday, April 23, 2021
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Sarah Lawso n, Clerk & Master
By Deputy Clerk and Mastar




Chancery Court for the Flyet Judiclal Distriet
at Garter Gounty, Tennessee

Deborah Bartley and

~ Delileh Nunlsy, Gase Mo, 36844
Plaintiffs, .
V. Oedar

Tiny Nunley (individually
and admintster of estate of
Anthony Nunley)

. Defendantgs.

Ruling of Chancellor Rambo: ' '
Progedural History '

The Plaintiffs, Deborah Bartley and Delilab Nunley, initially

filed a complaint on July 6, 2017, seeking a partition of the
nroperty by sale pursuant to Tennessee Code Annotared section
29-27-10, The Defendant, Thiy Nusley Gndividually and as Ad-
ministratix) filed a mation te dismisy, a motlon for giay, and
motion to post bond. The defendant also flled a *Complaint to
Reform Deed gnd Quiet Tils” In the probate proceeding. The
Defendant fled 2 motlon to dismiss the “Complalnt o Reform
need and Quiet Title” In the probate proceeding, The Changary
Qourt transferred the quiet title complaint from the probate
progeeding to the chancery procesding. The quier tile coms
platnt was treated as the Compulsory Counterclalm of Tiny

Nunley to the complaine for partition [iled by Plaintiffy in
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Ghangery Court. The Chareery Court denfed the motion to post -
bond znd the motion to stay.,

Plaintiffs flled & motion in Hmine on February 6, 2019, regard.
Ing admissibility of certain evidence. The Plaintiffs requesied a

riling from this Court thar all parpl or extrinsic evidence be in-

admissible to construe and interpret the 2000 Warranty Deed

and the title conveyed to the grantees. Plaintiffs moved that no

testirony be allowed in relation to following exhibits: Exhibit 2

(Contract to Purchasé Real Hstate), Exhibit 4 (Promissory

Note), Exhibit 5 [Deed of Trust}, and Exhibit 6 (Agreed Receipt

and Balance on Deed of Trust). The plaintiffs seek that all tes-

timony regarding transactions or statements Dy and among An-

thony Nunley, Willlam Nunley, and Jawel Nunley be inadmissi-

ble pursuant to the Dead Man's Statnte, The Plalotiffs also seek
that all testlmony and parcl evidence regarding alleged agree-

ments by William, Nunley, Jewel Nunley, and Anthony Numnley

be inadmissible pursuant to the Tennessee Statute of Frauds.

The Plaintiffs also moved for a motion for judgment on the
pleadings, The judgment of the pleadings seeks a ruling that the
tenancy is a tengncy at common based on the 2000 Warranty
Deed and to dismiss the motion to reform the 2000 Warranty
Deed to conform with the 2013 agreement between Jewel and
Anthony,’

Praviously, the Court dismissed Diana Gorman without preju-

dice as a party on February 20, 2019, The Court further granted

the Defendant’s motion to contintie hearing ohi a metion for
judgment on the pleadings and motion in Hmine. The trial is
scheduled for August 28, 2019,
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Facty

On or around August 22, 2000, East Tennessee Chalr Company,
Inc, transferred and conveyed real property in Carter Gounty,

" Tennessge to William Nunley, Jewel Nunley, and Anthony

Nunley. The warranty deed, dated August 20, 2000, was rec-
orded in the Reglstar's office of Carter County, Tennesses, The
deed states,

THIS TDENTURE made and entered into on this the 22
day of August, 2000, between EAST TENNESSEE CHAIR
COMPANY, ING., party of the first part, and WILLIAM
NUNLEY, JEWEL NUNLEY and ANTHONY NUNLEY, as
tenants in common, partles of the second part.

William Nunley and Jewel Nunley pledged rheir personal resi-
dence as collateral to borrow the funds to purchase the property
for $260,000. There Is a dispute as to whether there was an
agreement between Mr, and Mrs, Nunley and Anthony Nunley
that Anthony Nunley would pay this debt and would then fully

. own the property.

Williamm and Jewel Nunley were married at the tlme Fast
Tennesses Chalr Company conveyed the property and they re-
mained married until Wiillianys death, William died intestate in
or around 2007, He was survived by his wife, Jewel, and his
children, Deborah Bartlay, Delilah Nunley, Diuna Gorman, and
Anthony Nunley. Following William’s death, Jewel and Anthony
entered into a “Contract to Purchese Real Estate,” on May 23,
2018, A copy of the.contract 18 in the Register’s office of Carter
County, Tennessge. The comlract consideration included -
Anthony making 4 payment of $116,000 more or less. On the
same day, Jewel quitclaimed all her right, title, and lnterest in
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the disputed property to Anthony, Following the purchase of the
property, Anthony leased a portlon of the property to Snap-On
Tools,

Anthony died intestate on June 30, 2016, A probate administra-
tion was commenced before the Garter County Probate Gourt. .
Tiny Nunley is the surviving spouse of Anthony and is the Ad-
ministratix of Anthony's estate,

Plaintiffs and Defendant dispute the ownership of the property
and the type of tenancy created when Anthony and his parenis
jointly acquired the propsrty. Plaintiffs contend the deed creat-
ed # remancy In common, glving William, Jewel, and Anthony
each a ona-third interest in the property.

Anthony, Deborah, Delilah, and Diane are the children of Wil-
iam and Jewel Nunley. They assert that at the death of their
father, Willjam, his one-third interest in the property was Inher-
ited by Jewel (1/8 of the one-third interest) and 2/8 of

| william®s interest by his children: Anthony, Deboreh, Delilaly,

and Diana, As a resuit of his death, Anthony, Deborah, Delilah,
and Diana &ach inhetited a 1/18th share in the disputed proper-
ty. ~ :

In response, Defendant contends that the disputed deed created
a tenancy by the entizety in a one-half interest held by William
and Jewel ag a married couple, with Anthony lolding the other
ope-half intersst, As a result, Willlam’s death vested s interest
ia surviving wife, Jewel, and she sold all of her Interest to An-
thony on May 23, 2013, Accordingly, Defendant maintains that
at his death, Anthony owned the property in fee simple without

a tenancy.
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Conclusions of Law

It 1s essentla) that the comyplaint in a partition suit set out a
correct legal description of the property, and its gituation, the
interest of each of the parties, and stuch other facts as may be

' necassary to show the varlous rights and equities of the partles

and those interested in the distribution of the proceeds of any
sale or who might be affected by & partition in kind, See
Gibson's Sufts in Chancery, Sec. 1106 (Fifth Ed. 1936). Yates v,
Yates, 571 8.W.2d 293, 295 (Tenn. 1978,

Therefore, the Court must determine the interest of each of the
parties, which the parties agree Is controlled by the meaning of
the language creating the original tenancy among William, Jew-
gll, and Anthony,

1. The 2000 Warrgnty Deed is Clear and Unambiguous

The Court’s initial task is to “determine whether the language {u
the contract is ambiguous.” Ray Bell Constr. Co. v. State, 356
8.W.3d 884, 887 (Tenn, 2011) (citing Planters Gin Go, v. Fed.
Compress & Warehouse Co., 78 8. W.3d 885, 890 (Tenn, 2002)7,
A “clear and unambiguous contract is a question of law for the
court and the court's role is to interpret the contract according
to its plain terms.” Gulf Ins. Co. v. Construx, Inc., 2001 Tenn.
App. LEXIS 540, at *26 (Ct, App. July 26, 2001) (clting Harde-
mian County Sank v, Stellings, 917 5, W.2d 695, 699 (Tenn, Ct.
App: 1995)). :

It the eontract is clear and unambiguous, the parties’ intent is
determined by the four corners of the coptract, Ray Bell, 356
8.W.3d at 387. To determine If the language is unclear ard am-
biguous, 'the vourt looks at the language of the confract in the

~context of the whole agreement, Cocke County Bd. of Highway
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Commrs. ». Newport Utils, Bd., 650 8.W,2d 231, 237 (Tenn,
1983). If a contract can be susceptible to more than one inter-
pretation, the agreement is ambiguous, and the court ean tusn
to parol evidence to Interpret the contract, Memphis Housing
Auth. v, Thompson, 38 8. W.8d 504, 512 (Tenm. 2001). A con- .
tract is only ambiguous if it can be understood in more thah one
way. Bmpress Health and Beauty Spa, Inc., v, Turner, 503 8,W.2d
188 (Tenn, 1973). -

A contraet Is not ambiguous solely because the parties Interpret
the contract differently. Campora v. Ford, 124 S.W. 3d 624
(Tenn. Ct, App. 2003). Purther, parol evidenee may be offered
to remove any latent ambiguity, Thomas v, Carmichael, 850
8.W.2d 127, 132 (Tenn, 1992). A latent ambiguity exists when:

The equivocality of expression, or chseurity of intention,
does not arise from the words themselvas, but from the
ambiguous state of extringic circumstances to which the
words of the instrument refar, and which {s susceptible of
explanation by the mere development of extraneous faets,
without altering or adding to the written language, or re-
quiring more to be understood theredy than will fairly
comport with the ordinary or legal sense of the words and
phrases made use of.

Mitchell v. Chance, 149 8,W.3d 40, 44 (Tenn. Gt. App. 2004),

In the present case, the language of the deed provides for an
owneiship as tenants in commor. The deed states;

THiS IDENTURE made and entexed Into on this _thg 221?;5{
d'elty éf August, 2000, between E{&ST TENNESEE&IIiii A
COMPANY, INC., party of the first part, m;\q g
NUNLEY, JEWEL NUNLEY and ANTHONY s ‘

penants in common, parties of the second part,

Page | €



The language leaves no ambigulty because it plainly states the .
tenancy. The langyage here uses explicit, clear language of ten-
ants {n common in the deed to establish ownership, The Intent
of the partles is evidenced by the language from the deed that
states the names followed by.the legal phrase “tenants in com-

i

mon.” : W

It is true that the deed fails to explain that Jewel and William
were married, The Defendant asserts the lack of words goncern-
Ing marriage 15 evidence that the deed is latently ambiguous, As
such, one could infer that the deed lacks clarity because theve is
no language to show the relationship of the parties or a clause
to clarify the ownership, Nonetheless, the deed explicitly states
that the tehiancy Is a tengnts in common arrangement, There-
fors, the langnage of the deed is clear and urambiguots,

Further, the language, here, does not leave any latent ambigui-
ties because the language clearly states the intent of the parties,
The deed uses the descriptive legal phrase, tenants in common,
following the creatlon of the tenancy. The 2000 Warranty Deed
created a Tenancy in Common.

A tenancy by the entirety is an ownership between a men and
wife that at the tima of death of one of the spouses, the interest
of one gpousa vests in the survivor and the laws of descent do
not apply, Grahl v, Dayis, 971 S.W.2d 373, 378 {Tenn. 1998), If
the four unitles of intent, title, time, and possession exist at the
time of conveyance and the conveyance 15 to a marxied couple,
and there Is no language to indicate a contrary intent, the con-
veyance Is a tenaney by the entirety, Id. at 631, “The creation of
a tenancy by the entirety can be rebutted only when a contrary

“Intention is expressed in the instrument itself, as opposed to ex-.

trinsic evidenca Smith v, Sovran Bank Cent. 8., 792 S.W,2d
928, 980 (Tenn. Ct, App. 1990) (citing Myers v. Comer, 144

Page | 7



C'Teénn. 475, 479 (1921)). The Court of Appeals stated, “a tenan- -

ey by the entirety arises only when the gramior or testator in-
tonds that it should, Husband and wife take as tenants in com-
mon or jeint tenants if the conveyunce so indicate.” Preston v,
Smith, 293 8.W.2d 51, 59 (1955) (quoting Holt-v. Holt, 202
S.W,Q.d 650 (1947)). “Without any affirmative expression of
how they are to take, there iy « presumption that they take by
the entirety.” Id. A husband and wife can choose to own thelr
property.in any way they cheoose, whether they choose tenancy
by the entirety, tenancy in common, or joint tenants, First
American Natlonal Bank v. Hvans, 417 S.W.2d 778, 780-8]
(1967). A tenancy In common can be created by a conveyance
to a hushand and wife that shows the intent fo create 2 tenancy

“{n coramon, gnd no partienlar words are needed to show the in-
.tent, Myers v. Comer, 144 Tenn. 475, 479 (1921).

The deed was a tenancy among three persons, two of whom
were married, Courts often construe common ownership &4 ten-
ancy by the entlrety when the two owners are married and no
conkrary intent is expresyed in the deed, While the definitlon of
marriage has evolved over time, 1t has not been extended to en-
compass three or more individuals, The deed is only subject to
construction as an imstrument that creates a tenancy in com-
wmon, because the law has yet to construe a tenaney of the en-
rireties from a joint tenancy In siiuations of ownership beydnd
fwo persons who are spouses. Here, there are three owners and
the marital relatfon of each of the three i3 without significance -
to construing the tenancy created by the wording of the deed,

Fere, the deed uses the phrase “tenants in common” following
the names 6f the parties who are in tenancy. Here, the plaintiffs
argue the language 15 clear because it shows the tenancy and
the partles n ownership, while the defendant argues that the
tenancy was intended to De a tenancy by the entireties because
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William and Jewel were married when the tenancy was ereatad
and Anthony whs going. to take ownership. The instrument is
assumed to be a tenancy in the entirety unless the instrument
provides an intent to create a tenants in common, Compe}rable
to Myers, the deed containg language that explcitly deseribes a
tenancy in common. Id~at 481, The languags, here, shows in-
rent to deseribe a tenancy in common because the deed has lan-
guage that uses the terms, cenants in common, Therefore, the
2000 Warranty Deed created a tenancy in comion.

2. The statements by and among Anthony Nunley, Willigm Nuley,
and Jewel Nunley are Barred under the Dead Man’s Statute

The Tennessee Dead Man's Statute states ag follows:

In actlons or procaedings by or against exacutors, admin.
istrators, or guardians, in which judgments may be ren-
dered for or against them, neither party shall be allowed
to testify against the othar as to any transaection with or
statement by the testator, intestate, or ward, unless called
to testify therato by the opposite party, |

' TENN, CODE ANN, § 24-1.203,

The Dead Man's Statute prevents parties from glving self-
interested and self-serving testimony about interactloms and
transactions with the deceased regarding testimony that would
either increase or decresse the deceased estate, Cantrell v,

.‘Esmte of Gantrell, 19 3, W.49d 842, 846 (Tenn, Ct. App. 1999),
The Dead Man's Statute "dontemplites those cases wherein

Jjudgment may be rendered for the representative party aid
against the proposed witness, or vice versa, It does not compre-
hen‘d a case wherein no judgment could be rendered for or
against the one called upon to testify, even though a judgment
might be rendered for or againgt the personal representative.”
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Bernard v, Reaves, 178 8.W.2d 224 (Tean, Gt. App.1943). Courts
have interpreted the Dead Man's Statute as against the exclu-
slon of testimony and In faver of admission, Haynes v.
Cumberland Builders, Inc., 546 8,W.2d 228, 231 (Tenn. Ct. App.
1976). In order to reject tastimony under the statue, %(1) the
proposed witness must be a party to the sult in such a way that
judgment may be rendered for or against him; and (2) the sub-
ject matter of his or’her testimony must concern some fransac-
tion with or statement by the testator or lntestate. P Malek v.
Gunter, 2009 Tenn, App. LEXIS 851, at *1.2- 13 (Ct. App. Dec.
16, 2009) [cltmg Montague v, Themason, 18 8. W, 264 (Tenn.
1892)), The Court of Appeals sfated the Dead Man's Statute
“does not contemplate & proceeding, the result of whick can
neither increase nor diminish the assets of the estate but con- -
cerns only the manner in which the assets will be distrlbuted "
Baker v. Baker, 142 8. W.2d 757, 744 (19403,

Here, Tennessee’s Dead Man Statute allows evidence and testi-
mony to be excluded when the person is a party, & judgment
can be made for or against them, and the testimony concerns
the transaction of the testator or Intestate. Plaintiffs seek to bar
all testimony regarding the transactions between William, An-
thony, and Jewsl. The Defendant states that the deed, the pur-
chase contract, the deed of trust, and the promissory note are
not barred under the Dead Man's Statute because it will not in-
erease or deplete the estare, If the documents and testimony are
allowed, the purported purpose will be to Increase the estate’s
assets; therefore, the statements by and among Anthony Nuley,
Willlam Nunley, and Jewel Nunléy are barred under the Dead
Man's Statute,
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8. Under the Statute of Frauds, the agreements and undertakings,
other than 2000 Warranty Deed, are not admissible.

According to Tennessee’s Statute of Frands,

10 action £hell be brought... [ulpon any contract for the I
sale of lands, tenements, or hereditaments, or the mak-
ing of any lease thereof for a longer term than one )
year ... unless the promise or agreement, Upon which
such action shall be brought, or some memorandum or
ncte thereof, shall be in writing, and signed by the party
to be charged therewirh, or some other person lawfully
authorized by such party, In a contragt for the sale of
lands, tenements,-or hersditaments, the party to be
charged is the party agalnst whom enforcement of the
contract {s sought. ‘

TENN, CODE ANN. § 29-2-101(a) (4),

I Tennessee, the courts strictly enfores the Statute of Frauds as
to real property, and it is consldered an affirmative defenss,
Celico P'ship v, Shelby Cnty., 172 8.W.3d 574, 598 (Tenn. Ct.
App, 2005), No action should be brought on sales of propetty,
“unless the promise or agreement upon which such action shall
be brought, or some memotandum cor note thereof, shall be in

_writing, and signed by the party to be charged therewith, or
.. some other person by him thereunto lawfully awvthorized.”

Patterson v, Davis, 192 85.W.2d 227, 229 (1945), When looking .
at testimony,

The statite of frauds dogs not exclude parol evidence; it
simply makes certain agreements unenforceable through
suit unless they are evidenced by a signed memorandum,
The parel evidence rule protects a completely Integrated
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written contract from being varied. ox contradicted by ex-

waneous evidence but does not require any particular
. 1

type of agreement 1o be in writihg,

GRW Enters,, Inc. v Davis, 797 S.W.2d 606, 612 (Tenn. Ct, App.
1990). ’

Tennesses courts require g description of the land in writing to
satisfy the statute of frands by asserting,

a description of land is good within the statute of frauds
which on its face appears to refer to gome definite tract,
and which by the aid of parol proof can with raasonable
certainty be applied to designate such tract .. If the de-
seription is on its face so indefinite &s to be applicable to
any tract of land, then parol evidence is not admissible
at all "because its effect is to supply by parol a material
part of the agreement, which the statute of frauds re-
quires to be .. . in writlng,” Gase v. Brier Hill Collieries,
235 S.W. 57, 59 (1921) {quoting Dobson v. Litton, 45
Tenn, 616 (1868), |

Here, the written 2000 Warranty Deed s clear and unambigu-
ous, and parol evidence, whether written or oral, is not permit-
ted to contradict the deed, The Plaintiffs seek that all testimony
and parol evidence should be barred under the Statute of
Frauds, The 2000 Warranty is {a writing and deseribes the par-
tles, property, and.tenancy. The 2000 Warranty Deed is availa-
ble, .and the deed is not amblguous as it describes, the parties,
the fenancy, and the transaction; thus, the written instrameit is

clear and the Statute of Frauds bars any evidence and testimony
of the transaction of real estate,
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4, The 2000 Warranty Deed s not Subjest to Reformation in

+. Light of the 2013 Purchase Contract.

In Tennessee, “[rleformation is an equitabla process by which
the court eorrects a mistake fn writing so that it fully and accu-
rately reflects the agreement of the parties.” 22 TiNN. JUR,
RESCISRION, CANCELLATION AND REFORMATION § 46 (19999, To re
form a writing on mistake, “there must have been either a mu-
tual mistake or a unilateral mistake induced: by fraud,” Lane v,
Spriggs, 7L 5 W.3d 286, 289 (Tenn. Ct. App, 2001) (guotlng
Williams v. Botts, 3 8, W.2d 508, 509 (Tenn. Ct. App. 1999}
When looking at reform, “[a] ‘mistake' is an aet which would
have been done, or an omission which would not have occurred,
but from ignorance, forgetfulness, inadvertence, ruental incom-
petence, surgrise, misplaced confidence, or imposi'tion,” Id. at
509-10, For reformation to be appropriate, the mistake or fraud
must be proven by clear, cogent, and convincing svidence, Id.
Reformation can be & remedy “to parties and the privies of par-
tles to written instruments, to rectify them where they fail,
through mistake or fraud, to conforin with the real agreement.”

Henderson v. Henderson, 14 8.W.2d 714, 715 (1928). The chan-

¢éllor "has the power to reform and correct errors.in deeds pro-
duced by fraud or mistake.” 22 TENN., JUR, RESCISSION,
GANGELLATION AND REFORMATION § 46 (1999).

Here, Defendant seeks to referm the 2000 warranty deed fo re-
flect thé alleged original intent of Willian, Jewel and Anthony
that either survivor spousad would have & one-half interest in the.
property that could be sold to Anthony as reflacted by the asser-
tlon that Anthony acquired full title with the 2013 Contract 1o
Purchase. This is 4 request of the Qourt that requires the Court
to rewrite the 2000 deed, not merely reform it. If the Court at-
tempted to reform the 2000 Warranty Deed, the change will
likely reflect the intention of two parties, Jewel and Anthony, at
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the time of the purchase contract in 207.3. However, the reform
will not represent all part{es’ interest, The 2013 Contract wes
made after the death of William, years after the original deed.
Therefore, the interests and agresment between all three parties
Is likely not reflected in the 2018 Contrace, Furthermore, the
Gourt will lack testimony.of two of the three parties who oh-
tained ownership. In conclusion, the Court will not reform the
deed becauge the Defendant will not be able to show a mistake
with clear evidence as two parties are deceased and the con-
tract only concerns two of the parties years after the orlginal
deed,

Based an the foregoing, it is therefore Ordered, Adjudged, and
Decreed by the Court:

1, Plaint{ff's motion to bar eyvldence is granted under the parol
evidence rule and the Statute of Frauds.

2. Plaintiff's motion for judgmeant on the pleadings {s granted,

and the Court declares the 2000 warranty deed created a ten--
ants in common, and that Authony Nunley owned a 5/6™ share

at the time of his death, and that Deborah D. Bartley, Delilah J.

Nunley, and Diana Gorman each own an undlvided 1/18™ inter-

est in the real property described in the 2000 warranty deed.

3. The Defendant's counter-complaint to reform the dead is

dismissed, . ;
4. Clerk and Master, enter this Order, and mail a copy to the

attorneys of recoxd.

§o Ordered, this 17th day of July 2019
I Metissa Moreis % Gz ang Master Cf:ﬂ 'M
of the Chanc'y Gourl, Ellzabethton, ¢

Tennessan, bawly cartify that this ISEL
ftug & pr m copy of the orglnal

fied o this. ug@ )
ih!s jjs [/f , I 0 Page | 14
ein ,ﬂﬂM’ﬂ@/MzM g

Clark and Maswﬂ?

ancellor John G, Rambo




CERTIFICATE OF SERVICE

1, Melissa Moreland, Clerk and Master for the Chancery Court.of Carter County, Tennessee,
do hereby certify that a copy of the Order was served upon the parties by depositing in regular mail as follows:

Atty Brett Cole Atty Mark Dessauer
206 Princeton Road, Ste 32 1212 North Eastman Road
Jonngon City, TN 37601 P, O, Box 3740

Kingsport, TN 37664

This the 11*% day of Sepiember, 2019

MMWJM«A

MELISSA MORELAND
CLERK AND MASTER




IN THE CHANCERY COURT
FOR THE SECOND JUDICIAL DISTRICT
AT BRISTOL, TENNESSEE

SULLIVAN COUNTY, TENNESSEE
AND THE »

SULLIVAN COUNTY BOARD OF EDUCATION, :

: - Civil Action No.  B0024737

PlaintiiTs, -

*NOTICE OF ENTRY

THE CITIES OF
KINGSPORT AND BRISTOL, TENNESSEE,’
MUNICEPALITIES OF THE STATE OF TENNESSEE,

Defendants.

FiNAL ORDER

On December 23, 2015, the Court heard oral arguments on penaing motions for
summary judgment fited by Plaiintiffs and Defendants. Upon the conclusion of the hearing,
the Court reserved judgment pending the issuance of a written opinion.

l. Procedural History

On May 30, 2014, Plaintiffs, Sullivan .County, Tennessee, and the Sullivan County Boal;d
of Education f1led suit against Defendant City of Bristol, Tennessee On this same day,
Plaintiffs filed a similar lawsuit against the City of ngsport Tennessee. The Clerk and
Master assigned case number K0039409(C) to the Kingsport case. Both cases were

consolidated by order filed August 10, 2015. Finally on September 29, 2015, the Honorable
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James F. Goodwin, Jr., Presiding Judge of the Second Judicial District, designated this judge

to hear the consolidéted suits.

ﬁf R Plaintiffs sued Defendants on the basis that Plaintiffs are not receiving their allotted

| ;ﬁhare of tax révenué designated for education-that s generated by liquor-by-the-drink sales in-
the two respective municipatities. (Pls." Compl. v, Bristol 94 7, 8, 12 and Pls." Compl. v.
Kingsport 119 7, 8, 12.) Plaintiffs assert both Defendants are legally obligated to pay money to
Sullivan County as its portion of Liquor-by~the—df1nk tax revenue wrongfully withheld by the
Citles. (Pls." Compl. v. Bristol 17 and Pls.' Compl. v. Kingsport § 17.) Plaintiffs seek
approximately $1,340,037, plus interest, from the City of Kingsport for tax revenues
generated between 1980-2013. (Pls.’ Compl. v. Kingsport § 18.) Plaintiffs assert the City of
Bristol owes Sullivan County approximately $758,239 for the same time period, plus interest.
{Pls. Compl. v. Bristol § 18.)
Il. Issue

The issue before this Court is whether Tennessee Code Annotated section 57-4-306
compels a municipality that has adopted "liquor-by-the-drink” to remit taxes from the sale of
liquor-by-the-drink to the local county, where the county itself has failed to opt into the
provisions of Tennessee Code Annotated sections 57-4-301 and 57-4-306. These sections alloy
a “local political subdivision” to sell and tax liquor-by-the-drink. Determinative of this issue
is whether the phraé;e, “expended and distributed in the same manner as the county property
1 tax for schools is expended and distributed,” found at Tennessee Code Annotated seclion 57-
4~306(a)(2)(-A). This Court must.decide if this phrase is intended to mean that a municipalit‘;{,
which has locally adopted ‘Liquor~by-the-drink sales, must expend and distribute twenty-five

percent of the liquor-by-the-drink tax collected within the cities to both cities and the county
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for educational use according to the average daily attendance formula. This familiar formula

requires a county government to allocate school funding among county and municipal school

- systems within the county based on student popuLat1on flgures The County argues the

provision | ques‘mon compels a municipality to share this tax with the county school system
and, by implication, other local school systems within the county in the same manner that a
county s required to follow. In opposition, the Cities argue this provisions means the
commissioner of revenue distributes to the appropriate political entﬁy, whether municipality
or county, funds for educationa[ use, which are then expended according to a school budget.
Ill. Pracedural Posture and Facts

The cities of Bristol and Kingsport (collectively “Cities”) both passed liquor-by-the-
drink referendums. Bristol passed its referendum in May of 1984, (Defs.” Statement of
Undisputed Material Facts § 3.) Kingsport passed its referendum in November of 1984. (ld. at
9 2.) Sullivan County (“County”) has not held a liquor-by-the-drink referendum. (/d. at { 1.)
Sullivan County inftiated this litigation with the filing of its complaints on May 30, 2014,
claiming that Bristol and Kingsport were not distributing the 25% of the funds f%ofn the liquor-
by-the-drink tax in the same manner as the county property tax was expended and
distributed. (PL.’s Compl. § 15.) Further, Plaintiffs aﬂége Bristel had an obligation under
section 57-4-306 to remit some of its taxes back to the County and has failed to do so.  (/d. at
19 16-17.) Kingsport was also added as a defendant and the case was consolidated on August
10, 2015, (Se¢e Order of Consolidation (2015)). On September 17, 2015, the Cities filed their
Motion for Summary Judgment. Soon after, Sullivan County filed their Motion for Summary |

Judgment. On September 29, 2015, the case was assighed by the presiding judge of the
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second Judiclal District to this judge, Oral arguments were heard on December 23, 2015, and

this Court took the Summary Judgment Motions under advisement.

| w.summary Judgment Standard

For actions initiated on creafter July 1, 2011, such as the one at bar, Ithe standard of

o} (Supp. 20153) applies. See Rye v. Women's Care Center of Memphis, MPLLC, __ S.W.3d _, 2015
Tenn. LEXIS 904, at *32 (Tenn. Oct., 26, 2015). The statute provides:
In motions for summary judgment in any civil action in Tennessee, the moving
party who does not bear the burden of proof at trial shall prevail on its motion

for summary judgment if it:

(1) Submits affirmative evidence that negaies an essential element of the
nonmoving party's claim; or

(2) Demonstrates to the court that the nonmoving party's evidence is insufficient
to establish an essential element of the nonmoving party's clatm.

TENN. CODE ANN. § 20-16-101. The grant or denjal of a motion for suﬁwmary judgment is -a
matter of law. See Dick Broad. Co., Inc, of Tenn. v. Oak Ridge };“M, Inc., 395 S.W.3d 653, 671
{Tenn. 2013) (citing Kinsler v. Berkline, LLC, 320 S.W.3d 796, 799 (Tenn.'2010)). "Summary
judgment is appropriate when ‘the pleadings, depositions, answets to interrogatories, and
admisstons on file, together with the affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of Law."'

Rve,  S.W.3d at _, 2015 Tenn. LEXIS 906, at *35 (quoting TENN. R. Civ. P. 56.04). Pursuant
which the court dem‘és or grants the motion” for summary judgment, and our Supreme Court

has instructed that the trial court must state these grounds "before it invites or requests the

prevailing party to draft a proposed order.” See Smith v. UHS of Lakeside, Inc., 439 S.W.3d
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303, 316 (Tenn. 2014).

Concerning the requirements for a movant to prevail on a motion for summary

judgment pursuant to Tennessee Rule of Civil Procedure 56, our Supreme Court has explained

in pertinent part:

We reiterate that a moving party seeking summary judgment by attacking the
nonmoving party's evidence must do more than make a conclusory assertion that
summary judgment is appropriate on this basis, Rather, TennesseeRule 56.03
requires the moving party to support its motion with "a separate concise
statement of material facts as to which the moving party contends there is no
genuine issue for trial,” Tenn, R. Civ. P. 56,03, "Each fact is to be set forth in a
separate, numbered paragraph and supported by a specific citation to the
record.” Jd. When such a motion is made, any party opposing summary judgment
must file a response to each fact set forth by the movant in the manner provided
in Tennessee Rule 56.03. "[Wlhen a motion for summary judgment is made [and]

. . supported as provided in [Tennessee Rule 56]," to survive summary
judgment, the nonmoving party "may not rest upon the mere atlegations or
dentals of [its] pleading," but must respond, and by affidavits or one of the other
means provided in Tennessee Rule 56, "set forth specific facis” at the summary
judgment stage "showing that there is a genuine issue for trial.” Tenn. R. Civ. P,
56.06, The nonmoving party "must do more than simply show that there is some
metaphysical doubt as to the material facts." Matsushita Elec. indus. Co., 475
U.5. at %86, 106 S. Ct. 1348, The nonmoving party must demonstrate the
existence of specific facts in the record which could lead a rational trier of fact
to find in favor of the nonmoving party. If a summary judgment motion is filed
hefore adequate time for discovery has been pravided, the nonmoving party may
seek a continuance to engage in additional discovery as provided in Tehnessee
Rule 56.07. However, after adequate time for discovery has been provided,
summary judgment should be granted if the nonmoving party's evidence at the
summary judgment stage is insufficient to establish'the exdstence of a genuine .
issuz of material fact for trial. Tenn. R. Civ. P. 56,04, 56.06. The focus is on the
evidence the nonméving party comes forward with at the summary judgment
stage, not on hypothetical evidence that theoretically could be adduced, despite
the passage of discovery deadlines, at a future trial. , ‘

Rye, 2013 Tenn, LEXIS 906, at *74-75 (emphasis in original). This Court must view all of the
evidence in the light most favorable to the nonmoving party and resolve all factual inferences
in the nonmaving party’s favor. Martin v. Norfolk S. Ry. Co., 271 S.W.3d 76, 84 (Tenn, 2008);

Luther v. Compton, 5 5.W.3d 635, 639 (Tenn. 1999); Muhlheim v—Knox-Cnty. Bd of Educ., 2
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S.W.3d 927, 929 (Tenn. 1999). If the undisputed facts support only one conclusion, then the

moving party is entitled to judgment as a matter of law. See White v. Lawrence, 975 5.W.2d

1525, 529 (Tenn. 1998); McCall v. Wilder, 913 S.W.2d 150, 153 (Tenn. 1995). .

VY. Analysis

" a, Tennessee Code Annotated Section 57-4-306

The predecessor of Tennessee Code Annotated section 57-4-306 was Tennessee Code
Annotated section 57~ 162 Tennessee Code Annotated section 57-162 was the cod1f1cat10n of
provisions enacted pursuant to Public Acts 1967, Chapter Number 211 {“Public Acts” or
“Acts”) adopted in 1967 as part of a continuous dissolution of remnants of prohibition of
alcohol in the state of Tennessee. The Preamble of the Public Acts declared that the
“principle of freedom of choice of the people as to whether alcoholic beverages shall be sold
for consumptien on the premises is a fundamental foundation of a democretic society.” The
Public Act, then codified in Title 57, Chapter 1 of Tennessee Code Annotated, gave the choice
to counties, whose population was larger than 235,000 according to the 1960 federal
decennial census, to conduct a referendum for alcoholic beverage sales for on premises
consumption. See TENN. CODE ANN. § 57-164 (1968}, Tennessee Code Annotated section 57-162
govemed the distributions of tax collections from the ﬁfteen percent tax on gross sales of
alcoholic beverages of liquor-by-the-drink consumed on premises, [t provided that:

All gross receipt taxes collected under subdivision (b} of § 57-157 herein shaLl be
distributed by the commissioner of revenue as follows:

(a) Fifty percent (50%) to the general fund 'fo be earmarked for education
purposes; and (b) Fifty percent (50%) to the local political subdivision.

(1) One half (1/2) of the proceeds shall be expended and distributed in the

same manner as the county property taxes for schools is expended and
distributed.
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(2) The other one half (1/2) shall be distributed as follows:

(a) Collections of gross receipts collected in unincorporated areas to the
county general fund.

(b} Collections of gross receipts in incorporated cities, towns, to the city
or town wherein said tax is col[ected

Tennessee Code Annotated sections 57 411 and 57-162 went through many-/ revisions
and amendments mcludmg ailowmg any mumc1pallty, regardless of its size, to conduct a
referendum to authorize the sale of liquor-by-the-drink.

b, Statutory _Construction

As‘atways, the construction of a statute is a question of law. In re Estate of Tanner,
295 S,\W.3d 610, 613 (Tenn. 2009). The Supreme Court in Lee Med., Inc. v. Beecher
expounded comprehensively on the different principles and rules of statutory construction.
When this Court is “called upon to construe a statute, [this Court’s] goal 1s to give full effecf
to the General Assembly's ler;pose, stbpping just short of exceeding its intended scope.” Lee
Med., Inc. v. Beecher, 312 S.W.3d 515, 526 (Tenn. 2010} (citations omitted). “Because the |-
legislative purpose is reflected in a statute’s language, [this Court] must always begin with the |
words that the General Assembly has chosen.” [d. (citations omitted). In interpreting the
‘\;"\?ords of tho statute, this Court “must give theselwords their natural and ordinary meaning.”

Id, (citations omitted). Further, because “these words are known by the company they keep,

Jthis Court] must also construe these words in the context in which they appear in the statute

and in light of the statute's general purpose.” Id. at 526-27 {citations omitted).
“When a statute's text is clear and unambiguous, [this Court] need|s]| not look heyond

the statute itself to ascertain its meaning.” Id. at 527 (citations omitted). However,
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“Is]tatutes . . . are not always clear and unambiguous. Accordingly, when [this Court]

encounter[s] ambiguous statutory texi~language that can reasonably have more than one

) "meaning—[this Court] must resort to the rules of statutory construction and other external

sources to ascertain the. General Assembly's intent and purpose.” Jd. {citations omitted).

This Court may apply certain presumptions when construing la statute.  These
presumptions fnclude “the General Assembly used every word dehberately and that each word
has a specific rn.eamng|and purpose.”  Id. {crtations omitted). Further, this Court may
presume “the General Assembly did not intend to enact a useless statute” or “intend an
absurdity.” Id. (citations omitted) (internal quotes omitted).

This Court also may attribute certain presumptions regarding the General Assembly’s
“knowledge of the existing law affecting the subject matter of the legislation” including that
“the General Assembly knows the ‘state of the law.’” Id. (citation omitted). “In addition,
[this Court] may presume that the General Assembly is aware of its own prior ehactments”
and “the manner in which fhe courts have construed the statutes it has enacted.” Id.
(citations orn’itted).

If a statute is ambiguous, this Court may refer to external sources in resolving the
statute. This Court “may consrder, among other thmgs, public policy, hlstormal facts
precedmg or contemporaneous with the enactment of the statute being construed and the
background and purpose of the statute.” Id. at 528 (footnotes omitted). Courts “may also
consider earlier versions of thé statute, the caption of the" act, the legislatw:éi history of the
statute, and ’rlwe entire statutory scheme in which the statute appears.” Id. (footnotes

omitted). The Supreme Court cautions that “no matter how illuminating these non-codified

external sources may be, they cannot provide a basis for departing from clear codified
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statutory provisions.” Id. (citation omitted). This Court must keep in mind at all times that
“[t]he cardinal rule of statutory construction is to effectuate legislative intent, with all rules
of construction being aides to that end.” Chattanocga-Hamilton Cty. Hosp., Auth. v. qud[ey
Cty., 249 S.W.3d 361,”366 {Tenn, 2008) (citation omitted). ‘-

c. Tennessee Code Annotated sectfon 57-4-306 1s not Ambiguous

Both parties subfnitted well-thought-out and well-argued Motions for Summary
Judgmen‘g Fach Motion for Summary Judgméﬁt may be boiled down o an essential argument; |
Sullivan County argues the statute is unambiguous. (Pls.” Brief in Support of Mot. for Summary
Judgment p. 4). The County asserts that since the phraseology “expended and distributed in
the same manner as the county property tax for schools is expended and distributed” mirrors
the language of Tennessee Code Anndtated section 67-6-71 2., the Cities are required to
distribute the funds according to the average daily attendance as the counties must distribute
and expend funds.m Id. at p. 18. It is settled law that the provision of Tennessee Code
Annotated section 67-6-712(a)(1) that "expended and distributed in the same manner as the
county property tax for school purposes is expended and distributed, . ." requires-a county
receiving local option sales tax money to place those funds in the county's school fund, which

is then distributed to county and muni¢ipal school systems according to student population.

T The Local OptiQn Revenue Act {“LORA™) states in the pertinent part: “(&) The tax levied by a county un-der this
part shall be distributed as follows!

(1) .One-haif {(1/2} of the proceeds shall be expended and distributed in the same manner as the county
property tax for school purposes is expended and distributed; and A
{2) The other one-half (1/2) as follows:
. (A) Collections for privileges exercised in urincorporated areas, to su ich fund or funds of the
county as the governing body of the county shall direct;
(B} Collections for privileges exercised in incorporated cities and towns to the city o town in
which the privilege is exercisad,
{¢) However, a county and city or town may by contract provide for other distribution of the
one-half (1/2) not allocated to school purposes.” :

TENN, CODE ANN. § 67-6-712.
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Tennessee Code Annotated section 49-3-315(a) states in relevant part:

Local tax levy --Special transportation tax levy and fund.--{(a) For each LEA

there shall he levied for current operation and maintenance not more than one

school tax for all such grades as may be included in the LEA. Each LEA shall place

in one {1) separate school fund all school revenues for current school operation

purposes received from the state, county and other political subdivisions, if any .

. . . All school funds for current operation and maintenance purposes collected

by any county, except the funds raised by any local special student

transportation tax levy as authorized in this subsection, shall be apportioned by

the county trustee among the LEAs therein on the hasis of:the WFTEADA

maintained by each, during the current school year, -

Under this statute, the property taxes assessed for education must be apportioned between
the county and local municipal schaol districts. In City of Harriman v. Roane County, 553
$.W.2d 904, 908 (Tenn. 1977) the Supreme Court stated regarding local option sales tax
coliected by counties:

Under T.C.A. § 67-3052(1) [now § 67-6-712] the county is directed to expend one-

half of its sales tax proceeds for school purposes, and under T.C.A. 8 49605 [now

§ 49-3-315] these are to be divided with the city school system on an average

daily attendance basis,

The average daily attendance requires taxes to be distributed to municipalities and
colnties that both run separate school systems according to the average daily attendance of
the respective municipal _and county schools, According to the County’s interpretation, each
City is requirad to further distribute liquor-by-the-drink tax revenue to the County. Since the
Cities have nat distributed these funds to the County, the County asserts.the Cities how owe
funds to the Countyrfor undistributed funds dating from 1984, when the Cities first passed
liquor-by-the-drink referendums.

This Court agrees with the Céunty that the statute is unambiguous. However, this

Court’s agreement with the County ends there. The Court disagreas with the County’s use of

§ 67-6-712 to interpret 8 57-4-306. As a technical matter, if a statute is unambiguous, courts
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in Tennessee are not allowed to use the statutory scheme to interpret an unambiglous

statute, See Lee Med 312 S,W.3d 515 at 527, Second, the County s mterpretatmn requires

“|a two-part distribution scheme. Speciﬁcally, the Cnmmlssmner of Revenue would have to

distribute the_disputed fundstto the mumcipalitles, and then the municipalities wquld,;_have to
further distribute the funds according to the average daily attendance formula, |

The plain language of sectmn 57-4-306 states that the funds “shall be d1str1buted by
the commissioner as follows.” (emphasis added), Under subsection (a}(1), the commissioner
distributes fifty percent of the fifteen percent Hquor-by-the-drink * tax collected to
Tennessee’s general fund “earmarked for education purposes.”  TENN. CODE ANN, § §7-4-
306(a)(1). Followed by subsection (a){1) of section 57-4-306 is the conjunction “and.” Under
the subsequent subsection (a)}{2) of section 57-4-306, the commissioner distributes the other|
fifty nercent to the local political subdivision in two parts: ane-half of the balance (twenty-
five percent of the total collected) for the funding of schoois; and one-half (twenty-five
percent of the total collected) for either the county general funds, if collected in an
unincorporated town or to the “city or town wherein such tax is cotlected.” TeNN. CODE ANN. §

57-4-306(a)(2){A)-(B). Nowhere does the language require the municipalities to distribute the

l'funds according to the average daily attendance. The plain Language only requires the

Commissioner of Revenue to distribute the gross receipt taxes from the sale of liquor-by-the- |

drink tex funds.

1. The Citles are not required to Make a further distribution in like manner as
Tennessee Code Annotated section 67-6-712

The County asserts these funds flowing to the Cities under subpart (a)(2){A) of section

K7-4-306 must be further distributed in accordance with the manner of distribution found at
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“ .;Tennessee Code Annotated section 67-6-712 directs that.a county need expend only one-half

| school system on an average daily attendance basis pursuant to section 49'-'3~315. Our

|S.W.2d 904, 908 (Tenn. 1977). The 1963 Local Option Revenue Act imposes no similar

Tennessee Code Annotated section 67-6-712. However, section 67-6-712 only places an
obligation upon all counties to distribute funds from taxes it levies for education to all county

and municipal school systems, but it places no such fmposition upon the municipalities.
of the retail sales tax proceeds for school purposes, dividing such proceeds with any municipal

Supremé Court has distinguished between municipalities éﬁd counties regarding the sharing of
the balance df certain local option taxes that are not restricted to educational purposes. The
Court has found that where .the county governing body chooses to apply the remaining one-
half of the retail sales tax procged to school purposes, these proceeds must also b-e shared

with the city school systems pursuant to section 49-3-315. Harriman v. Roane County, 553

requirement upen the munic:ipalitiés of Tennessee; the municipalities may expend their one-
half of local option sales tax proceeds for their municipal school purposes without having to
distribute the funds to the average daily attendance sclieme, which would trigger sharing with
the county and any other municipal schoal system within the county. Likewise, any -additional
local option sales tax levied above the local option sales tax rate levied by the county|.
represents ém exciusive local source tax source of the municipality subject to expend'iture by
the municipality with no sharing requirement, |

2. The General Assembly elected not to require the Cities to.make a furi:her
distribution

Under the exception of Tennessee Code Annotated section 57-4-306(a)(2)(A), funds

that have been “expended and distributed te municipalitics which de not operate their own
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school systems” must remit this twenty-five percent portien to the local county. This section
pravides two elucidations to the interpretation of section 57-4-306.

First, the General Assembly could plainly stated in the first part of subsection (A} of

section 57-4-306{a)(2) that municipalities must distribute the funds. The General Assembly

did not. This is the only mention of a'local political subdivision distributing the funds that
have been distributed to it by the commissioner. If the phrase "proceeds shall be expendead
and distributed in the same manner as the county property tax for schools is expended and |

distributed . . ." required municipalities to make a further distribution, then any municipality

'Whichl elected to not operate its own school system would have remiited all of its portion

distributed to it for school purposes to the county school fund since all public education
within the municipality occurs within the county school system or systems operating within
the municipality. However, the General Assembly founds this language insufficient to require
this further distribution, and it adopted specific changes to the wording of section 57-4-
306(a)(2)(A) to require the remittance of funds “expended and distributed” to the
municipalities by the commissioner of revenue to the county school fund if the municipatity
does not operate a separate school system from the county,

There was a purpose in adding the specific requirement in subsection (A) of section 47-
4-306(2)(2), which is that "municipalities which do not operate their own school systems
separate from the county aré required to remit ane half (1/2} of their proceeds of the gross

"

rec:ef’pts liquor-by-the-drink tax to the county school-fund . . .." The General Assembly
undertook to add this additional requirement for the remittance from a municipality to the
county school fund, because the previous clause prbviding that "proceeds shall be expended

and distributed in the same manner as the county property tax for schools is expended and
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distributed . . ." imposed no requirement upon a municipality operating its own school system
to share any of its funds recetved for school purposes with the county school fund.

| Second, if the General Assembly wanted one-half of the share of liquor-by-the-drink

taxes shared by according to the average daily attendance basis pursuant to section 49-3-315,-

{the General Assembly could have simply worded sectien 57-4-306(a)(2} to require

commis'sioner of revenue to distribute the funds for local edpca‘uion' directly to the county
s&hool fund in a similar fashion as requiréd by Tennessee Code Annotated section 67-6-
712(a){1). The General Assembly did not. Further, implementing a requirement for the
commissioner of revenue to make direct remittance of liquor-by-the-drink tax revenue to the

county school fund instead of the municipality is not a new or unknown administrative process

") for state governmeni: as section 67-6-712 already imposes a requirement for local option sales

tax funds to be remitted to the counfy school fund based on the situs of the transaction.
Perhaps the County could make a mere compellﬁ'ng argument that the commissioner is
required to distribute tm‘fenty-five percent of the funds referenced at subsection (a){(2)}(A) of
section 57-4-306 in accordance with the average daily attendance scheme. The County has
not sued the commissioner, and the commissioner is not a pafty. However, even if the
comrmissioner was a party, the plain language would not support this interpretation. If the
commissioner distributed the funds according to the average daily attendance scheme, the
provision that requires the municipality to remit twenty-five percent of the funds back to the
county when the municipality does_not operate a separate school syétem would represent
surplus language at best and make no sense regardless. The inclusion of the excéption
language at Tennessee que Annotated section 57—4~306(.a)(2}(A) contemplated a muhicipal‘ity

rétaining the full twenty-five percent of the funds designated for municipal school system
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purposes and not merely- a municipality’s portion of the funds that would have been|
distributed to it according to the average daily attendance scheme.

Finally, if the County’s interpretation of section 57-4-306 was correct, the County

mcould not recoup all.the funds it claims. Any funds recelved by the ..Count‘y would go to the

county school fund; and then would have to be distributed according to the same average
daily attendance formula. This would require a third distribution seheme. This Court does

not believe the General Assembly intended an absurd result of multiple distributions and

increasing uneconomical transactional costs, Nor is this Court persuaded by the plain

language of section 57-4-306 that anything more than one distribution scheme s required,
and that is by the commissioner.

Interpreting the phrase “expended and dis'tribu;(:ed” i the whole context of section 57-
4~3(j6, the phrase means that fﬁnds will be distributed to the governmental entity in charge of
educational funding and expended in accordance with an educational budget. In other words,
the phrase “expended and distributed” is that phrase utilized by the General Assembly to
require tHat a particular fund is earmarked by the local government for the use of funding
schools. Further, the interpretation of “expended and distributed” as a'way to earmark funds
for the exclusive and restricted purposé of funding schools within the municipality receiving
the money 5 the only way to give meaning to the exception "Found at section 57-4-
306(a)(2)(A).

d. The: County is not a [ocal'political subdivision that receives a direct distribution
of liquor-by-the-drink tax revenue

Next, the funding is distributed to the commissioner to a local political subdivision.

The meanmg of "local political subdivision” is not limited to a county. Subsection (a){2)(A) of
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section 57-4-306 explicitly mentions both counties and municipalities. Further in section 57~ |-

4-306(a}(2)(B) counties, cities, and towns are mentioned. [ local political subdivision only

| meant county, then parts of (a){2)(A) and (B) of section K7-4-306 would be ,rendered

meaningless. This Court is tasked with. giving each word its full effect when comstruing a

statute. See Lee Med., 312 5.W.3d'515 at 526. The term "local political subdivision” refers to

igach political subdivision of the state, of Tennessee that has successfully undertaken the
referendum to authorize the sale of liguor-by-the-drink,

The Citles are of the belief that since the County has not passed a referendum
according t<:) section 57~4~1032, the County cannot retain any of the benefits of the fax.
{Defs.” Memorandum of Law and Fact Supporting Mot. for Summary Judgment p. 10). The
Cities rely on the Attorney General’s opinions and a Bracley County Chancery Court ruling that
have reached the same conclusion.

The Cities interpret Tennessee Code Annotated sectfon 57-4-103(a)(1) to mean the
failure of & county to pass liquor-by-the-drink referendum resulted in the county failing to
come under the provisions of § 57-4-306 and was not applicable to the County: i.e. that
saction 57-4-306 was orﬂy effective if a local political subdivision had passed a referendum.
The language.is clear from section K7-4-103(a)(1), that Chapter.4 of 'fitle 57 doés not apply to
(ocal government that fails to adopt liquorsby-the~drink. 'This means Sullivan County is not a’
“local political subdivision” for purposes of reée*iving “[{lifty per_cent {50%) to the local political
subdivision® at Tennessee Code Annotated section 57-4-306(a)(2). However, this does not:

necessarily mean the General Assembly did not intend that a county school fund would notl.

2 The pertinent part of § 57-4-103 states: (é)(ﬂ This chapter shall be effective any jurisdiction which autherizes
the sale of alcoholic beverages for consumption on the premise in a referendum in the mannar prescribed by §
57-3-106.7
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| does not prevent the General Assembly's ability to direct liquor-by-the-drink tax revenue to a

.co.um-ty school fund régardless of the legality of liquor-by-therdrink sales within a county.

receiving a direct fifty percent allocation of liquor-by-the-drink tax revenue because Sullivan

receive a share of those funds distributed to the Cities pursuant to subpart {a}(2)(A) of section

57-4-103, The failure of Sullivan County to come under the provisions of Chapter 4 of Title 57

. The General Assembly may do with this liguor-by-the-drink tax revenue wh_atever it].
pleases. The portion of liguor-by-the drink revenues dévote,d to schools .1'5 so designated only
because the General Assembly's prior determination. By not opting to adopt L.i.quor~by—the
drin-k by referendum, Chapfer 4 of Title 57 is not applicable because of Tennessee Code
Annotated section 57-4-103(a)(1), and thus the provisions of Chapter 4 that allow for
consumption of liquor-by-the drink, licensing and regulating the consumption, and the
collection of the state tax on liguor-by-the drink sales is not authorized within the
unincorporated portions of the County.

While this Court agrees that Sullivan County is not a local political subdivision for

County has not authorized its sale through the réferendum and process at Tennessee Code
Annotated section.57n4j103(a)(1), this Court finds that Sullivan County is not precluded by
section 57?4403(&){1) from receiving tiquor-by-the-drink tax revenue. o
Tennessee Code Annotated section. 57-4-103(a)(1} means the sale of liquor%byu'the-
drink, the regulations associated with it, and the taxes imposed on this ecﬁn‘omic activity, wil[
not occur within a. tocal subdivision of government that fails to adopt a liquor—by~tﬁe- ,
referendum. Section 57-4-103 only dictates which municipality or county is generally under

the authority and regulations of chapter 4 of Title 57. Section 57-4-103 imposes no direct

limitation upon which local government may receive a distribution of liquor-by-the-drink
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taxes, rather, section 57-4-103 means the sale and collection of tax revenue will not incur

within a local government that has failed to adopt liquor-by-the-drink by referendum within

| the local political subdivision. Tennessee Code Annotated section 57-4-306 specifically

| dictates how liguor-by-the-drink.taxes are distributed by the commissioner-of revenue. The

General Assembly could see fit to allow and tax certain economic activities eccurring within a
politicals subdivision of the state and vet send a portion of these collected taxes to-one or
mare of the local political subdivisions Wheré the taxed activity is not occurring, Who or what
is taxed is analytically and practically different then who or what: receives those funds,

e. The General Assembly may direct the distribution of liquor-by-the-drink tax
revenue in its discretion

It is a contrived interpretation to find that the General Asse‘mbly infended Tennesses
Code Annotated section 57-4-103(a){1) to restrict the General Assembly's prerogative in
allocating tax revenue generated from the sale of liquor-by-the drink. The General Assembly
earmarked fifty percent of all gross receipted taxes collected under section 57-4-301(c) for its
own general fund to be earmarked for education purposes. These funds are allocated.for
education purposes throughout the state of Tennessee regardless of the status of liquofwby—
the-drink sales and consumption within a locality. The portion of liquor-by-the-drink

revenues devoted to-schools s so designated only because of the legislature's prior

determination.

The legislature’ may alter or amend that decision so as to better serve the general
Welfare, according to its own exclusive discretion, The General Assembly can, and apparently
has, determined liquor taxes that accrue to a municipality for local schools shall go entirely

for education within that municipality. Such is a reasonable determination and well within
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the legislature's power. To quote from the Court of Appeals;

[t]he Appellant's position is worthy of consideration. Perhaps these in-lleu-of-tax
payments should be treated differently from other federal revenues and similar
to local property tax revenues. However, T.C.A. § 49-3-315, as presently written
and construed by the Conger court, ctearly does not permit this court to reach
such a canclusion. We suggest, as did the court in Conger, ‘The city’s prayer for
relief must be addressed to the General Assembly.

Oak Ridge City Sch. v. Anderson Cty., 677 S.W.2d 468, 471 (Tenn, Ct. App. 1984). The

County's relief from the {mplementation of the provisions of Tennessee Code Annotated
section 57-4-306, which it asserts deprives the children of its county school system the henefit
of state liquor-by-the-drink funds for education, must come fraom the General Assembly, not

this Court.

f. The Legislative History of Section 57-4-306 indicates the County is not entitled
to a portion of the funds received by the Cities for school purposes

This Court finds the provisions of Tennessee Code Annotated séction 57-4-306 are not
ambiguous. However, even if the statute is found ambiguous, the legislative history supports
this Court's interpretation of the statute that municipalities operating their own school system
are not required to share these funds with the other local governments. |

As mentioned previously, in 1980 the Attorney General rendered his opinion as to how
the lquor-by-the-drink taxes should be distributed when a municipality, but not a county, had
passed a liquor-by-the-drink referendum. 1980 Tenn. Op. Att'y. Gen. No ‘.8{)"547. The
Attorney General responded that in those situations, “the fifty percent (50%) distribution,
under T.C.A. § 57-4-306(2) [the new codificatior!\ of 57-162], of the gross: recelpts tax
collected would go entirely to the local municipality.” fd. In 1981, the Attorney General

opinioned that municipalfties that do not operate a separate school system from the county

were required to remit the fifty percent portion designated for education to the local county.
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1981 Tenn, Op. AW’y Gen, No. 81-270. In 1982, the Attorney General further clarified his

opinion regarding section 57-4-306. The Attorney General expressed his position that a

mumc*{pahty is enmtled to retain liquor- by the-drink tax funds when the local county never

' adopted liquor- by the drmk hy referendum. 1982 Tenn. Op Att’y Gen 82 21,

In resporise to the Attorney General’s opinions, the Tennessee General Assembly :
amended Tennessee Code Annotated section 57-4-306 in 1982, Senator Albmght the sponsor |-
of Senate Bill number 1817 hill/House Bill number 2277, which was offered to amend section
57-4-306, stated in committee debate that the purpose of his bill concerning section 57-4-306
was to codify the ruling of the Attorney General and the “practice” that when “proceeds .
or distribution to municipalities which do not operate their own school system separate from
the county, are required to remit one-half of their proceedings [sic] from the gross l;eceipts
liqﬁor by the drink tax to the county schaol fund.” 1982 Public Acts: Hearing on S.B. 1817

Before the Senate Finance, Ways & Means Committee {Tenn. 1982) (statements of Senator

' Albright, Member, Senate Finance, Ways & Means Committee). There was no question in

Senator Albright's under.standing o:f the state of the law regarding the ohe-hatf distribution to
the municipality and whether the municipalities of the state were required to sharé these
funds with the éounty when the mﬂn'icipality operated its own ééparate school system.
Senator Albright's presentation to the Senate Fihance, Ways & Means Committee
included his description of his understanding of the law related to distribution of tocal option
sales tax proceeds with the statement that “under the law now . . ane half of the percentages
from the gréss receipts liguor by the drink tax goes to the cities, where, uh, to go into their
city education fund - to provide, that provides an education, uh, school system." Id. Senator

Albright assured Senator Crouch that his bill “doesn’t affect you [who still operate a schoaol
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system in a city] at all. It goes to the city.” Id. Representative Davis echoed Senator
Albright when Representative Davis stated “[t]his [House Bill 2277] simply changes the (aw to
| provide that in the event the city does not operate [a] school system, that money will go to
“:che couﬁty.” 1982 Public Acts: Hearing. on. H.B. 2277 Before the House Cdiendar &%‘R'.t,ue,s_\
Committee (Tenn. 1982) (statements of Representative Davis, N\ember,. House Calendar &
Rules Committee). — ‘ :

The relevant statute for the case at b-af is Tennessee Code Annotated section 57-4-306
as it was amended in 1982 states:

(a) All gross recelpts of taxes collected under § 57-4-301(c) shall be
distributed by the commissicner as follows:

(1) Fifty percent (50%) to the general fund to be earmarked for education
purposes; and '

(2) Fifty percent (50%) to the local political subdivision as follows:

(A) One half (1/2) of the proceeds shall be expended and distributed in
the same manner as the county property tax for schools is expended
and distributed; provided, however, that except in counties having a
population of not less than twenty-seven thousand nine bundred
{27,900) nor more than twenty-seven thousand nine hundred twenty
(27,920 according to the 1980 federal census or any subsequent
federal census, any proceeds expended and distributed to
municipalities which do hot operate their own school systems

" separate from the county are required fo remit one half (1/2) of
their proceeds of the gross receipts liquor-by-the-drink tax to the
county school fund; and o ‘

(B) The other one half (1/2) shall be distributed as follows:

(i) Collections of groks receipts collected in unincorporated areas, to
the country general fund; and

(i) Collections of gross receipts in incorporated citfes and towns, to
the city or town where in such tax is collected.”

TENN, CODE ANN. § 57-4-306 (1982)(emphasis added).

Tinal Order, Page 21 of 25




As previously mentioned, before the Senate Bill 1817 was passed, Senator Albright
stated that Tennessee Code Annotated section 57-4-306 was interpreted by the General
Assembly and by ’the pract1ce of the commissioner and the respective pohtwal entities to give

lL the ‘funds from the Hquor by-the- drmk taxes to the e1ther mumcspahties or counties that
passed liquor-by-the-drink referendums. Senator Albright stated his leg1sla’mon was offered
for the purposes of codifying the 1981 and 1982 opinions of the Attorney General that.when a
municipality doés not cperate a separate school system from the county, the municipality is
required to remit twenty-five percent of the tax fund to the county. Representa‘tive Davis
echoed Senator Albright’s statements in the House. A court may presume that the General
Assembly is aware of its previous enactments and how those enactments have been
1‘nterpi”eted. In this case, the presumption is unnecessary since Senator Albright explicitly
stated why the General Assembly needed to amend section 57-4-306.

It fe not essential to determine whether the Attorney General- has fallaciously

interpreted Tennessee Code Annotated section 57-4-306 in a series of opinfons in the early

1 1980s. What is significant is the Senate and the House undérstanding and adoption of part of

the Attorney General’s reasoning related remittance to the county when a municipality did
not opera.te a4 separate school'system.l If the Senate or House disagreec with the Attorney
Gereral in other parts of his opinfon finding the law imposed no requirement %@r a
municipality to” share its distribution of liquor-by-the-drink tax revenue earmarked for
education with -the county according to the average daily attendance formula, Senator
Albright or Repfeséntative Davis could have alerted their fellow legislators to their
disagreement with tha Attorney General or the General Assembly could have further amended

saction 57-4-306 to correct the understanding of the law reached by the Attorney General.
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They did not either in their respective sessions or In the amending of section 57-4-306.

More significant to understanding the policy of the General Assembly reflected in
_ section 57-4-306, the legislative enactments of the General Assembly concerning sectior 57-4-
306 made no provision to deverse .or disturb the understanding of the law as wrii;_ten and
interpreted by the Attorney General as not requiring the municipality to share its share of
liquer-by-the-drink tax proc:é_t—:-ds with .the local coﬁnty. In fact, the legisiative record reveals
the opposite. Hypothetical.ly, if section 57-4-306 required a municipality to further distribute
liquor-by-the-drink tax funds according to the average daily attendance formula, the General
Assembly of 1982 rejected that interpretation. The General Assernbly has acquiesced to the
interpretation that section 57-4-306 means that when a municipaiity operates a separate
school system from the county, the municipality receives ail twenty-five percent funds from
the liquor-by-the-drink tax distributed to them for educational purposes. Therefore, even if
the Attorney General initially interpreted § 57-4-306 erroneously, the General Assemblyf has
accepted that interpretation.

This Court finds théf hased on either the plain {anguage or the legislative history of
section 57-4-306, the county school fund and Plaintiffs are not entitled to any portion of
liquor-py-the-drink proceeds distributed to the Cities pursuant to Tennessee Code Annotated
section 57-4-306(a) (2)(A). |

g. Tennessee’s Constitution does not preclude countles from receiving tiguor-by-
the-drink tax revenues collected within a municipality

The Cities argue the money collected on liquor-by-the-drink sales within the respective
municipalities are local taxes imposed by the municipalities, which are not subject to sharing

with the County. The relevant provision of the Constitution states:
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The General Assembly shall have power to authorize the several counties and
incorporated towns in this State, to impose taxes for County and Corporation
purposes respectively, in such manner as shall be prescribed by law; and all
property shall be taxed according to its value, upon the principles established in
regard to State taxation.

I Tenn. Gonst, Art. 1, § 29 (emphasis added),” This prowision of the Constitution thus means

saxes authorized by the General-Assembly and imposed by local government must he used for
local. government purposes. The liquor-by-the-drink tax collected within the Cities is not a
Article I, Section 29, tax imposed by the Cities =i:hat must, be used for municipal purposes.
The tax revenue generated by the liquor-by-the-drink tax is a state tax imposed uniformly

where such sales are locally authorized, A hetter example of local source revenue would be

[ the local option sales tax, which is levied by local governments themselves. While the local

option sales tax, found at Tennessee Code Annotated sections 67-6-701 et seq., is collected by
the Department of Revenue, the rate of the tax and its fmposition are determined by the
voters of the cities and counties. In contrast, the General Assembly imposed & uniform tax

throughout the state on the sale of liquor-by-the-drink, and it has determined the rate. TENN.

CoDE ANN. § 57-4-301(c).

since this Court holds that Tennessee Code Annotated section 57-4-306 imposes no

| obligation upon the Cities to share its funds recefved for school purposes from the liquor-by-

the-drink tax on gross sales of those beverages, the_Court _wil[ not adjudicate the Cities’
estoppel and laches defenses. |
VI. Conclusion
In summary, Tennessée Code Annotated section 57-4-306 is unambiguous.  The
commissioner of revenue s the only person or entity that is required to distribute funds under

section 57-4-306. The commissioner distributes fifty percent of the funds to the general state |
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fund. The commissioner then distributed the remaining fifty percent to the local political

subdlivision that adopted liquor-by-the-drink and from the tax revenue was generated.

“Twenty-flve percent of those funds must be “expended and distributed” to the respective

local political subdivision (ise. either the municipality or the county that.has.adopted liquor-
by-the-drink) to be used for fundiﬁg education. If a municipality receives these tax funds,l the
municipalityis not ‘required under section 57-4-306 to share the funds according to the
average daily attendance as the county would he required under different statutory
provisions. Even if section 57.4-306 was ambiguous, the legislative history confirms that when
a municipality is operating a separate school from the county, thaﬁ that municipality is
entitled to all of the funds.

Taking into account these consideratioﬁs and reasons, it is therefore ORDERED,
ADJUDGED, and DECREED by the Court that:

1) Summary judgment for the City of Bristol and City of Kingsport is granted;

2)  Summary judgment for Sullivan County and the Sullivan County Board of Education

is denied; |
3)  Plaintiffs’ causes of action are dismissed;
4)  Court costs are taxed to Plaintiffs.
50 ORDERED, this Zn;:i-day of February 2016.

*C) ERK & MASTER, enLer and serve this Final Order upon counsel.

Qjﬂ/ﬂ// %/W/i/

.LOR JOHN C. RAMBO,
by Order of Designation
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[N THE PROBATE COURT
FOR CARTER COUNTY
AT ELIZABETHTON, TENNESSEE

TR
1

CHAZ ALDEN HUGHES and; TESSARAI Case No. _28680
| LEE HUGHES-POWERS, |
. ACLERK & MASTER

Blaintiffs/Counter-Defendants,

V. , FILED THIS J&N__ DAY OF

| I:yfm 5 D% w1 A3,
R, ALLEN HUGHES, mma e M.
' AELIGSA MORELAND

DetendantCourter-Plalitiff. CLERK AMD MATTER

ORDER

The matter before this Court stems from a dispute hetween Plaintiffs and Defendant
regarding distribution of the proceeds of Decedent’s life Insurance policy. On August 5,
2014, D@fandant filad a Matlon for Surmary Judgment. Defendant's Motion for Bummary
1 Judgment was heard by the Honorabile John G. Rambo, Chancellor of the First Judiclal
Distict, State of Tennessee, on June 25, 2015, and is the subject of this Order,

Thare are fwo issues before this Court for adiudication:
1) Whether a constructive trust in favor tﬁ Plaintiffs is approptiate pursuant fo
Tenhesses domastic relations law. |
2) Whether Tennesses domestic relations law Is presmpled under the Supremacy

Clause of the Constittion of the United States.
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FINDINGS OF FACT

| Plaintiffs are the children and exclusive heirs of Decedent. Defendant ls the brother
of Decedenit‘,’ and s8le beneficiary of Decadent’s life insurance policy. The proceeds of
this life insurance pellcy are at issue 'in this case. |

Decedent was an employee of the L.}nited' States Postal Service. By viriue of his
federal employment, Decedent participated mn the Federal Employses Group Life
Insurance Act (“FEGLIA"), In 1891, Decedent named Defendant as sole beneficiary of his
life insurance policy. In 1982, Decedent was divorced from Cathy Hughes. As a condition
of the divorea, a Final Decree of Divorce (‘Decree”} and Marital Dissolution Agreement
(“MDA" were entered. The MDA required Defendant fo name Plaintiffs as beneficiaties.
However, Defendant remained the designated beneficlary at Decedent's death,

Plaintiffs contend that Defendarnt has repeatedly stated he is holding the policy
proceeds for Plaintiffs' benefit. Defendant has also paid balances on Plaintiffs’ college
Inans, and made various other distributions on Plaintiffs’ hehalf, Accordingly, Plainiiffs
clalm that Decedent named Defendant as sole beneficiary on the policy with the
stipulation that Defendant hold the money in trust for Plaintiffs’ benefit. Plainfiffs also
contend they are third—party neneficiaries of the policy by operation of the MDA, On these
hases, together and In the alternative, Plaintiffs maintain that imposition of a constructive
trust is the appropriate remedy. Defendant counters that Tennasses law Is preempted by

FEGLIA’s provisions, and seeks summary judgment,
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CONCLUSIONS OF LAW

A Summary Judgmeni Standard

The Supreme Court of Tenndgsee recently clarfied Tennessee’s summary.
judgment standard. In Rye & Wc}menie Care Center of Memphis, MPLLC, the Court
stated that: "

when the moving party does not bear the burden of proof at trial, the moving

party may satisfy its burden of production either (1) by affirmatively negating

an assentlal element of the nonmoving party's claim or (2) by demonstrating

that the nonmoving party's evidance &t the summary judgment slage s

insufficient to establish the nonmoving party’s claim or defense.

No. W20,13—OQBO'4--SG~H1“i-CV, 2015 Tenn, LEXIS 906 (Tenn. Oct. 26, 2015)(emphasis
added). Pursuant to the requirements of Tennessee Rule 56.03, the moving party must
“support its motion with a ‘separate concise statement of material facts as 1o which the
moving party contonds there is no ganuine issue for tial.” /d. (citing Tenn. R. Civ. P.
56,03). Importantly, the nonmoving party may not rest upon allegations or denials of its
pleading, but must respend with evidence showing there is an issue for trial, /& In

determining whether summary judgment is appropriate, the court must view evidence in

the light most favorable to the non-moving party. Haryis v. Haynes, 445 S.W.3d 143, 1486

(Tent, 2014).

1. Preliminary Evidentiary Matter
As a preliminary matter, this Court must rule on Defendant's Motlon to Strike Pari of
Afficavit of Dr. Victor C. Young. The portion of the affidavit in controversy provides:

Defendant sald he did not know the best way to give them [Plaintiffs] the
monay. | asked Defendant to the effect of "What did Brady fell you 1o do with
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the money?” Defendant replied “Make sure they were taken care of and they
got the money,” | replied “Then you know the answer

Defendant is trying to strike this portion of the aﬁ:davit on the ground that it is inadmissible

hearsay P[alntlﬁ‘ gontends that the statements are not hear..»ay, or altematwe[y. that they
come in under the Admission by Party Opponent exception to the hearsay rule,

Hearsay 's “a statement, other than one made by the declarant while testifying at
the trial or hearlng, offered into evidence to prove the truth of the matter asserted.” Tenn.
R, Evid. 807(c). If a statement is hearsay, it is not admissible, “except as provided by
thesa rules or otherwise by faw.” Tenn. R. Evid. 802. As applicable here, hearsay is
admissible if 1t is an admission by a parly opponent. Tenn. R. Evid. 803(1.2). The
Admission by Party-Opponent exception states, in pertinent part, that “[a] staternent
offered against a party that is (A} the party's own statement in cither an individual or a
representative capacily” Is not excluded by the hearsay rule. /4 Finally, and significantly
in the context of this case, Tennessee Rule of Evidence Rule 805 states that “[h]earsay
within hearsay is not excluded under the hearsay rule If each part of the combinsd
statements conforms with an exception to the hearsay rule provided in these rules or
otherwise by law,” |

In this case, Dr. Young's affidavit contains two statements that must be analyzed
under the hearsay rules. The first layer of hearsay is Defcan_dant‘s statements o Dr,
Young. The second layer of hearsay is Decedent's statements 10 Defendaht, which wére

then reiterated to Dr. \?aung by Defendant, Each level of hearsay Is addressed In tum.
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First, Defendant’s statements fo Dr. Young were made' by Defendant outside of
Jeourt. Plaintifis are attempting to use the statements io demonstrate an agreement
between Decedent and: bafend’iz:—':‘nt to hold the policy benefits in trust for PI‘é'inﬁffs;, diractly
supporting their case. As a result, the statements are offered for the truth of the métier
asserted, Therefore, Defendant's siatements to Dr. Young are hearsay.

Next, It must be determined whether Defendant's statements to Dr. Young fall within
the Admission by Party Opponent exception to the hearsay rule. The sfatements are
offered agalnst Defendant, as they directly support Plaintiffs’ case. Additionally, as
Defendant made the statements to Dr. Young, the statements are Defendant’s own
statements rﬁade ih an individual capacity, Consequently, Defendant's statements to Dr,
Young are admissible under the exception for Admission by Party-Opponent.

Second, the statements in Dr, Young's affidavit made by Decedent to Defendant
were made out of court. Decedent died prior to the present action being filed and could
not have made the slatemenlts in court, Additionally, Decedent's statements directly
support Plaintiffs’ case, and are, therefore, offered for the truth of_the matier asseited.
| Accordingly, the statements of Decedent contained in Dr. Young's affidavit are hearsay.

Further, Decedent's statements are offered againsf Defendant; és they support
Plalntlffs case. The staternents were made by Decedent who is not a party 1o this case.
,Defendant did not make the statements in any capacsty Accordingly, the statements do
not fit within the Admission by Party-Opponent exception o the hearsay rnule. Therefore,
Decedent’s statemnents 10 befe‘ndant, contained In Dr. Young's affidavit, are Inadmissible
hearsay.
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Finally, the interrelation between the statements of Defendant and Decedent in the
affidavit mQSt he addressed, Defendant's statements are admissible under a hearsay
axteption; Decedent's statements are not. As bott-are contained in the same statement
offered to the Court, the entire statement must be excluded as hearsay within hearsay.
" Therefore, the Defendant’s Motion to Sirike Part of Affidavit of Victor C. Young is

hereby granted.
. Tennessee Domestic Relations Law

Plaintiffs argue that a conetructive trust must be Imposed ofl the proceeds. This
argument is based on operation of Tennessee domestic relations law, Thus, this Court
must determine whether a construgtive trust is appropriate under these circumstances.

In Tennessee, a consiructive trust is appropriate where “property has been acquired
i such c{rctimatances that the holder of the legal title may net in good conscience retain
the beneficial Interest equity converts him Into a trustee.” Holt v. Hoft, 995 S.\.2d 68, 71
(Tenn. 1992). Constructive trusts are emplnyéd in a number of cireumstances, /dl at 72.
Bignificantly, “Tennessee courts have utilized equitable grounds fo protect persons legally
mandated to be listed es neneficlaries of a life insurance policy.” /.

' For instance, In fHofi, the couri imposed a co.nﬁtructive trust on life insurance
proceeds, where a provision in the marital dissolution agreement directed that:.the policy
proceeds be paid to the husband’s ex-wife and son. /d. The Gourt stated that “when a life
insurance policy exists at the time of the divorce decree, the mandated beneficiary of the
divoree decree retains a vested interest in that policy in the event that the ohligor spouse

does not comply with the terms of the divorce decres.” /@,
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Additionally, the Tennessee Court of Appeals, In Briceno v. Briceno, imposed &

| constructive trust on the decedent's Wife insurance policy proceeds in favor of the

decedent’s wife. No, M2006-01927-COA-R3-CV, 2007 Tenn. App. LEXIS 719 (Tenn. Ct.
App. Nov. 21, 2007). The plalntiff, the dscedent's ex-wife, had been awarded the
decedent's hfe insurance proceeds under the partles’ divorce .decree, bui upon the
decedent's death the proceeds were given io the decedent’s surviving spouse. /d., The
court reasoned that a constructive trist was an appropriate remedy, as the plaintlif had a
vested Interest in the proceeds by operaticn of the divorce decree, fdl

In this case, a consfructive frust would be eppropriate under Tennessee law.
Plaintitfs’ third-party beneficlary and resulting frust arguments merge,'cumulatively asking
that a constructive trust be imposed for thefr benefit. The controlling MDA required
Decedent to name Plaintiffs as beneficiaties of Decedent's life insurance poli{:ies.
Similarly to Mo/ the designation of Plaintiffs as beneficiaries in-the MDA gives them a
vestad interest in the policy proceeds. As Decedent's FEGLIA palicy was In effect at the |
iime of the divorce decree, it s subject to the terms of the MDA. Therefore, a constructive
trust would be Imposed by this Court, were‘thef analysis to go no further.

A. Preemption of Tennessce Domestic Relations Law

In response to Plaintiffs’ argument for & constru_ctive trust under Tennesses law,
Defendaﬁt counters that FEGLIA preempts Tennessee 'domaatic: relations law, Plainiiffs
contend that preemption applies both thropgh FEGLIA's order of precedence provision, as

well as through the statute’s ant-attachment principles.
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In reply, Plaintiffs maintain that preemption shouid not be &llowed, based on

| Defendant's fraud and wrongdoing In breaching the alleged promise to hold the policy

proceads in trust for Plaintiffs' benefit. Actordingly, preemption by FEGLIA's provislons,
and the suitahility of preemption where fraudulent conduct has allegedly taken place, are
addressed separately below.

1. ﬁreemptian by FEGLIA

“The Supremacy Clause provides that the Laws of the United Siaies’ (as well aé
troaties and the Constitution itself) ‘shall he the supreme Law of the Land . . . any Thing in
the Constitution or Laws of any state fo the Contrary notwithstanding'.” Oneek, fnc. v.
Learjet, Inc., 135 8. Ct. 1591, 1585-86 (2015). Accordingly, Congress may preempt state
law by enacting federal law. As applicable to the present case, Gongress may preempt
basad on conflict preemption, “where compliahce with both state and federal law is
impossible, or where the state law stands as an vhstacle to the accomplishment and
axecﬁtion of the full purposeé and objectives of Congress.” /d. at 1596. In such a case,
federal law holds supreme, and prevails over stete law. /o,

Here, Defeﬁdant’s summary - -judgment argument is grounded in the fedeial
preemption of Tennessse domestic relations law by FEGLIA. Regulation of domestic
relations is customarily a responsibility of state legislation. Hiltman v. Maretia, 133 8, Gt
1943, 1950 (2013), Consequently, there is a “nresumption against pre-amption of stafe
laws governing domestic relations, and family and family-property law must do major

damage to clear and substantia) federal Interests before the Supremacy Clause wil
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-domastlc ralations laws In certain instances. 14, .

than his wife. 338 U.8. 658, 856 (1950). The decedent's wife brought an action,

demand that state law will be overridden.” /d. However, conflict nreemption still applies to

. @, Preemption based on order of precedence.:

FEGLIA's language provides an order of nrecedence for payment of proceeds. In
pertineht part,'payment goes “first to the‘beneficiary or beneficiaries designated by the
employes In a signed and witnesaed writing recelved before death.” /d. at 1948. The
Eourt here must determing whether this order of precedence trumps Tennessce siate law
concerning constructive rusts.

n Wissner v, Wissner, the Bupreme Court considered whether California
community property law conflicted with provisions of a federal insurance statute. In that

case, the decedent named his mother as heneficiary of his federal insuranoe policy, rather

contending that state community property law entitled her 10 one-half of the policy
proceeds, with which the lower court agreed. /d. at 657-88. The Suprame Court
csvertumed halding that the language of the federal 1nsurance statute was controlling, and

dictated that the proceeds belonged to the named beneficiary and: no other party. /. ai

659,
Further, In Rldgeway v. Ridgeway, the Supreme Gourt consldered whether an

insured’s designatéd beneficiary under a federal nsurance statute prevails over a|
constructive trust “imposed upon the policy proceeds by a state-court detree” 454 U.8, _
46, 47 {1981), The decedent's divorce Judgment required him o keep in force life

insurance for the benefit of his children, but upoh the decedent’s death, the procesds were
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paid to his new wife. /o, at 48. The Court found controliing the provisions of the federal

| statute, holding that they “prevall over and displace nconsistent state law.” /. at 51, As

such, the federal statute’s Srder of precedence, providing that designated benefisiarios
must be paid first, was conirolling. /d

Finally, Hillmar v. Margtta provides a substantially parallel set of facis and law., 133
S. Ci. at 1947, There, the court addressed the question of whether a state statute was
preempied by FEGLIA. /d. In that case, the decedent's ex—wife was named as the
beneficlary of his life insurance policy, deapite the fact he had remarrled, because he had
not changed the tarms of the policy. /d. at 1949, The decedent’s new wife, to whom he
was married at the time of his death, sought to obiain the policy proceeds. Id. Specliically
at lssue was the conflict between FEGLIA's order of precedence, and a Virginia state law
that revakes a beneficiary designation when a divorce or annulment takes place, /fd at
1948, The Supreme Court upheld the ax-wife's beneficiary designation, finding that
Virginla law was preempted. The Goﬁrt_raasonec;l that if preemption were not applied,
state law would substitute another for the *beneficlary Congress directed shall receive the
insurance money.” /. at 1952, The Court indicated that this would frustrate Congress’
purpose in enacting the statute, which was protecting the naméd peneficlary of the policy.
In summation, the Court stated that “where a beneficiary has been duly named, the
insurance proceeds she is owed under FEGLIA cannot be allocated to anothei person by
operation of state law, and therefore the state law was pre-empted.” /d. ai 1953.

The three cases discussed above provide & plethora of similarities to this case, and

demonstrate that FEGLIA preempts any applicable Tennessee state faw, A different
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indlvidual would pravail based on whether Tennesses or federal law aﬁplies. Under
| Tennessee law, a constructive trust in favor of Plaintiffs would Ikely be imposed by
| operation of the MDA, Under federal law, FEGLIA's order of precedence would dictate
that Defendant is entitled to the proceeds' as the named beneficiary, Accordingly,
| imposition of a construciive trust under Tenn.eése@:»-law would directly conflict with
FEGLIA's provisions, and the principles of preemption would be applicable. Therefore,
the Supremacy Clause supersedes Tennessee state law, FEGLIA's provisions control,
and Defendant, as the named beneflciary, is entitled to the proceeds.
b. Preembtion by anti-attachment provision

As indicatéd ahove, Plaintiffs parfially base 'their argument for imposition of a
constructive trust on an alleged agreement between Decgdent and Defendant. Thus, |
Plaintiffs are arguing that %he proceeds should be held in trust for them by operation of
taw, Defendant, in his Motien for Summary Judgment, argues that attachment is not
nroper under FEGLIA. The Court agrees with Defendant. |

In Ridgeway, the Supreme Court considered whether the imposition of a
constructive trust conflicted with a federal insurance statute's anth-attachment provision,
454 1.8, 46, 57-58 (1981). In that case, the siatule at issue prohibitéd any “attachment,
levy, or selzure by or under any legal or equitable process whatever." id at 58, The
purposg of this provision, the Court found, wes to guarantee that the benefits were
received by the beneficiary, /d. Therefore, the Court found the anti-aftachment provision

preempted all state law that inhibited Its operation, and that a consiructive trust was

preempted. /d.
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In Hillman. the court addressed the anti-attachment provisions. or lack thereof,
under FEGLIA. 133 8. Ct: at 1954, The absence of an anti-attachment provision within
FEGLIA's terms, the Goutt said, “does not render Ridgeways and - Wisshers primary
holdings any less applicable. /d

In this case, FEGLIA is at lssue, similatly to Hiliman. Plaintiffs rargue that a
constructive trust should be impased by operation of law. This imposttion of & constructive
trust would be attachment by legal process. chever, as the Supreme Court has stated
that anti-attachment principles apply under FEGLIA, a constructive trust is inappropriate.

As EEGLIA directly conflicts with Tennesses domestic relations law on the subject of

sitachment, FEGLIA preempts state law, and FEGLIA’s anti-atiachment principles prevail.
Therefore, imposition of a constructive trust under Tennessee law 18 preemptad by
FEGLIA. |
7 V. Preemption arid Fraud
In their response to Defendant’s Motlon for Summary Judgment, Plaintiffs argue
thét while unde'r normal circumstances FEGLIA may praempt imposiion of a constructive
rusi; such is not the case hare, Plaintiffs reason that Defendant's alleged fraud and
wrongdeing prevents areemption. Plaintiffs maintain that fraudulent conduct oceurrad, in
that Defandant breached his alleged promise o Decedent that he would hold the policy
benefits in trust for Plaintiffs. |
@Generally, there is a “presumption against pr‘eamptioh, at least in areas of law
raditionally regulated by the states. Y Cipollone V. Lfggefr Group, Inc., 505 U.8. 504, 516 -

(1962), Such presumptions may only be overcome by “clear and manifest” indications of
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<555 U,8. 555 (2009),

congressional intent for the faderal law to possess preempiive authority. Wysrh v. Laving,

allow a beneficiary, such as Defendant, 10 profit from his fraudulent behavior, Defendant

'| replied, stating that Plaintiffs have no matetial evidence that proves an agreement .

between Decedent and Defendant, nor any evidence that indicates any misrepresentation
on the part of Defendant. Thus, this Court must first consider whether there is sufficient
evidence that fraudulent conduct occurred.

A. Didfraudulent conduct on part of Defendant oceur?

In Tennesses, the slements of fraud are (1) an Ententional'misrepresentation of a
material fact, (2) knowledge of the'representaﬁon’s falsity, (3) an Injury caused by
reasonable rellance on ihe representation, and (4) the requiremsnt that the
misreprasentation lnvolve a past or existing fact. Kincaid v. SouthTiust Bank, 221 SWW.3d
32 40 (Tenn. CL App. 2006).

In addition, to establish a claim for promissory fraud, the parly asserting prdmissmy

| #raud must show that, at the time‘the promisa was made, the person making the promise

| had no intentlon to perform.” £Eddings v Sears Roebuck & Co., No. W2001-01107-COA-

R3-CV, 2002 Tenn. App. LEXIS 514, at * 12 (Tenn. Ct. App. July 18, 2002). In other
words, the claimant must show “a false promise of futlre conduct without the present
intention to perform.” Cerbon Processing & Reclamation, LLC V. Valero Mkig. & Supply

Co., 823 F. Supp, 2d, 814 (W.D. Tenn. 2011).
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In Fowler v. Happy Goodman Family, the Tennessée Supreme Court held that “the
1mere subjectiva bellef of the party alleging promissory fraud that the promisor had no
intent to carty outtthe promise will not overcome a motion for summary judgment.” 575
8.W.2d 496 (Tenn. 1978). In that case, there was an affidavit indicating a fai!ure:' to
perform, but only the peiitioner’s subjective bellef and unspecified iﬂ_-f.ormation was offered |
in support of the promissory fraud claim, /d

In Kandel, the Tennesses Supreme Court held that it would be uriwilling to apply
promissory fraud ahsent cﬁrecz" proof of a mistepreseniation of actual present intertion,
Kandel v. C‘fr. For Urological Treaimem & Resgarch, F.C., No. M2000-02128-COA-R3-
GV, 2002 Tenn. App. LEXIS 26‘0- (Tenn. Ct. App. April 17, 2002) (emphasis added). In
Sears, the Tennessae Court of Appeals agreed, stating that direct oroof of present infent
to misrepresent was required. Sears, 2002 Tenn. App. LEXIS 514, at * 16,

Plaintifs allegations of fraud amount to a claim for promissory fraud, They contend
that Defendant and Decedent reached an agreement for Defendant to hold the henefits in
wust for Plalntiffs, but that Defendant did not do so. As a result, Plaintffs are clalming
there was afalse promise of future conduct without the present intent to perform.

In this cass, taking Plaintlifs’ allegations as frue, the evidence would show-that (1)
Defendant intentionally misrepresented that he would hold the benefits in frugt for
Plaintiffs; (2) that Defendant knew at the time of making the promise he was going to keep
the f)roceeds for himsolf; (3) that Decedent relled on Defendant's promise, which
frustrated Decedent's intent for Plaintiffs to have the policy proceeds; and (4) as s |

necessary for promissory fraud, that at the time of the promise, Defendant had no

Oredar of Dismissal - Page 14 of 19




Intentlon to hold the benefits in trust for Plaintiffs, However, this Court must determine

'whether the evidence, other than Plaintiifs subjective allegations, ls sufficlent 1o

demonstrate prorissory fraud, -~ . w0

Plalntiffis have offered evidence of Defendant’s failure 1o perform his alleged
promise 10 Decedent. First, Plaintiffs -have offered the afﬂdavi‘t_ of Dr. Vicitor C.,;Youn.g..
This affidavit tends to show there was an agreement between Pefendant and Decedent.
However, the pertinent portion of the affidavit was stricken fromn evidence as inadmissible
hearsay within hearsay.

Sacond, Plalntiffs have offered the affidavit of an Robert L. Weaver. Mr. Weaver is
an accountant that met with Defendant. In his afﬁdavit, Mr, Weaver states that he met with
Pefendant regarding the policy proceeds, specifically pertaining to what type of trust to set
up for Plaintiffs’ benefit. From the meeting, he maintains that it was his understanding that
Defendant knew that he was to hold the proceeds In trust for Plaintiffs as a condition fo his
being dasignatéd sole beneficiary. The affidavit does not provide any direct proof of
promissory fraud on the part of Defendant. t does tend to show an agreement between
Defendant and Decedent, but does not indleate Defendant made such agreemeént with no
interition to actually perform. As a result, this—evidence doés not support Plaintiffs’

contentions of fraud,

Third, Plaintiffs’ pleadings suggest there was an agreement between Decedent and
Defendant, Further, they contend that actlons by Defendant, including paying amounts on
their college loans and giving them various other distribution, evidence an agreemeni.

They also state that Defendant's refusal to create a trust after making these
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dishursements indicate fraudulent conduct on the part of Defendant. Finally, ‘théy state

lihat Defendant agreed to be sole beneficiary with no inteption to ever create a trust for

Plaintiffs with the proceeds. However, these contentions arg merely subjective beliefs and
do nat provide any direct proof of an agreement or fraud,

Tenhessee courts have explicitly held that direct proof.of an intenticn not to perform
the agreement at the time of its creation is required. Plaintiffs’ subjective beliefs,
embodled In their pleadings, offer no direct proof of fraud.. The affidavit of Mr. Weaver is
not direct preof of Defendant’s intention not to perform the contract at the time of its
making. The _afﬂdavit merely shows that there was an agreement; it does not indicate that
Defendant intended to commit fraud at the time of the agreement’s_' creation. In fact,
Nefendant's actions after Decadent’s death indicate that, at the time of the agreement’s
creatlon, ke had the present intent to hold the benefits In frust. In any event, Plaintiffs
have faled to proffer sufficient evidence of promissory :Fraud of misconduct,
Consequently, there is no heed to proceed further to determine whether FEGI.IA preempls
Tennessee state law when fraudulent conduct has occurred, as Plaintiffs have failed to
offer evidence sufficient to overcome summary judgment dismissal of & claim related to
fraudul&nt conduct,

Therefors, Plaintiffs’ contention that preemption fs not applicable because of

Defendant's alleged fraud must fail.
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lFThis satisfies hoth elements of Tennessee’s surmmary judgment standard.

V. | Summary Judgment

Defendant filed @ Motion for Summary Judgment in this case. Thus, based on all of
the facts and law, the final delermination of whether summary judgrnent is appropriate
must be addressed. |

Plalntiffs ask that a coristructive trust be Imposed, and assert tha;t\_.pre‘__amption Is
improper to prevent the creation of a constructlve trust. Case jaw on point explicitly states
that FEGLIA's provisions preempt conflicting state law. Cases relating to substantially
similar federal [ife insurance programs are even more on point; they explicitly say that
federal insurance ﬁrovisinns breempt imposition of 8 constiuctive FUSL

First, FEGLIA's provisions preempt all Tennessee law ihat would impose a
constructive trust based on any of Plaintiffs’ theories. Through ks preempﬂon argument,
Defendant has submitted affirmative evidence negaling an essential element of Plalniiffs’
clain that a constructive trust should be Imposed by cperation of Tennessee state law.
Additionally, and again through evidence of preemption, Defendant has dermonstrated that

Plaintitfs’ evidence is Insufficient o establish that & constructive trust must be imposed.

Second, there Is Insufficient evidencé of an agreement between Decedent and
Defendarnt, or any misreptesentation about such an agreement by Defendant, Plalntiffs’
only proffered avidence Is pleading allegations, a statement contained in an affidavit that
was stricken as inadmissible hearsay, and an affidavit of an accountant that does not
provide sufficient evidence of fraudulent conduct. This negates another essential elemnent

of Plaintiffis’ claim, that preemption is inappropriate because of Defendant's fraudulent
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conduct, As @ resuli. Defendant's evidence of preemption has negated Plaintiffs’ claims,

_;_and there is no genuine dispule requiring this case fo proceed to trial,

. For the sforementioned reasons- listed hereln it 1s haereby DECLARED and
ADJUDICATED ag follows:

o1, The proviéi‘uns of the Federal Employses Group Life Insurance Act, by operation
of the Supremacy Clause, presmpt Tennesses state law,

9 The Federal Employess Group Life Insurance Act controls and dictates that
Def‘eﬁc&ant; the named be;we‘ﬁciéry of the policy, is entiled to the policy procests,

3. Thersfare, ﬂ@fendam’s Motion for Summary Judgment is hereby GRANTED and
Plaintiffs' case is DISMISSED. |

4. Court costs are taxed 1o Pialntiffs,

*Clark and Master: wm{f;;syd mall a copy of this Order to coungsal/parties of record,
So ORDERED, this mli?;; day of %:Zé’i__ 2015,

G RAMBO GHANOE.[ML,OR
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregolng Order
was mailed, postage prepatd as follows:

This the Zél"gl day of_Npvemier 201s.

L

Steven Huret - John B. McKinnon, Ul -
A Wilson Worley PC 801 Sunset Drive, Suite B~1-
Eastman Credit Union Bldg. Johnson City, TN 37604
. ¢ Box 88
| Kingsport, TN 37662
MELISSAMORELAND
CLERK AND MASTER

Depu% Girk and %%aster
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