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BIASES AND IMPARTIALITY EXERCISE 

 
 
 
Purpose To help individuals identify some of their own sensitive spots and look at how these 

might affect their interactions with people during mediation. 
 
 
 
 
Directions List, off the top of your head, 5 things which tend to bias you toward a person  

 then 5 things which might bias you against someone.  This list will not be  
 shared with the class; it is for your own personal use.  Be honest and as  
 specific as possible. 

 
 
  1. __________________________ 1. ___________________________ 
  
  2. __________________________ 2. ___________________________  . 
 
  3. __________________________ 3. ___________________________  
 
  4. __________________________ 4. ___________________________  
 
  5. __________________________ 5. ___________________________  
 
 
 
 
* * * * * * * * *   Please stop here, and don’t proceed until we do this all together   * * * * * * * * 
 
 
 
Questions Look at your lists.  Do you see any patterns?  Do your items fall into categories 

(appearance, attitudes, behaviors)?  Does your positive list tend to look just like you? 
 Vice versa? 

 
 
 
Discuss You walk into a room to meet your two clients for the first time and one of them is 

the embodiment of your negative list.  How might your bias be communicated to this 
person?  How can you guard against this? 
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STATUS 
 

by Dr. Dennis O'Neil, Behavioral Sciences Department, Palomar College, San Marcos, California 
 

In all of the many social groups that we as individuals belong to, we have a 
status and a role to fulfill.  Status is our relative social position within a 
group, while a role is the part our society expects us to play in a given status.  
For example, a man may have the status of father in his family.  Because of 
this status, he is expected to fulfill a role for his children that in most societies 
requires him to nurture, educate, guide, and protect them.  Of course, mothers 
usually have complementary roles. 

Social group membership gives us a set of statuses and role tags that allow 
people to know what to expect from each other--they make us more 
predictable.  However, it is common for people to have multiple overlapping 
statuses and roles.  This potentially makes social encounters more complex.  A 
woman who is a mother for some children may be an aunt or grandmother for 
others.  At the same time, she may be a wife for one or more men, and she 
very likely is a daughter and granddaughter of several other people.  For each 
of these various kinship statuses, she is expected to play a somewhat different 
role and to be able to switch between them instantaneously.  For instance, if 
she is having a conversation with her mother and young daughter, she is likely to politely defer to the 
former but will be knowledgeable and "in-control" with the other.  These role related behaviors change 
as rapidly as she turns her head to face one or the other.  However, her unique personal relationships 
might lead her to think and act differently than what would be culturally expected.  In other words, 
social group membership gives us a set of role tags that allow people to know what to expect from 
each other, but they are not always straight jackets for behavior. 

   

Acquiring Status 

The way in which people get our statuses can vary significantly in detail 
from culture to culture.  In all societies, however, they are either 
achieved or ascribed.  Achieved statuses are ones that are acquired by 
doing something.  For instance, someone becomes a criminal by 
committing a crime.  A soldier earns the status of a good warrior by 
achievements in battle and by being brave.  A woman becomes a mother 
by having a baby.  She also can acquire the status of widow by the 
death of her husband.  In contrast, ascribed statuses are the result of 
being born into a particular family or being born male or female.  Being 
a prince by birth or being the first of four children in a family are 
ascribed statuses.  We do not make a decision to choose them--they are 
not voluntary statuses.  We do not pick the family we are born into nor 
do we usually select our own gender.  

Both achieved and ascribed statuses exist in all societies.  However, 
some cultures choose to emphasize the importance of one or the other.  
In North America today, achieved statuses outside of the family are  

  

 

 

Commonly expected 
role of a father around 
the world is as a 
protector and provider  
 

  

 
 Bill Clinton rose from relative 
 poverty to the Presidency of 
 the United States.  His life 
 exemplifies the national ideal 
 of a "self-made man".  In 
 contrast, his daughter was 
 accorded special treatment 
 while he was in the White 
 House because of her 
 ascribed status as the child 
 of a president. 
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reinforced while ascribed ones are generally rejected.  Children are encouraged from an early age to be 
independent and self-reliant.  They are told to better themselves in life.  This can be seen in the 
admiration of "self-made people" and in the somewhat negative image in the mass media of people 
who are rich only because they inherited it.  This strong cultural bias has led to the enactment of anti-
nepotism laws for government jobs.  These make it a crime to hire and promote people because they 
are your relatives.  In addition, the North American emphasis on achieved status has led to an 
acceptance and encouragement of social class mobility and a rejection of gender and ethnicity based 
restrictions.  

Children are taught in school from an early age that, despite the fact that they may be from a poor 
family, male or female, they should aspire to get a good education, better themselves and their family 
economically, and even become a leader in society. 

In India, ascribed, rather than achieved, social status has been strongly reinforced for more than 3,000 
years and permeates most areas of life even today.  As a result, social mobility has been very difficult 
to achieve until recent generations.  Even now, it is limited for those at the bottom of society.  At the 
heart of the Indian ascription system are castes (or varnas).  These are carefully ranked, rigidly 
hereditary social divisions of society. 
 

INDIAN CASTES 
(listed from highest status to lowest) 

  TRADITIONAL ROLE 
IN SOCIETY 

1.  Brahman  priests and teachers 
2.  Kshatriya  rulers, warriors, and landowners 
3.  Vaishya  farmers, merchants and artisans 
4.  Shudra  serfs or laborers 
5.  Scheduled castes (also called  
     untouchables, Harijan, or Dalit) 

"polluted" laborers 

Each of the Indian castes have sub-castes, or jatis, that in turn are ranked relative 
to each other.  The whole system is reinforced by the Hindu religion and 
historical traditions.  The one sixth of all Indians who are members of the 
"scheduled castes" are essentially so low in status as to be outside of the formal 
caste system.  They are the poorest people, and they mostly do the "unclean" 
ritually polluting jobs of sweeping streets, cleaning toilets, tanning leather, etc.  Members of the other 
castes are not as restricted in their occupations and aspirations today.  However, caste identity largely 
determines who one can marry in India and it prevents socializing across caste lines. 

Underlying and constantly reinforcing the Indian caste system is the Hindu religion and its concept of 
ritual pollution.  People in the higher castes must take great care not to be polluted by contact with 
members of the lower castes and especially the "untouchables."  Being polluted puts one out of one's 
caste and requires ritual cleansing.  As a result, Indian restaurants usually have chefs who are from the 
Brahman caste.  Since they are at the top of this ascribed status system, they cannot pollute any 
customers, regardless of their caste.  Likewise, a Brahman doctor would be more acceptable to all. 
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The Indian national government has attempted to encourage achieved status by outlawing many of the 
traditional aspects of the caste system.  They also have instituted affirmative action programs to 
increase the number of lower caste and "untouchable" students in universities and government.  This 
social engineering has faced considerable resentment and resistance from members of the higher 
castes.  However, the Indian government continues to encourage this change with the hope that social 
mobility will ultimately make the caste system less relevant to public life. 

Castes are not limited to India.  They may be found in one form or another in most nations today.  In 
Europe, the royal families traditionally were a separate caste from the peasant farmers, tradesmen, and 
other classes.  Only rarely were "commoners" allowed to become members of the royalty.  In North 
America, one's race or ethnicity is often a caste identity.  Most black, white, or other Americans do 
not have the option of waking up tomorrow and deciding that they will be a different race.  Society 
generally will not allow them to do it.  While race is greatly a socially and culturally constructed reality 
rather than a biological one, it is still a reality just the same in North America and in much of the rest 
of the world as well. 
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California Cases Regarding Mediator Confidentiality 

 
Amis v. Greenberg Traurig LLP – Court of Appeal, Second Appellate District, Division 3, 
California, August 17, 2011 

 Mediation privilege bars a plaintiff in a legal malpractice action from advancing inferences 
about an attorney defendant's acts or omissions during an underlying mediation 

 
Cassel v. Superior Court - (2011) 51 Cal. 4th, 113, 119 Cal. Rptr. 3d 437 

 Upheld broad protection of mediation confidentiality to exclude evidence of attorney-client 
communications relevant to malpractice claim.    

Simmons v. Ghaderi – (2008) 44 Cal.4th 570  

 Party was stopped from asserting mediation confidentiality to avoid introduction of evidence of 
oral settlement agreement. 

In re the marriage of Kieturakis – Court of Appeal, First District, Division 4, California. - Nos. 
A101719, A104661. 

 The marital settlement agreement was reached in a mediation, and sought to undo the 
settlement and judgment. 

Fair v. Bakhtiari - (2006) 51 Cal. Rptr. 3d. 871, 40 Cal. 4th 189 
 Excluded evidence of term sheet signed during mediation because it did not comply with 

Evidence Code '1123(b)   
 

Rojas v. Superior Court of California – (2004) 15 Cal. Rptr. 3d 643, 33 Cal. 4th 407 
 Excluded evidence of reports prepared for mediation, holding that a “good cause” exception to 

mediation confidentiality does not exist.  
 
Foxgate v. Bramalea –  (July 2001) 26 Cal.4th 1 

 Held that mediation confidentiality overrides the inherent power of a court to sanction counsel 
pursuant to C.C.P. §128(a)(5) for bad faith communications and conduct during a mediation.   

 
Rinaker v. The Superior Court of San Joaquin County – 74 Cal. Rptr. 2d 646, 62 Cal App. 4th 
155 
 

 Relied on constitutional right to due process rationale to compel mediator to testify in camera 
in juvenile proceedings where juvenile’s potential confinement at stake.    
 

Olam v Congress Mortgage – 68 F. Supp.2d 1110 (N.D. Cal. 1999) 
 Recognized confidentiality privilege but compelled mediator to testify in motion to enforce 

settlement where parties waived confidentiality and plaintiff was alleging physical pain, 
emotional distress, lack of free will and lack of understanding of the settlement agreement.  


