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versus John. Hancoc.k Funds-, and it talks about 

th~ gµa1ification, anc:l then they talk ab9Ut the 

methodology and all of 'those things. And "will 

substantially aid" is the question that comes 

in he~a. So let's all I'm dealing with, 

though, is specific questions, specific 

answers, and the base objection is that within 

his field of expertis-e, which .is health 

physics, that the field, the science, says in 

qrdet: to determine ll'lhether radiation exposure 

is harmful or could be harmful you must have a 

certain dose, and that to say if you don't know 

he got th.at dose, "is it harmful" would not be 

acceptable sci ence. 

Page 904 of the witness's opinion, 

questioning by Mr. Shapiro, the question is: 

i• Is there anything that you would infer or 

deduct or about whether there was any unsafe 

l .evel" unsafe level -- "bf radiation 

exposure to Mr. Payne at the time he would have 

worked at Witherspoon site all these years?" 

Answer -- remember the word is 

'"unsafe," not just whether there was an 

exposure -- "Well, \<tel ve talked about surveys 

and measurements been done all the way from the 
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early t .60s to 2007. And of course Mr, Payne 

was there 'for a $JOOd part of that period1 so my 

inference would be that certainly he did 

receive radiation that was above background 

levelt which means it's more radiation than he 

would have received ha.ct he not been there .and 

doing thos~ duties.~ Period. "And since -- so 

previously discussed the fact that there hasn't 

really been a lower thresholc;J on radiation 

exposure; what is safe and what is not safe, 

then you could inf er that there was an unsafe 
I 

level." 

And the Court finds there's no science 

to back up that last sentence and that last 

sentenc·e only. So the Court is go.ing to strike 

on Page SOS, Line 1 from the >..tord ''and" through 

the word "exposure, " because that's not backed 

up by the science. Because the s .c i ence clearly 

is, on radiation exposure, that th~re ~re 

levels by which you cannot say it's unsafe. 

The next page, ''Would you at;:1ree" 

Page ·n7. 

MR. BAKER~ 927? 

THE COURT: 927. 

"Would you agree there's a dose 
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MR. SHAPIRO: Yes. 

THE COURT: Page 953, Line l through 

Line 4 is strick~n. 

~.nd that's the end of Mr . Mantooth. 

D'o yo~ want to go on to the next one 

now o:t do you want to g.et something to eat? 

MR. BAKER: Let's get something to 

eat. 

MR. JORDAN: That's fine. 

THE COURT: We'll te,ke a 30 minute 

recess. 

(Recess. ) 

Now, the ne~t one is Dr. Vance. I 

understand you all have resdlved the issues as 

· to Dr. Vance. 

MR. JORDAN: vJe have, Your Honor. 

THE COURT : Can you, for the record, 

say how you' ve resolved it? 

MR. SHAPIRO: Yes, Your Honor. 

THE COURT: Tell me. 

MR. JORDAN: Yes, sir. On Page 537 of 

the trial t ranscript , Line 16 io Line lS, that 

cine sentence, "Particularly with respect to the 

locomotive cab, I think that there were 

injurious levels of exposure.n 
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THE CQUR.T: Take out "I think there 

MR . SHAPIRO.: Taking that out. 

HR. JORDAN: Yas. Starting with the 

Wb'.rd "particularly" 

THE COURT: From "particularly" 

through that whole sentence. Okay. 

MR. JORDAN: Yes, sir. 

A.r1.d then ·on Page 539, at Line 15; 

where it says, 1'unsafe levels of," those three 

take those out. 
( 

THE COURT: So we're taking out only 

''It.' s my opinion he was e xposed td injurious 

levels of cliesel exhaust1'? 

MR. JORbP....N ~ Yes·, sir, we 1 re takihg 

that out as well. 

THE COURT: That's the only thing that 

comes out? 

· M~~ JOl~Pf'..N . : Well; on Page 

THE COURT: At that poi:ri t. I doh' t 

mean .from there?,fter. At that .point that .'s tpe 

only thing that comes out? 

MR. JORDAN: Yes, sir. At Line 15, 

those three words: "unsafe levels of." 

THE COURT: Okay. 

t 

allisongossett@bellsouth,.net 
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MR. JO.RDAl\J: And it 's at Line 22, that 

.one $entence, "It's my opinion,ft that comes --

that whole sentence comes o'ut. 

THE COURT: Okay . Well, okay. "Based 

upon your review of the :materials in this case'· 

was Mr. Payne. exposed to exhaust fumes" -- is 

that now how we're going to rephrase the 

question? 

MR . JORDAN: Well, lito diesel exhaust 

fu.mes'' "was he exposed to diesel ii:xhaust 

fumes . " 

,'H'l''r'I 
-!"l~ COURT: "Diesel exhaust fumes 0 ? 

MR. JORDAN: Yes, sir~ 

THE COURT: And t:hen, "In my opinion 

he was exposed to injurious levels" comes out. 

An.d where it says "He said in his deposition. 11 

stays in? Okay? 

MR. JORDl\t'l: Yes / sir. And that 

resolves 

MR. SHAPIRO: That's it. 

THE COUR'l'; Is that it? AU . right. 

Let's go, 

MR. JORDAN: And as tc Dr. Weill 1 who 

is going to testify by Skype, we are· really 

just objecting and moving to strike a couple qf 

ellisongossett@bellsouth.net 
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passages ,on .Page 536 -- I'm sorry, I• ve got the 

wrong thing. 

THE COURT: Yeah , I've got 

580-something, is the first one Iive got. 

MR. JORDAN: Yeah, I'm sorry. I 

picked up the wrong stack. Page 385, starting 

at Line 8, t~ 386 through Line 2, we 're 

obj,ecting to that:. 

T'HE COURT:' Okay. 

MR. JORDAN: And on Page 418, Line 3 

through Line 15, we rre objecting to that. 
I 

THE COURT: Three -- well, if you do 

that, you take out the answer but not the 

question. If you take out all of that, you' ve 

got to object to tbe question too, or 

MR . JORDAN: Yes, sir, we do neec;:l the 

question. So that would be beginning on 

Page 417. I'm sorry, I don 1 t have that line. 

THE COURT: Okay. So you're objecting 

to all that que~tion and answer? 

MR, JORDAl-1: Yes, sir. 

THE COURT; All right, what's the next 

one? 

~R. JORDAN: That's really it. 

MR. BAKER: P...nd that's Frank, right? 

a·:i,a.isongosset t@bell south. net 
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i Section 7 he states that I exclude background 

2 exposrires. I have never so testified, instead 

3. I have always said that they are part of 

4 overall exposure that a person gets in their 

5 lifetime." 

6 The last paragraph: "CSX defendant 

7 experts agree that a general cause of lung 

8 cancer is asbestos, smoking, and radiation. ..;. 

9 agree. I have considered these causes and 

10 others in my differential diagnosis." 

11 H~ ne~er says I have i ndicatibn of 
' 

12 there's any science that says it causes. All 

13 he's ever sai d is it substantial l y increased 

14 the risk. How do.es he move from that to 

1 -_:J causes? He agrees -- just werit through 

1 r 
.l. t} agree~ng with the same thing Dr. Weill said 

17 specifically, a s we know, on radiation, that 

18 once you get above a certain nu.mber -- there's 

19 a certain number, the dose, we accepted, cannot 

20 be found to causative of anything. .That's 

21 accepted within the science ~a went though~ 

22 As to this patient, there•s no proof 

23 of the number of his exposure to radiation, so 

24 : ~ith that background, with this, how does he 

25 reach causation when he does not show, cannot 

allisongossett@bellsouth.net 
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sfiow quantitatively, a dose e~pqsure to. 

radiation? 

Page 130 

MR. SHAPIRO: 'First: of all, the Health 

Physics Society are not doctors. They are 

physicists. fl.pd I don't believe Dr. Frank in 

any way .agrees, and it 's in his testimonx at 
trial --

THE COURT: Then what did he use to 

reach that conclusion'? 

MR . SHAPIRO: He reached what doctors 

do, that's a differential diagnosis based on 

th~ 

THE COOR'l': But t.h;::.t' s not what we' re 

talking about. Differential -- that's t he 

reason I took the time to try to go through 

with Dr. ·weill and make sure my understanding 

and hi~ understandih~ of wh~t a differential 

diagnosis is. A diffeiential diagnosis 

recognizes this person ha~ something. Then to 

try to determine causation, you try to 

determine what things occurred out there wh:ich 

9ould have been the caose, which may have 

increased the risk of that thing, whatever 

you're t~eating, whi ch is wnat ·he did. Then 

you have to go throtigh and eliminate those that 

allisongossett@bellsoi.lth .net 
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10 rems .. ~ow this witness <.fOt to substci.htial 

as to the l'.:i;l:Qi~_tion appe c:irs ;nowhere in the 

record and nothing to indicate -- to .back it 

up. 

The. ·next question goes to asbes to,s . 

There's absolut7J:,y n~ - - noti,1in9 th<:it ' ~ been 

sh.own to· me today. to indicate where this 

witne~.s g~t '):he idea o~ "·stibs,tanti?l." Ye.~, 

there's srnne evidence that's going to come in 

to i _ndicate he may have been e>.;posed to some 

asbestos. Yes, a ,minority of doctors -- which 

he hGis a right, r . t!fin}c, µnder the law -- he 

d9esn 1 t have 'to ,agree with the i1;\ajority. It 

mµst be somewh;:;.t -- it must .be acc.~pted 

within :-- even if it's 'by a small -- he can't 

just make it up J USt because him and one other 

person. That ' s t-1hat Daubert 's all about. !t 

doesn't hav.e to be what the. mqjority _thinks . 

But here , he has no - .:- moving from that to say 

it'!? sJ.l.Pstantial asbestos exposure, I don't 
' . ~ 

know how he reached that idea. He's 

qup.ntirying -the degree o.r amount pf exposure 

vd th no ...,-- absolutely n'o. background whatsoever 

as t<? the 'quantifying measur~ of th.at · expo::iure. · 

As to diesel, there ' s been no p.i:oo£ 

ellisongossett~bellsouth.net 
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WINSTON PAYNE v. CSX TRANSPORTATION 
Transcript of Proceedings, November 2010 - Page58t 

l. advi$ed t.hem that asbestO$ could cause cancer, and 

2 the peer review literatur~ had lots of discussion of 

3 that back in the -- back iri. the 60's. 

4 OSHA issued a standard for asbestos 

5 ;in 1971. It was the first chemical that OSHA 

'6 regUlated, and so there was that kind of k.i.-iowledge 

7 as well. 

S So the knowledge and information 

9 that the railroad had extended back to 1935. 

10 Q. Based on your review of all your 

11 materials and everything that you analyzedr was 

12 Mr. Payne exposed to asbestos dust :at work? 

13 

14 

15 

1..6 

17 

18 

19 

20 

A. My opinion --

MR. JORDl'l.N: .Objection1 Your Honor .. 

Lack of foundation. 

THE COURT: He may ans'\>1er the 

question. Go ahead. 

We discussed earlier that the jury 

can decide the value of the aps\>ier. ·to the 

question. 

Go ahead. 

A. :rt' .s my opinion that he was exposed 

23 tq asbestos r particularly in the locomot;Lve ·cabr 

24 ,because there's a lot of history of the presence of 

25 asbestos in the cab heaters. The asbestos in those 
I 
l 
l ,__ _____________________ __..,! 

/ 

Truesdel &Rusk Court Reporting & Video 
(865} 450,9772 
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Transcript of Proceedings, November 2010 - Page 582. 

l heaters was .blowing out by the fan that was present 

2 in the heater. There' .s a lot of vibration that 

3 takes place on locomotives.; and that contrihµtes to 

4 rendering asbestos fibers airborne. 

5 He had additional exposure through 

5 brake shoes, as well as some of the buildings that 

7 he was in. Particularly with respect to the 

8 locomotive cab, I think that there were injurious 

:9 levels of exposure. 

10 Q, (BY MR. SHAPIRO} Are there any 

ll pertinent regtilations that apply in the railroad 

12 industry with regard to loco\tlotive engines and 

13 asbestos? 

14 A. There a.re. There•sa statutet as 

1.5 well as Federal Railroad Administration regulati.ons, 

16 that state that a railroad carrier may use or allow 

17 to be used a locomotive when the locomotive and .its 

'18 parts are in proper condition and .safe to operate 

19 without unnecessary d(in_ger and have been inspected. 

2 0 Well,, tl:l;e evidence from Mr. Payne 

21 is that the locomotives he was in were never 

22 inspected. The fact that they were - - that they had 

23 asbestos in the heater that was on the ·cabi and 

24. 

25 

experience shows that that's typically in bad 

condition and poor condition, indicates that t,he 
l 
·t 

i 
t 

'--------------------------------~l 
Tnie-sdel &Rusk Court Reporting & Video 

(885) 450"9772 
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monitoring with the thermoluminescent PLD that I 

2 showed you, and also internal monitoring through 

3 urinalysis, this type of thing. Monitoring the ai.r 

4 that's workers are breathing, that would be critical 

5 as well. 

6 Q. Now, we talked a few moments ago 

7 about the Tennessee the Department of Radiological 

a Health files. You reviewed those files, right? 

9 A. Rig'ht . 

10 Q. Were there material produced from 

11 the 1960 1 s all the way through 2006 or 2007 by the 

12 Tennessee regulators? 

13 A. Yes, sir. 

14 Q. In various materials do they talk 

15 about surveys? 

16 A. Yes. 

17 Q .• Do you understand when you s .ee 

18 references to a survey and a background level what 

19 it means from your experience as a health physicist? 

20 I understand what i'.t means when 

21 they get a measurement relative to background, 

22 whether i.t's higher than background or .lower than 

23 background, yes. 

24 Q. I'm going to ask you about your 

25 review of those materials in three phases, the 6 0 ' s .. 

Truesdel & Rusk Court Reporting & Video 
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1 through the 70 1 s, the 1980 1 s, and this peri.od from 

2 like 1 91 or '9.0, 1 91 through 2007. 

3 Now, in ' .9 0 or 1 .91 was there 

4 something that took place a.t the Witherspoon 

5 Scrapyard that was significant as far as regulation? 

6 A. Well, yes, it came part of the 

7 Superfund. 

Q . OkctY. ~d did you review a nUll'.ber 

.9 of reports and documents in that t;i.:me frame once it 

10 was under scrutiny to become regulated? 

11 

12 

A. 

Q. 

From 1 91 forward. 

Tell the jury what if anything •in 

13 these records of surveys and inspections that you 

14 found was relevant as far .as whether there was 

15 pi.diation contamination at that site? 

16 A .• There was actually three reports. 

17 The key oµe was done by the SlUC compa.."1.y. It was 

18 done in 2007, and this is long after the metal has 

19 been taken out, there's been remediation of the soil 

20 and everything else, but still they folind detectable 

21 levels o"f uranitim ~d plutonium on the site. It was 

22 a health hazard study, I believe. 

23 In the late 90 1 s there were two 

24 reports 

25 Slow down a second. 

Truesdel &Rusk Court Reporting & Video 
(865) 450-97?2 
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1 What did the SAIC report find as to 

2 plutonium? 

A. They found -- well, plutonium they 

4 basically in the surface soil, they found they had 

5 established what they called a level that above that 

6 level it was a contaminant of concern, which means 

7 they were going to analyze that for health impacts. 

8 And there were several samples in soil -- and memory 

9 fails, maybe even some of the groundwater that had 

10 levels of plutonium above that contani.inant of 

11 concern threshold. 

12 Q. You told us earlier, would that be 

13 found naturally there? 

14 A. No, absolutely not. 

15 Q. What about enriched uranium, what 

16 did the SAIC report in 2007 report find about 

17 enriched uranium? 

18 A. They found levels of uraniu:m 

19 isotopes which includes 238, 234, 235 all above what 

20 you would call background levels. 

21 Q. Now, when they detected those 

22 levels in the soil or 'Water, was this during the 

23 cleanup or was this after the cleanup had started in 

24 .l.991? 

25 A. It 1 s my understanding that it was 
t 
i 
l 

'--~~~~~~~~~~~-~~~~~~~~~~~~~~~~~~~ ! 

Truesdel & Rusk Court Reporting & Video 
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1 well after the cleanup. 

Q. Is there anything as a health 

Page938 

3 physicist that you can dE?riye from £indin,g plutonium 

4 . in the soi1. on that ·ten acre site? 

S A. Well, it di0n 1 t -- as we've al.ready 

6 discussed, it didn't get th.ere naturally so it had 

7 to have heen brought there. 

8 The only people 'that I know of that 

9 deal with plutonium on a regular basis is the DOE or 

10 il;:s predecessor, the AEC, so it had. to have been 

11 brought there from one of those sites. 

Q. What about enriched uraniiim? 

13 A. I would ma:ke the same statement 

14 · about enriched uranium. 

15 Q. Okay. Was there anything else in 

15 that time frame, in that cleanup time fr.ame that you 

17 want to tell the jury about? 

18 A. Well, there were two other reports. 

19 They were cal],ed remedial investigation feasibility 

20 scudy reports where essential1Y they look at all the 

21 data that's been taken and o:i:-fer th~ feasibility of 

2.2 

.23 

24 

25 

remediating a site and look a1:: different 

alternatives . 

The thing that I was particularly 

interested in was their tables of analytical 

Truesdel & Rusk Court Reporting & Vi(}filO 
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l resu1.ts, and they also recorded detectable measures 

2 of plutonium and uranium on the site. 

3 Q. What years were th,ose done? 

4 A. There were two. There was one in 

5 1996 and then another in 1999. 

6 

1 

Q. 

A. 

Okay. 

I think it was two different 

8 subcontractors. 

9 Q. All right. Does that cover that 

10 time frame, that last time frame now? 

ll, A. Yeah, I think so. 

t 12 Q. All right. What about ..... what was 

J.3 in the Tennessee regulator records from any time in 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

the 60 1 s through the 1970 1 s that you felt was 

;relevant to tell this jury about? 

A. Well, again1 the thing that 

impressed me was the sheer ma,ss of contaminated 

metal that \vas shipped. I did a quick . calculation 

just from Oak Ridge. There was like nearly 3,000 

gross tons of contaminated metal. 

Q. 'Let me stop you. How did you know 

it was contaminated? 

A. Because it said at the top of the 

page, contaminated metal. I mean, on the records 

that I :reviewed it was an inventory metal shipped 

I 

I 

I 

I 
l 

I 
~ 
t 

I 
'---~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~--' ! 

Truesdef & Rusk Court Reporting & Video 
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l and it said contaminated metal shipped to 

.2 Witherspoon. 

Q. Okay. GO ahea·d. 

4 A. All right. Records from the 

Page 940 

5 contracting officer relating to David Witherspoon's 

6 contract clearly state this is -- the vendor 

7 should -- or the buyer, the 11urchaser should 

8 und,erstand that this is not being I'm 

9 p .araphrasing here, that the metal is being sold as 

10 not uncontaminated or contaminatiOJ:l-free and it 

11 should not be assumed that it can be free released 

12 to the public. So David Witherspoon held an AEC and 

13 later a Tennessee license for radioactive material, 

14 so this was not a problem, they knew it was 

15 contaminated, he was licensed to received it ami so 

16 they sent it. 

17 The other thing was is that, also 

18 from the contracting organization was a note 

19 regarding material specifically in the right .wing 

20 yard that came from ORNL that the material is -- I 

21 ·forget whether they ·said likely or possi:Ply 

22 contamin~ted with plutonium and that they coul.d not 

23 guarantee the levels of plutonium that 'Was on the 

24 metal, that it was going to meet any type of leve],.. 

25 Q. Is that what
1

~ i.s .surface 

Troesdel & Rusk Court Reporting & Video 
(855) 4 [50-f} 772 
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1 contamination? 

Page 941 

'2 A. Well, itis pretty self-explanatory, 

3 Surface contamination is contamination that i .. s fixed 

·4 to the surface of a piece of equipment , a piece of 

5 metal, something like that. It can be rubbed off. 

6 It 1 s not integral to the metal - - it 1 s· not - - you 

7 know, short story is that surface contamination can 

8 be released into the air, it can be transferred to 

9 your hands and then to your mouth if you don't have 

10 the proper controls. 

11 Q. Okay. Anything else in the -- what 

12 about any specific Tennessee regulator tests out 

13 there in the 60 1 s or 70's, were there any that you 

14 noted in your records? 

15 A. Yes, there were several that I 

16 noted. 

l 7 There was an inspection - - the 

18 Ten...J.essee regulators got wind that there was some 

19 stuff coming from a plant up in Lynchburg, Virginia, 

.20 so they went out. They found readings as high as 25 

21 millirem per houri which ! don't know if you guys 

22 have been educated on that, but basically 

23 background -- background levels for exposure, for 

24 

25 

gamma, the natural background is something like a 

thousand times 1ess •than that, okay? So just to 
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1 kind of give an idea that what they we.re reading was 

2 not natural. 

3 Q. What is gamma radiation? 

A. Gamma gradation is photon. It has 

5 no mass .. Very penetrating, goes right through. 

6 Q. Can it go right through the human 

7 body? 

8 

9 

A. 

Q. 

10 and where? 

ll A. 

Oh, yeah. Yeah . 

And so what year was that detected 

That was in 19 -- 1968, an 

12 inspection of DWI, 1968. 

13 Q. It that David Witherspoon, Inc. , 

14 DWI? 

15 lL Yes. 

16 Q. All right. Any others that you 

17 made note of? 

18 A. Well, I just kind of picked out the 

19 things of note in the report. They found alpha 

2 . .0 contamination, not specific, whether i t was uranium 

21 or plutonium, but alpha contamination, 400,000 

22 counts per minute. 

23 Q. 

24 idea. 

25 A. 

·;,, .. 

What does that .me.an? We have no 

'Well, a picocurie is around two 
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1 counts per minute, okay, and so the natural - -

2 somewhere in the tens of picocuries is a natural 

,3 level fo·r uranium. Sa you 1 re ;looking at maybe 20 

Page943 

4 counts per minute, 20 would be a natural hackground, 

5 some'W'here in that range. So they were receiving 

6 they were detec:ting 400., 000 counts per minute. 

7 Q. Where did they detect that; did 

8 they say in the records where at the site? 

9 A. It was on a piece · of equipment, 

10 which by the way was my next point, that contained 

11 what they qall yellow cake, which is a form of 

12 uranium that ' s kind of an 'intermediate step in the 

13 processing of uranium for use in weapons. 

14 Q. So the regulators said they saw 

15 yellow cake on some equipment or what? 

16 A. Yes, it wasn't sur£ace 

17 contamination, it was like bulk quantities of yellow 

18 

19 

20 

21 

22 

23 

24 

25 

·. . 

cake in this piece o .f equipment. 

Q. Okay. What else did you record in 

that phase from the 60 1 s to the 70is sir? 

A. Early 70 1 s there was another 

inspection in the early 70's a.gain. I 1 m .sorry, I 

didn't note actual reading:s, but more deposits of 

yellow cake there. There was another inspection in 

1 73 where they detected uranimn turnings which --
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Q. What are ura:o.ium t:urnings? 
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A. Well , uranium turnings are -- the 

3 ura:o.ium left over from a machining process. If 

4 you've ever done metal work, you 'know, you try to 

S make a part out of metal and the trimm.ings drop on 

6 the floor. Same thing with uranium, when you are 

7 making parts for other things, you have turnings 

a left over. And so these we:i:e drummed up and at some 

9 point deposited on Witherspoon's site. 

10 They were reading another deposit 

11 of yellow cake, reading up to 150mr per hour. 

12 Q. What does that mean compared to 

13 what you would expect at that normal 

14 Well, that's about 150,000 times 

15 what your background would be , so --

16 Q. Where did they find that? 

17 A. That was -- I think that was 

18 associated with the yellow cake deposit, was 150rnr 

19 per hour. Yeah. 

20 The inspector ~lso :made a note that 

21 t .b.e evidence exists that the material was leaching 

22 -from the meta.l and the equipment into the g:z::ound. 

23 

24 

25 

Okay. Did you have any others up 

through ·the 70 1 s or do you want to move to the 

1980's? 
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A. Let•s move to the 80 1 s. 
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Q. All right. Let's talk about 80's. 

3 -what notes do you have of relevant activities there? 

4 Weil ; the 1 85 was a banner year. 

5 There were two -- there were -- actually there were 

6 two workers from DWI that were interviewed, and they 

7 reported high levels of contamination --

8 MR. JORDAN: Your Honor, may we 

9 approach, please? 

10 THE COURT: Is this what we talked 

11 about before? 

12 MR~ JORDJl.N: Yes. 

l3 THE COURT: We already ruled on 

14 that. It 1 s hearsay. Jury won 1 t consider 

15 .it. Go ahead. 

16 THE WITNESS: okay. 

1.7 Q. (BY MR .. SHAPIRO) What was the next 

18 inspection or finding that the regulators had? 

1.9 A. Well, actually I forget who 

20 actually did this for the railroad, but some of 

21 their -- they contracted some of their own 

22 measurements and recorded a 7 micro R per hour 

23 background. Measurements .on the site were 16 micro 

24 R per hour to 400 micro R per hour, so --

25 Q. Wnat does that mean compared to a l 
i 

'---~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ £ 
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1 ' background level? 

, A. Well, -bac~g:round of; 7, then the 

3 1 maximum would be about 35 times hack.ground_. 

4 Q. And. what year was that done? 

Page 946 

5 A. That w.as 1 85. And they collected 

6 soil samples that the range was 7 picocu:ties to 74 

7 picocuries. 

8 You could probably assume that the 

S 7 picocuries was about background · level. · 

J,O Q. So what was the highest? 

1 1 A. 74 picocurie, so ten times 

12 back.ground. 

13 Q. Any others in the $() i s of rel evance 

14 to you? 

15 A. That's the year that the metal was 

16 removed, was in 1986 by DOE , and Pm almost posi t i ve 

17 that the yellow cake they reported was what we ' ve 

18 already reported on as they were moving this metal 

19 out of here. 

20 They a1s o reported t hat ·they found 

21 urani um metal. at which they identit:ied by -"" uranium 

22 is called a pyrophoric metal / will catch on fire so • 

.23 If you take a piece. of .uranium meta1 and tak_e a file 

24 

25 

or · 9- nail or something and scrape i :t, it will spark, 

and that 1 s -- they identified that as· uranium by the 
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1 -fact that it would spark. 

2 In 1.9$7 the:re was a survey by 

3 Bechtel Na,tional that found soi·l at 23, 000 

4 picocuries per gra:tn background --

Page 947 

5 Q. So how far over background was that 

6 finding? 

7 A. Well, one is 23, 000 ati.d the. other 

8 one is roughly 10, and that's about 23-00 -- 2300 

9 times, right. 

10 They found gamma readings-, the 

11 photon readings 70 times ba.ckground. 

.12 Q. And this is Bechtel? 

13 A. Bechtel National. 

14 Q .• Are they a known consultant :Ln the 

15 field of radioactive .materials? 

16 A. Oh, yeah, they are. They are a 

17 huge company, yes. 

18 Q. Anything else they found that is 

19 relevant? I interrupted you. 

20 A. Yeah. And they reported in their 

21 report where they -- where I found the~e,, these 

22 results, they .reported that the contamination 

2.3 extends beyond DWI, David Witherspoon, Incorporated. 

24 Q. 

25 they detai.l it? 

what did they ;m.ean. by that, or did 
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A. We'll, they did. They said :it 
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2 seemed to be moving of£ the site to the east and I 

3 believe the south., but them they recorded. that it 

4 .seemed to be contained by the ditches on the other 

5 two sides. But it appeared from their readings that 

6 they -- that it was not being contained within where 

7 the metal had been. 

Q. 

9 A. 

10 Q. 

Anything else in the 80 's1 s.ir? 

I thinlc that covers it. 

Okay. Nowi you told us a few 

11 moments ago that you reviewed a whole lot of 

12 l!laterials,• and I take it you obviously reviewed 

13 these materials that you just talked about; and you 

14 wrote a written report. 

15 What was the first report you wrot.e 

16 in this case? 

1'7 A. It was May 20, 2009. 

18 Q. And I posed questions to you about 

19 whether CSX had a radiation protection program in 

pl-ace during Mr. .Payne 1 s caree;i;-. 

21 How did you answer that broad 

.22 inquiry? 

23 No.. 'I found 'no evidence that they 

24 had any nature of .a radiation protection progra:m in. 

2'5 · place. 
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Q. Based on the materials that you 
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2 just told us about, do you have any evidence from 

3 whic.h you could infer or deduce whether '(ot!r. Payne, a 

4 worker going on that site and handling train cars in 

5 and out of there, had any unsafe level of radiation 

6 exposures while he 1'<-as there? 

7 .. MR. JORD.AN: Objection, Your Honor. 

8 Complete 1ack of foundat:.ion for this witness 

9 to offer that opinion. 

10 THE COURT: Well; we'll let the 

11 witness answer the question. 

12 
' 

A. Would you repeat it, please? 
. I 

13 Q. (BY MR. SHAPIRO} Was there anything 

·14 that you could infer or deduct about whether there 

15 was any of unsafe level of radiation exposure to 

16 Mr. Payne at the time that he. would have worked at. 

17 the Witherspoon site all these years? 

18 A. Wel.l, we've talked about surveys 

19 and measurements that had been done all the way from 

20 

21 

22 

23 

the early ·60 1 s through 2007. And of course, 

Mr. Payne was there a good part of that. period, so 

my inference would be that certainly he did reced.ve 

radia:tion that was above background level, which 

24 means that it 1 s more radiation than he would have 

-25 received i:f -he had not been there or been doing 
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1 those duties. And since -- so previously discussed 

2 the fact that there .hasn 1 t really .been a lower 

$ threshold on radiation's exposure, what i::; safe and 

4 what i.s not safe, tb,en you could infer ·that that was 

5 an unsafe level of radiation exposure. 

6 Q. Can you tell this jury an exact or 

7 precise amount of radiation that he got exposed to? 

8 A. No, I cannot. The record simpl y 

9 won 1 t support that. 

10 Let me clarify .that. 

11 When I say the records won 1 t 

12 support it, not j ust, the - - I mean, there were no 

13 surveys, no personal dosimetry , no contamination 

14 measurements recorded that was on the metal that was 

15 being transported, no air monitoring -- well, there 

16 was one - - one air sample taken during one switching 

17 operat ion 1 bti.t I think that was actually conducted 

18 by the state of 'renness:ee. But .at any rate , for the 

1 9 most part there was no real da:ta for Mr . Payne. 

20 Q. I asked you earl;i.er about :;:;urfa~e 

21 contamination on metal, okay, and I guess did yo'.U 

22 understand whether Witherspoon was manipulating the 

23 scrap metal on a :routine basis at. the .site? 

24 

25 

A. Yeah.. I forget which exactly which 

documents, but I ·did :read in the documents reviewed 
i 
f 

L------------------------------J j 
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1 those duties. And since -- so previously discussed 

2 the fact that there hasn't really been a lower 

3 threshold on radiation's exposure, what is safe and 

4 what is not safe, then you could infer that that wa.s 

5 an unsafe level ·Of radiation exposure. 

Q. Can you tell this jury an exact or 

7 precise amount of radiation that he got exposed t 0 ? 

8 A. No, I cannot. The record simply 

9 won't support that. 

10 Let me clarify that. 

11 When I _say the records won't 

12 support it¥ not just t;he -- I mean,, there were no 

13 surveys, no personal dosimetry, no contamination 

14 measurements recorded that was on the metal that was 

15 being transported, no air monitoring -- well1 there 

16 was one - - one air sa.'titple taken during one switching 

17 operation, but I think that was actually conducted 

18 by the state of Tennessee. But at any rate, for the 

19 most part there wa.s no real data for Mr. Payne. 

20 Q. I asked you earlier about surf ace 

21 contamination on metal, okay, and I guess did you 

22 understand whether Witheri;:poon was manipulating the 

23 scrap metal on a routine basis at the site? 

24 A. Yeah. I forget which exactly which 

25 documents, but I rlid .read in the documents reviewed 
I 
'f 
! 

'--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ j 
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l his -main -- his ~ain thrust with the metal there, 

2 number one, he separated iron-containing metal from 

3 noniron-containing metal, and he did that with a 

4 bringing magnet, and he basically would take the 

5 magnet over a rail ca:r: and _pick it up and what stuck 

6 was iron containing and what didn't stick fell back 

7 .into the car. 

8 And he was also baling metal and 

9 shredding metal.. shredding and baling and theri. 

10. sending it to another operation. All those are very 

11 aggressive mechanical processes which for cases 

12 where the metal ha~ .surface contamination, you can 

13 expect that at least some of that was released. 

14 Q. Do we know anything - - . or I should 

15 rephrase this~ As a health physicist what do you 

16 know about airborne radioisotopes?· Once they come 

17 off a piece of metal that's being mov ed around, how 

18 far can it go? 

19 A. Well, it's highly variable and 

20 depends on a lot of factorp, but I mean it's not 

21 unus.ual for .1.t to go miles. I mean, it 1 s --

22 depending on wind conditions and eveJ:::ything else .. 

23 Q. 

24 site? 

25 A. 

We11; how big was the Witherspoon 

I understand. the whole site was 
I 
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·. :g_oY~f11i:n~nJa! s~u;-c~~, a~ 't'~n .~s.P~rr·~eyi~w~~ f!}~~i~I ~u~I~? ~!i~ a!1iC!e?: .. · 
-• • ••• ·-. I. •• • • • • •• • ·• • • •· • - .. ·' .· i . •. ;4 ••• "S .' • 

. ; ·. :p~ .. Reports. and Affid~viLqf C,ertifi~d . lndu~rjal f:l.ygienist Lepn?.rd 
, • ' ·o .... . ~ ', , . ••, ..-, · • ,l ·• o ·I , . , , •. ~. " .• t, '•, ~ • '• ...... • • i _.. :. • , • '· • * •·:· ." •·· ·. • .. :. :, ·· • 0 , • ·, ' • 

· Vance.·QetailingWinston ?avn~;·s occupational h isfory, ·inpluqirig hisexposure ·to 
. ... ,, "· : ~: ~ • • .. ,: ·~ ': ; -:~ . ;.' ' 1 , .... · .~ ~ .... . . , 't ~ · · ••• • \ : \:;< ~--. : ~ . : ..• ;. =.- '.~ ·•. ·· .. -~ '. · ~ ... :: 

.; raaiation, discussing. w6rl<pli'lce raaiation 'e~uras. ·discu~sing -~sbestos 
': .. .... ·~ • ' . ~ •• :'.~ · . '::,:, ' '~ ~ ~ • •• , •• • A .. ._:~- :: .. ·.·: _;: , ~· ··. "• • ! •• ' t ...... · ..• : ••. • .... ~ O ~ 

. . e;<P?~.\f&~ E{id ~jesel . .exl:J~u~ fµn'!r ~posm~s ~up119. hi13 ~il~o?_d ~~Bl9ym~~t, . 
.': -,· · \'~,~·~i:·; ,,~· · .. r:. - ~-: ~ . "" .- ~ .. . ? ·.·: .• ·_:.· ... y ~ ·; ·~. · ,;·.~ · ·· ·· . ~ ! .. · , ... · ! ~ .... ~,· .· 

1·incfuding diseuss1on.e.iid f?Sbestos abatement oi.rtlmed by WiinessTerry'.Rhotles, 
0 .·.~. · • ·~.=~· .... • !· • ~ •. t "<: .. '~ .:, ~ • .-: .• \. ' j . ~ '": ' • . .. : .... • :. . ·•• •. , .: ; :: · .~;;:~.~ · '· j. ~ .. · ·'A· ' ;.' ; "':.. • ~ ••• ' ... ,. 

'. who himselhliscu:sse{l remoying friable ;:lsbestos insulation from die5el e_ngines 
;·:: • • : · ,: "" ·~ .... ' . .... : . : · ·-. • • • _~; < ,·, :· • - •• ·: • •• ~. ,· :' . '.'. •• ~ : ~ 

' .. ' ) 

. ! 
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•' 

of t~e same makf:l and mo¢e1 (ls would hay~ b~en qper~te;d t>Y Winston P~yne . 
: ' , .. ~ : ' > f: •• • • ~. • .• • • • .. 4 : . • 

'Qudng his _work career, including discus$ion of .di.esel ·exhaust workplace 

· ~~~s.~r~s o~tll~~~ ~ ~y ~in.s~~~ ~a~~ -~h~~ , ~~;~~i~~ - :~qr.· :~~s~.~ ~~d ~~i~'l" 
. ;~isci~·s~~d r?dl?ti9ff ~~~~~~r~s· .~~ri~~ ~~ ~~~i;tj :qf:ti~~ :~i~~t~~ ·-~~~~.'~"~~~~ ~. 

·;·~ 'l' : "i . . •. } .· ~:=·· ·.·. : •• _: ; -~ .•• ·, ... . ·.. . • : _! ,, ~ .... ~.: ... ·, >: ·: : ~. . . l • .. : , ~.· • • 

·· .. ~to_r·-~·~arth~ ,Yl(i~~~~P?.on s~~PY~r0. ~ui$fq-e ~Kng~m~. -:\~ ·: ··: . ~ · . ;~ - .~ ~ : .·: '-: . 

·. , , : .\ .. ;~ . 3~~~~¥t~.'a'ndA~~~~~ a/ ti~~i~i· ~~~~J~~:· -~uti1~;~~;~,~~ic;h· p~~~;s, 

~~~r~ .to ~;?~~· ·~~~ du; '~· .7:~. ~l .~i;~i ~ ~;~~~< 
• · S9fapyaid, inetu~rng qi9cl!ss1pn .pf t/1~ ~cr~py~fd . c}9$!-lr? ''.l:ind · .radi9abtiye 
• • . • f! · • .. ~: - ·.;. : .(: ; : ~,\'-~ <· ·."·:· f .. ~.: ·~~ ! •. :· '/· •. • .• ~.: ... ·: .: • ~. . .-• · • . ,; ·· : : <. \~;::, ".':;; :·'.; "; ·: ~ : ~· .. :;:" ~· ~·· :~ ·:·:. :;·,.:·· : ~ . .\ ~'. ;\~: 
. · ~rerrjediation dµe ,to that. eontamination,· .and ;report$ d~taillng 'both · e.nriche\1 
• .. ' · .. ~·: ,!~·· .;. •i • ; -. •. :- • : l~.·~ -- ~~·: ·'. :-··:.: ·: ·:·z .- , ' ... ·: .· =-. . _,."_/ •: :'.r: ~~ ~~·<>·~ · . · .. ~--... ~)·<. /;'. .. ~ .. !:'•,:! ···>:· ·: .. ~.\.;" 

· · · . . 1:-lf?F?ltit:n .. incluqif)g,;yeUow YC?-k~, .a\19 plutonJt1m. cont;:!min?\ion1 ~ii?cgvere9, atthe 
·=. -: ; . ··.-~.:.~ / · :· · ~ .:t >~ ··:: -:~ --= ·.\ ~:~ · ~· ~ ..... : \. · ;)~ ·, :. · ~ -.'_ ~ : ~: ~, :·z:::; ~~~ -= .. ,, ... _.:_ .. _,!_·. ··> ; __ ,._~~::;.-· ( \ ._ ~~ ... ~-·,_-: ;· · -~ --·: 

· . ~With~~oon s¢r?pyar'd in .:thi=! yecirs followrng fts.etosµi:e, ~nd furttiefjli;oGi,i??ion. 
; ;":.'·; ·~\. ·~_: ;.:··. ?.- .' .. :<--:~ ··;., ~··:.:~ \ : : .·.\".".,_.··. ~ .· ·,·;:_; .. ;t~ ~~ -~\<:~ : .--l·,,:, : ;.· :~:·· ~.:·~ ·::·.\··:_ :,~. :":· >·~·:..~-' .~. :;.: ~ 

. ~.of lhS .iack of . ahy ~ radiation. protec,ton ·orooram durln·a· WinstofL;P~Yne~~ SOtir-a ~ : ·· 

.• .• :.'f r:~W.r.j~~~i:::2;~~~t:J~~~Q~S''.~~iu:;1 .. ~~};,~;: c·:'. .· ... 
. · ·Y~ai ;career· .. m~ny . '.r~l~ting _ti? ~iie~e! . e:Xh~u.st ,~xp<J.$Uf~$ 'tQ .. r~.~ro.~t! v~brki?fS, 

- ~ - .. ," .. _;.: .. · .. ' .. ;·· => '· · ... :· ,··. ·._~ ·. 1 .. '-:::' ' ', .. -..;.~.· : .. ;.i~- : - *: ·· . .. ~ · .. · .. ,,··.'~··. ~ ,-. ·<:· ... ·. ~.·: . '-

'es~e~ti:)s , expo~!ira · J:-9 raiJ.roaq work~rp, arid . some. · prtor !rivolv~rn?i:it in ~~?s · 
. ; •·. ~ . . ... . ~ . : . .. · .. ' · : : ·., .. .. ... '; -~ . . ·. :· · .. · .. : : : ·: .... i . . :_ ·~ . : : 

' . · . 
. : i11v.olvin_g ra~io~c,;~v~ or radi;;tidn ~~p9syrj:lp to :wo)k~.r$· : .: . : .. · 

• ' • ~ •. '+ • • • i- :·. • • ',· 1 . • . - ;· ·.. . ~ \. .. . ::. - . ·-: ·. ~. . ~ • • .... 

p. l provided written reports dated Auaust 25, 20.os; June B, 2009: an 
1. . . • • ~ • - ' • .. : • • " • • > • • • • •• • .... l. ' ; . .: ·. . ~- .... . . ~ .. ; . • • . ':. ·. . ~. • • • . ;. ... 

?rn?avi~ dated ~sept~~oer 3; 2?U9; ~n.d, r:io~t ~e:ently, an ~ffid~vi~'<;l~~ed Qc;t?bi?r 
· :2 .. 2oi2. . . . :· / . : '.. . . · , . · . "' -. : ~ .. ~ .> '-: -~: : . · .. -··: .. 
• B. Additionally, I reviey1ed i;ill of ~7 m~tetjais 9uilin£?tj !n {h_e 'iJ)q~x ,~tt,a~e9 

~ ~ • . i . ~ • > • • 

he19ft? as. t=?Cnibi~ A, \~hichYliete provided to me by counsel of the Pti:il.ntiff ptjor to my 
testimonyr~c~;v~d d,unng thet~~li~ ~o·~ ~.· ·. ·.' · ·. · . ·: , : : . , · . : , ·:· : : . : ·: · .. ; 

.;. ' ··; · ·:· ., ~~ . ........ ·~ :_, .. :· ... : ·. - ~ .. : '. .· . . 
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7; As for Winston Payne's likely expbsl;lrl? to plutonium, while calling at 

Witi:erspoon ;;cFc1pyaJ'Q, plutonium ,is recr;ign,lzed to . b~ :a .lung cancer carcinogen, · and 
'!' • • • • • . : •• . . ~ -. ' .. . ' > • • : : • ••• • • • • . : • • ~ • 

'. 

.. . ·. ; , . . .. . 

·)ff~;.;~ ~1~·~ . 
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LA.W OFFICES OF 

· .·SPLt\.P:fRA- ··COOPER-·· ... ...... ~ · ' · :· ·~~ .. ·, .'.\ .. :_;: •. ,; ~ ·- · .. · .. .. _ .... ,( 

:··µ~¥\fl~ .~Mf~~~~~~ -?·O· 
. .. . .: ':AlJ: f(eP,q_~_lpJ.¥P.¥...tf.: " .. • . 
.... ... . . ; .:.~2si~~~~~~~.i9iD "' :::. .. ; :., . ...·:. ." .. . . . .. ~ · . \ . . . 

• ~ \< ,,· •• '· ·~: ~ : · - ( • 1. ~ - • •• • • 

• ~ '· ·: . . ·: t • ·"!. ~-- .. ;. .. • ' ' • • ... ~ .. .. • • -:, 

• • ; ~ • > > ;,;. • . ~.::\,. .: ·~, • I• ·.' ~ ' • • ; t ;~ ·,· : ' )0 • ' ' >· • · 

·: ., . . :;B;ici>a.'1i N. SJu;~ t'iA. wy.DC,. J;cl 

· ._ . · -.: :·: ._'J~¥,pg;m:.l'(A"'.V~.i;ci . 
.. · " Jzm~sC.!J?;wu\V..., .lld 

"~~;s._~~~~~~~;.~~-. 
- ·. . , .. . . · • .\ 

, ~. • : . . t . 

• • .. • ' • ••• - • • ": • .. 1" • 

• ¥ :. • • • ~ •• :... ' • 

•. . ·~ .: .... 
\ • ~ ~ • ! . t 

! . 1 • t" ~I • :i 
' '· 

-, ----<6~x~Isat\ciiJ?~6iiCH~~lth , · :., .::;:,>::.~ :;:. .\ :-. >:.:: :: · '.. ,'. . ·,· >>-· 
. .. . . ·· · .--«· 1Q~1 '''~>9.t ..... -~.~"lh . .. ... , 

1

; • :. :: •• t . -.:'-_· ... ~";·.·.~·i .·., _.: ... _~:·'.;·:··.···.:·_·::···.· .'.···:·::·.····.:· ··:'·.· .. : .·,· . :~ ' .\ '. · . ..... . ~ - ,_ .. :: ... ·>i.l~~~~4~~!~:~\1t: ~;~~~r· :,· .... ~.: · : ;: r-. .. ! .f. i_ : • • • • • • : . • • • •• • .. -- .. ";\ .. 

· · ·. . .. >fitW9R.eJP.P!~·lf?~ 1¥JG;L ,, "• .. , . ,_ ·. . ·, , ..... t • • ·. ~ ·. ~ ·: : _,:_ ·, ·:· ·.. ·. : " - · •. . .,, " ·-. :.~·>:x .. ~:": "::;~ .. :,f-:1):)~ \ .:·;: .. ~-: ~;,>·· .. ·..: . .-·::":. :- ·; =. ;. ~~ .<:···::: .·:_·: _. :.: ~ .. '. . . "; .::> .. ! ... ._ .. >. ::_ 
·· -: , .. ~ . .... -:·Re. ~W..tn~t?n ~.;F:QyQ ..... w, C;:)X . ... _.: · ..... ·!. · .. • : :_ .• • ••. " ~ . .. • • • • -. . : . ~: ... • , 

: : : .. ·-;:: -.:,· :::: ;· ;;:QQJ?..:.~prj!JW,1~42 .. \, ... .. ~· . ·. :·.:.' <··", ·.· · : · : ·. ~· : .. "., . · 
·. ,' ' .. • :. : . .: .. : .. ';.Y~f~;pt<~P.lQYIJJ~nt ¥/~th. ~x !!,&,.()! ~.~~9; .1~92 ;--~9P~ ' . '. ' . . 

.
.. _::D ... -~.'~.·.··; . .o __ ·. :·~.·.· ·F.:.·~-D~ ... ·:~:n·p··.·::_·~.-.t.! .. _ ..... or..;.·~ .. J...~··.~.:;S_·~.;.2:w./ '.:.~: : .. · ...... · . . :.: , :_ ::~:.:·; i . . :··, :::.;_·c-_ :~.:.· .·. ·; . .. ; , .. ~- :· .. \ .. 

, .. . ··«: ·.r :· .. '..'·::- ::·.: ·:,'. ..... ::~ ."::. : __ 
... ; : · .. This c9rifi.W.'¥.1.a1l f:lm. re~inipg yo;..! tp .r{:ln_i;i?r:-o.fon~\'.)11~ \Yi!.'\ r.@9§.i:ci. w.i:w. 81.~~· 
. ·yv_~n:swn ,q: P.a,YJ.l,$., wlJQ ".04rrentl~' . .. s.u!f~ 'from . lll!lQ . p~~q~~ ·<¥f.19 • .qt~~r: c;i~~~J.a.~~ 

· .. : ~!.lP-~~'$- ·Y.~~ ~~q l\~,s. tp_ dQ. ~~ittl .~9~~r. Y\?V :~T~y,ye-! :tq l:! .~~~~~:O!~ . ?~§f#?!' .;?f 
; .fi1~i~l .~ez;tq!~t:(, ~DP.!i:J~~ J~r. Pciym~>:? ;~ce~ ar~. ~.It,:;'~~- ~~tj ! pr:as~Rcla~R ~1th .any 
:Pc.c:,up~_tion~l ~~9flH'?l> .be sufWrF-d dur!ng ·nis ;4f.J. y~r. ~~rn~ }'fi~'1.'.C~X f r?11~p9fu!tiqn,. 

' !pc:. (9.~>-9· ·pt~yi?.~-~-~Y, th~ ·-~~~.RO,?.~ p~~ittJtrJ~ ~Q~}80!:i?: ~q~\$J!!I!~ ;aQ.~ .,l':i~~~:V\'..'~: . . 
:f:,· ,..·· ·.".\ ::: .:._~ :.. ··-:· ~ :!.: '.! ·:.'\ ~;_·.,· .• ·.-: ~ ·- ..... ~ .• ~·:: ·:· .... :·t·>. ;. ~1 . .;~>.1 -.~. t .. · ~·" · J·•.- , . • 

. . ~-. : .· .• ;2rn . !il.~~~12\~fj~io ·:.Witf\ : rpqu~~ti.ng ' y9µr '~$ti ~a.ti~ ;P.r~~ssior?I ppiryions, J twve 

. ;~nqio~?p :rnaWnaJ~ ,pn Mr. Pa:yn_~, ; inpluqi.ng ·. ·,tri$qi~l r~aj~ 1io :pne hipif!.e.r1 a.pf! -!l~:in; 
· · ui~dica! l:eco.rqs .t~\a.tJ.\1.9 ·:19 i;re<cupaf.or.~t .e~pp~t,t~;,; jn (;>tl)~r,brm:i~~- '-~ · \. · · : . " · · · '.' . · : ... 
- ~ i. · , ~. ;'· ...... ·- ~ '; · ~. ··;:·!~.~. - ·:·- .. :!·,. ·· ~~· .. ... .. ~ . . = ·· ;.~ .. ,.1,! ·:~~·!···: . ~ ~ i.. .. ..· - ~ \. ·~~~ .. : _ ·· · ~ · ... 
. . . . . .. ' ~ .. ·. .: ~ \ ,. .· ·. . . . 

! . . . . ~ •· ' · ,~ . . • 

. ' . .. 
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., .MEfc;U9?,l .~~t?~r~~pf \N.i~~tp[1 ~?Yfl,e 
• • • • > •• *' • , ! :. : · • .. ';· • • - ••. .. ·~· ... '· <; . • • .: • : :t • 

• • • . 1 ·~ ; ,.;.~ . ~ • • • • . • ' 

··. 

·: \lf.?miiy.~~tjjc?l:A~pqiat~$. of J\n~11Je .· · · 1·· , • ,, 

, .· ·~'.~1{~~~~::;·:2~ '/~; .. /;;~: :\\'.; ... :_.;~ /::~: .'>.::·>' ., ; ':i :.:_.._'.::._ .. 

~. ~ .. ):>,u.w.rn!tM~(:ll9§p?.rou_p ?t.H?;li~ - l}i(S){~y Q. Mi::in.nfryg, M,p. 

'.' 

.. ,. ...... 

.·?. 

· .. a. 
:. .. , 

• ' t , . ·~ . 

~ '. , . ._ 
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, •<' •• - ... - . -~ ....... · , . • h •"<"'• • < • .., •• 

iO. Knoxville ·Medical Center-William RC. Stewart, 111, ·tvl.D., MPH 
~04/04107 ' : '.· . . . . ; .. ' . . . :.. ; . ' . 

11. ·. ·. 

: j2. 

. . . : ,. : -

i{no.x,Mille Pl:IJ.rno.n,~_ry ?fO!-!P. · P.'P,--. -,~IJs~ ~C?hi:i~~.r. M .. P:. 
'O~!{I'f~·\:· :' '.' '; : .. ... ·-.~· . : . . '. <: > ., ·.· :. " . 
. : '?.?*9intesti~;:ll A.~~QclFt§!s, l_nc;:; - ~,\~~peJ=~IT!~.n~qs, ~4.P : . 
:fJ?f4,919~: . . ~· ' : . '.'. . .. ' . . · .. ' . ·. '·. ' ~- ' 

. . " \ 

... "' .. ~ ~.. "; . · . • ." j 
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2. 

-~-

: : 

' . . 
... 
. ~ .. .. ~ ~ 

.• ·• . . - ~':". ·~'.~.' · .. ~·· .. !ill;.~~··:=;;~ ,;~~{-. ;\i:~:·~ ·~. ~- ~-. 
~ • . . .. ·• .. ·~i!! . 

. - .~: • ... ; · .. .. <~.~ :.·;: ;<.:· .•. .• . ·: ··" .. ; . _ ...•• ·::. 1,•'£~~r1t~ . 
. l hay~ e,n9lOl?!Ri ti)~ j9l!o~ln£n10.c;u~¢pti;;.~o a.~~ltt.in yoµr r:?v1~\.y: · :: <· .,: .. -.:;~~··:. :: . · :, · 

... : .. ,,.: ;.\·:~· .. \:~,."::::: :~ ;"· LS ~ :.~·-! ! '~:· : .. : :. ' ~ .,_ : .. :.::····" \·.- .:··· .:."\ .. ··.'::;· .. :;. :. :.~~··:< :\ f . ::. 
y~~>.t? · · · 'I~ .. B~8~:-~J.~f¥~\21~1?1~1:8i~)!ft ,tY:H!0.q.,m~rn9,{~tt~~i:;~rqi~s~i!~.D~-~i .. · .·. ·:. 

· · . ~ :P.1;-!.tqDJ~-~~ Pff!i!?.!!?.~~~ ·~~p;by_~jttu~rspQpn_{i;ypei;l W!tl:l · >~'9~ .tl~nii_ ._ .. · · 
_,, .. . , ·· ~m~nrinifitStriaa~r{B,.pages} ._. .... , .. "~ ...... _ . .-:. ·· ... :· "·· .. :.- : ::~; ~\'. · · .. -. '. ... · · ·· ·-.. ·}r:~::.ts: ... :,~j;\·;~L: _-_,_.:)\<~~~ _ .. :.:·:.:-, ."- ;· ~ ,_- '. -. · :;· ::·· .. . "--.z. -.·.: :::: :·/: ··. \ · 

: ·4121!1969 . :,op~ ·"':' ~£!J;>}~~t'.!J!E!ihq ,(lifjflt ai),q· h,a():i ~_o reap) r.i=(1atir_lg tp pltdonjJJm . :. · ·" · 

. ~ ·.':.:: ~-:: . '"/f~.~tk::~~'.:.\::/):·::;; .\\_:J.::.\ .::::.'::~; __ ~ ·;::-.:_ ~::-. .-·2.~· :" '.>.);:-:.: ....... -.·,.. . 
.:9.~~!1 ~.s~ . · . : ::~ii~U~-~~~!-1~ .~~~r!~~ .cl099f!1~n~ ; , YP~!l, Q~id~"Jo_ y.y;it9.~~iJ;::o:'1 .... ·. 

; - ~: ~ ;. -~- :_. )~:· : ·· :. :. .:;~~f;r:!§t~-~~~-~};:;_:~~'.\{).\::(:!::I~:\\ .. ·~:·_~'.:\·:·;? .. \\.::._:_ ~-:>,>-:)J~~t <::·i: ·-.:~. ·:1: 
:•~-. .. · ,~!1 .47~Q~1 , \ " ".tt! 1~~,R~::Wif~~9!!?l?fllg_?,\,!i~?tJtbJ:yg~q ,ITT~Q),o, ~?~n_g ~'WJ~.~!f-P~~- : ' · · '· .. _ ''< :.~:::';,-.:, -: · .. :· ai~0nse ;:numB0r~7ds.;:!f1"1si.l'm· · m· <:i!Vnrrecei"t>offaoi;..-;.C:i:f1e ·~afuriats\ ·. 

• , " :. 0. \ • O ~· , ,....,.~o"l', ~'1:;h .. ~ .. ~.; ...... ~~t. .. ·~ - .... ::.••:. ...... ~. ;-..,......> •< A'r-' :"l{ '• . · ~· .}til;~; . '•, ' • •,•0>'•~~~ ~1 ~ ~"":·~' ' > ... > > ~" > 

•; . ~ .. -_::."_·: ......... / :. ,' : :· ·. ', ~ :~~;f;~"tt!l l~~{i:~:~~{/f )f~;?~~):};_~:.;~ ~~:~~~~/::".:'.~\~·,:.:.,:;::~ ~-/,:;.)\\/;''·;:.: . : 
'.",'5 .. '· ~:pl_$fi;~85 , :· · '-. · ~.i,: ,, · ·~· , )~r:it:~f;~.~~~P~;~h~j~~~q;t! ."!f~vJ.~j9p. qf.~a~~l?~l~ .. ·~ . 
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Payne v. CSX October 16, 2012 

IN ',I'HE CT!<.CUIT COURT FOR KNOX COUNTY, TENNESSEE 

ANNE PAYNE, wiqow of 
WINSTON l?AYNE, 

) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

V ,, ) No. 2-231~07 

) 
) 

CSX TRP.NSPORTATION , INC~, ) 
) 
) 
) 

De£endant. ) 

* • * * * * * * * * * ~ * * * * 

EXCERPT OF PROCEEDINGS 

Before; Honorable Dale Workman, J udge 

Tuesday, October 16th, 2012 

Page 1 

==-=-=============-===========-=:;:::::;======;::::::::.===-=====-=-========·=~ 

TRUESDEL & RUSK 

A11i,son L. Gossett, LCR 
7047 Duncan 's Glen Drive 

Knoxville , Tennessee 37919 
{865} 450- 9772 

TruesdelRusk.Gom 

allisongossett@bellsouth.net 
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October 16, 2012 

Page 41 

disease or injury from which the patient is 

suffering, not to diagnose causation. That's a 

quote/unquote legal issue. It 1 .s not part 

the diagnosis . It rs a treatment issue. 

Yes, the next thing is risk factors. 

.Z:..11 of the things are risk factors . One 

exception of the three things we kept harping 

on, the thing that I mentioned before -- in 

regard to the previous doctor, Dr. Frank1 even 

though Dr. Weill says it is a minority, therets 

a minority of thought that any exposure to 

asbestos is contributory to lung cancer. It 

doesn't have to be the majority opinion so lon<~ 

as it is an accepted medical opinion . 

And so there is a group out there in 

the -- that as to .asbestos exposure is accepted 

that dose response is not the key issue . As 

compared to radiation, whic;h as I said before 

with the experts we have, everybody agrees that 

there 's a miniml.un dose that you've got to show 

t o fit that diagnosis, which this doctor never 

considers. There 1 s a minimum dose as to diesel 

fuines that this doctor has never considered 

and which is in his deposition. 

Page 686, Line 19, through 687. It is 

allisongossett@bellsouth.net 
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Ud. 19. 2U 12 3: 26PM 

IN THE CIRCUIT ·coURT FOR KNOX COUNTY. TE.NNESSE.E 

ANNE PAYNE, Widow of . f!§ED 

WINSTON PAYNE, Deceaseo!L'!Z f,CT {'~ bl 1 "l3 . 
. tLT~ •: ii'.:§E F . ;;1.m::T No.: 2'."4s·t~07 

- Pia. ln.t.lff.1.,. § 
() r t~- ,. . ·. •f "i ~ . ""'- •l!'rr :·. ~ :r;;r~~ 

i.;..,.;;H "§''''' "'~ •. u, JuryDcmand 
vs. § 

§ 
CSX TRANSPORTATION, INC., § 

§ 
Defendant. 

AFFIDAVIT OF ROSSE KERNS,M~D. 

Before ttie undersigned, a Notary Public in the city of . }(IQO ()( . 

Tennes9ee, thfo\?jll>day-cf October, 2012, .the aforesaid, .who being duty sworn, doth 
I 

·depose and say; 

1. My name Is Ross Kern~. M.D., and I am a board-certified oncologist 

practicingwllh Tennessep C,anc!'r.Speclalists. 

2. Before providing my medical opinions in this case, !was provfded extensive 

materials by Winston Payne's attorney, Richard N. Shapiro. and an Index of 

the materials that l have reviewed, and which ls accUtate, Is attactied as an 

exhibit to my <iffidavlt. 

3, As p~rt of tne materjals 1 relied, on; I. W'1S provki,ed. a 2009 · lhd~stdal 'hygiene 

anal_ysis and. rep.ort ,authoredti.y Leonard Vance, attached as an ·exhlbi\, which 

.d.lscussed the nature of radiation exppsure, asbestos expo.svre; and ·. dJeseJ 

·eXhaust furrte exposure .telaling to Winston Payne at his CSX\•IOikplace, 

-309-



UcL 19. 2Ul'.l 3:2&1'M ln ~antec Spec.Jal 1sts . 

· .. 

4. I was also provlcied ~ report on epidemiology ;;i_uthored by Rlc~ard Ola.pp, 

attached as an exhiblt, which discussed both radlation and asbestos Issues 

and the known connection between these carcinogenic exposures and lung 

cancers. 

5. Priot to providing my opinions about the causes of Winston Payne'.s cancer, 

he had beef} my onoo\ogy patient for many . years, since 2005, a.nd I had 

· prov~ded hlm his clinical oncology care ·during that time and had occasion to 

discuss .wjth him the nature .of his workplace exposures to radioactive 

materials, asbestos, anc! diesel exhaust fumes on a number of occasloris 

prior to providing my opinion, which was based on a medical differential 

diagnosis, as. r explained during my testimony in 2010 . 
. \ 

6. As part of the differential diagnosis relating to fhe causes of his lung cancer, I 

ruled out other potential causes, besides the workplace carcinogens, and 

clga~tte amoking, ,and conclucfed, to a reasonable degree of medical 

probabiiily, that radiatiohi asbestos and di~sel exhaust fume carcinogen 

~xposure~. together with cigarette smoke carcinogens, 1Afere the causes of hls 

lung cancer. 

7. As l explained durlng my 2010 testimony, l did not bel!eve it was med!ca!ly 

possible :to sort out the relattve contribution of each carcinogen. but 

concluded that au four carctnog_ens c;onttlbuted to caµs~ Win$ton Payne';> . . 

lung cancer, 

8. As an oncologist, I cannot recall having precise dose or quantilall~ data In 

order to arrive at a medical opinion relating to causes of cancer in my 
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Ocl. 19. 2012 3:26PM Tn C.i.ncer Sp?Cilli~h tJo. 2104 ·r. 

ohcoiqgy patlents. The tack of haying specific dose or qvantily inform13.~iqn o~ 

my P?iients' exposl1res in the past, has riot prevented ma; or other 

cincor~glsts ln general, from providing medical care or opinions Dn the caus~s 

of cancer in oncolqgy patients Where called upoh to do so. Oncologists 

evaluate these !$sues based on ihe history and physical, diagnostic a,nd 

cl!nlcal , results, the nature and 'qu<iHW of E?){posur-e!;!, espeoialLy to l<nown 

carclnosens, and where available, we re'y on other occupatlona! lnformatron, 

and ln fhls situation I was provided ~xtensive materials relating to my patient's 

workplace. 

9. Ali of my past opinions, and the o,pinlons in this affidavit, resulted frO!J1 my 

medical training as an oncologist, and from a complete differential 
I 

diagno?is/ana!ysls, arid are provided to a reasonable degree of medical 

probabj[jty. 

'Ross E. Kerns, M.D. 

'Subscribed and sworn to before me this L~clay of October, 2012. 

My Oommlssiqn Expiref): . 
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Oct. 19. 2011 3:1/PM Jr. Canter Sptci?.I is ts 

XNDEX OFMAT.EIU.A.1.;S RELIED UPON,BY 
:ROSS lmfu'lS, M.D. 

l'll;me v. CSX 

A.-ticle- EPA Reports Diesel Exha.11sf Lii:lced to Llfng CaJ;cei•, 9/9/2002 

~icle-Americau Cancer Socfo!y (luug cancer) 

Article- Health.Effects Fact Sheets (diesel engines) 

Article- ''PioselExbaust,'' C1CroicetJCliJr,2001; 51: 193-198 

No. 1lU4 t'. '.l 

Article '""", Cttrcinogenic Effects of Exposure to Diesel Exbaus\, NlOSH Current 
Jn.teili,ge.1ce Bclle!iti :50, A~i;ttS! · 1998 

V <>.rious a·ocmnents and letters tegarding Witherspoon scrapyard 

Fedet2;l Register, Vcl.5 l, No. 119, datetiJune 20, 1986 (Cigarettes and asbestos) 

Letter from C&O Railway to Dr. R.N. Laden, dated July24, 19:72 
\ . · _ . - t. 

·Wi111:,'llte letter tn J.L. Williams; dim:d September lt), 1977 (asbestos) 

:K1.?plan letlei; to Mowes, 'dated Septamber 2~ 1977 

·CSX Hardsaw letter- to Jolley and Cmoll, dated July 22, 1987 

hte¢u co.r;trol procedureli'fur hamlling GEDynamio Brako Grids 

Wins.ton hyne' s deposii\on transcript, dated Ocfube.r 17. 2008 

DOE JnterQffice memorandum dated December 17, 1991 regarding Piutouiu.-n 

A1iicle - "Radiation and Mortali~ o.f ·workers at Oak Ridge National taboratoi:y: 
Positive Associations for Dcse:i Received i>l Older /•.ges," Emdromnrmtal Health 
Perspeciives~ YoL 1071 No.? (il.ug., 1999) · 

i.rticl~--; '1Ch..-on:ic Obst111pti.ve .Pulmsmilry Disease Mortality in Dii;s::J~Bxposed Railroad 
Workers," Occipatiorial Environm;mtal lrfedlclne. 66:221-226 (2008) 

SU:pple.mcn\:aJ Report .of Dr. Leouard Vance, dated Jmie 8, 2009 

:Report ofMr. Rkh.ard Clapp; dated Jimo 9, 200~ 
Li~e e.xpec\<Ul.CY tab le · · 

Video ®position testimony an:dtrausctipt -0fDr. A..r-ft>J,!t Frank, dated1f:arch 1, 2010 
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Od. 19. 2012 3:27PM Tn Cancer Special ids 

R. LePil.ar-O'."Vnnec.,l!.h.lX •• :PE-7 .Ctllit 
De.¢lrtnlwt e:fEpid&mfolqgy &::CO~.Heafth 

¥li:$Inizi '.CQttlm.o:nW~aith. IJ:pi1tcrS'ity 
lO~E-ast'Qil.Y St~~~ 'J&()i'Jlri~4 
· ' B~asoziz · 
Eip1n:nond, v~ i.s~9.s~o~,r:z 

:(804) fo'Z~-2S U~ :F1\:~t,(~1} 62;8•977J, 
.e-roali~ ~l~t~v~u..edu 

Ri~haid N. Sha_pi:tu, Esg. 
Sh~, C.oP,PEi~s.& J\ilp~tl'll, ·P..C. 
~2.94 :Dian:iohd $pcla~;; 'Rand 
Vi~ilnl~~~~\::1}, Yt"L~t}4~? 

'Re: Wins-£~nP;i.).ne Y. PBX 
! •. 

Pegflef,'r. 'S.bapp-.o; 

lfv. 2104 r. 0 

As you.ki;.oi,y;, 1 previ.oµs)y 'Wrote you concerning~. !'~;me o.,11$~p...f'eplbe~ 7. WG&. '&ubsecn1ent 
to ~~t l.~~' Mt.llaJ.OceW":'..s 5i~.~e~-1>.n?.iillQ~t' m1 Octqli~.r l"l, ~(}~. ~-Q'\1.~n.tme.i\, . 
tr!Wcript Gf t]iat O!Wpsj~n ~4 IJ~i::read ~t,. Iba.¥~ il}:SP:rc~1i:i~ji:f:4~ de.J7ositlt1n~ q.f"J!tr. 
Wjlli$ E. EM.to~, -t11k,ell.4t b.Q~~o+:i·wlth .~ difrITT~qtJ:).aS~~Qi;v.f\lZ cs~ ~d ·th.ti F~orn~ 
i~, 200~~ \l~osii:;Q~ .Df.My .. .cJ:n:i~ $nd~J i111lie ;rpµn~s~Qc pi!.Mt.mi:t?11l)tf?»~m~ep.t ~a 
Cpns9~~tiol'!; Dh:i&~ ofR:eme.l:liation. l h,a-ve.a1so .i'~le·.v.!d ·tr~J-gn.e ?., '2.0i;\Q, ~P~~ort fil 
lla.itel -S, M~!~~ilh'~F.W,~;~&i~p~germ~ffJ.-O.~?.Jfill!cd~qA~zy~t9;:1~~¢bm~Qr.g 
bej:w~n .T~tll;l.r3~~~ ~PfltimeAi ~f 41~-~tQ. a!J.U Jmv:AAntP.J\ll!t~~mll!l..d Ms.. '.J:;l6.i:,o.U;y Hun.~y. 
'.Hav1*ft,re.y1::w;d. the.is~"d.~p9sttioni;, th~:op!pii:i,ns~p.tbf.fqre(l.l:\y:th.Q~Uta~~·;s.:e~eit·witn~s£C[. 
and Otil.e!'. rl'ocµlll.e$, ln<+W wr~ltt.~~~1: s_aamo,nf! porom~nfs: . ' . 

Gen~llY~1'.P1ic:.ab!~ Pxlwip:l~:t s:if'.l'.n1l.~tr.:iallfy_si:cne ·. .. " . . . . .. . . . ~ . . .. . 

'.U\dustriai hygi.on~h~ ;{tisiodq~ybeen ~efiu:¢ asfho·j.d.e:f@..~UoJ!, ev.el~~tjpb., and pantrol of 
toxfo $11.q~~s .?ildharmful ph)ISic!U 1;gents hi. the W.9ik1J~~.. :A.;$h¢~~s ~ti ~ies-el ~aust 
.ftune.s tte e;ram,pJe~ uf.ta:tic ,up~~~ . .Radiation 1~ .an e~atnple .t:ifaJ:.annful phy.sfoel agent. 
!here ~o \t ~~~' ~:r:e.r&l(.~~~~e~{'~?P.l.~irt fu.~~~1~0.f:jµ¢~strJ111;~eµ,~that.~v;%Yoim., 
i:tl.~1µ,~g 11~~Uhpm~1119~!!.}~ ,en.lploye,dm'.t'b~ •!'1~¥:o!ip .mdQ&tw~ · egre~ im. ·~~ yr-<~i,tpks 
predatethc:.oxisr~~eofm~.d.6rngo'llerrunental1'.<l.l\U1l!'tjoni:. · iSe.tni' :io'h'aP1<:1~iuethnes ofancjent 
·ereece ~Cl. P.Om.e. ·A $0oaway.6:f·il}~tr~ fuese,prl.n.cJ~1ei iiillyqnot~~m directly .from 
.the ~atl.Y tc;p-oµs y~a~tl.!U!-9 ,distribqt~ Wi¢in ~e r<!1h~?t9 ~IJ:~. . 

±!ts ·?:tanc!Jn'g,:ncin~d:r us~cl to eo;rtro1 ?~~~ ~o~!P-'e-~ uu~~ :;ucih ~-.aS[)p~to; .dissel cxnaust, 
and nany r,adto~otive mal~al!i; 3ne!u-go mtmoxn~ 1.o detamme amhlcnt.;;nd pei:.scmal )e;vcls 
~r ~P-!iJ?re~ tral~-:itid: ~auom~r., ·~~if~t'CitriiQt~oti.On ~a.pl:Ot.'eQ'tiv!) ~is~g; go.ocrhy.&i.enU: 
..,v6.rlqiraetice.s; m~\il~a'! Stm"t:ll~~, wet m,¢th..o9$; qnd eJ1:.giµe~~ <l~!J.:~ls ;si\e.h ~ eu.cr~~~s) 

• . '· . , · • ~ - • • . > j • • • 
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etli(l.Ust V~ntilati9n1 ~d, we.al 'ventilation. Iw:xzj)roitd ,it}.d\l$izy'S. a11imciztlon·of the hi;r;lth.tii:k 
po~e(l by ;dusUi:> it$ W6'il~rs lli\tes. bai:.:kto the 193D'a a~nl.oaim:e!l av,~Iable-tQ Dotrtrol -those. 
(iXp.~Sl.\r.es ~so:date. tp fu!l~period. ' . . . .. . ~ . . 

~t~oa~.s LYi!~d th~ir,p.rqt~.S,llir:}Jl?,1.spc~ty ,me~ti.l)gs to Jmp.art~wl~qg~ to t.'liyU:me.diC\li s.la.ffi> 
abq11tdu,~t b.~:1'fds, r.,t'.he$~St si:gcific!}!lt-c1~n.strirtlol1 '~filiis krio~~q_g~ c.ell1es fi'OID..ll-re 
l>{®.ee,~s.Qf~·,1';~~siWA1.& S~rjli9;1J .iS~tlim.af.t.~~~;m~~J>y~:1.i~P.vlat.i~It{KRIP.} a~ 
'it.~ su.~ru::si;ttr org~z11!19q, llii: A.-ssQi;jatici.n. o.f.1'.Itterli:;l!h Fuillioalis {AAR.) ... 

• ., • • ~ • • ., .... ~ • • ., ,. . .. • ' ' • • < ' • 

. ' · ' 

· nu~ztk.\:l9.~m.®tl.lJ_g9:f~M'$9jw.I ·&..S.wgipt.lS.eptton~.Ot·lheAmai.1a~11Rillw-?.-Y 
As&t!ci~tfon, ;the .llepe,r-:; of the 0offiniJ~~a·on Oi<cP.pa1iona1 ni..se.a?es':aug.R.'$ha.~Ih1-lltiw noted. 
d;ust es J'llt 1-tdustiial r-s.Zaw :pr~~ntlng a pt{tiien.t '~i.Vhi~h..d~mii»~~ ;!),iti~J;!tign. 1' Thc.CQ11Utiitt~~ 
.D.oted · ' • · · · "' • · · · ".. . ·· • · 

dus.tpathol~.!W oitl;le l~g~ may bo pr.evr.nted':by ):'.!~entlful 't!se:of water to. wet: down. d>.mt 
at·{qe p.Q'lnt o.f pn_gip, 9r ~y t,m:e!ld. ·v~'til.a,tl.!'i~,jQJ.~U'.~~e:gi.wtp.~ic:l~s-. .In foe i;..ven.t 
ne.ith~i' of tl.l;e;;~ methops if? :praqticftbl~; ie.spititfon>. ~o'.hltl.p.e.me.e_e -;a:y~Ua-b'Jo to 
en1pkfl\eeS ~o ?l'.C .re~Ulred-.4J :wurk in fue,J>~i;nw. Qt'-the il.t!i:\:- • 

~ . • • • ... , .. . . ":, 1_ : ' • . ~ • • .. _. . • ... ... . ; . 

In tl)e 1?JiS PrQ~eed~~ uffu.e Fitme.rifu.;P.umui!l'.Me~ting t5;f \'he ;.~~oiiiation of AmeriC.an 
Railroad.a Medj:c.hl ami S.m:gldhl'S:e.cti.on, Rep art .of{,'.:bfill!'..tlteSl QilDi~at>:tl~r; B!eh~bllit.aJ:fon,. the 
full.owing .'q:i;:;9.fum.e!'l.dat.1.oli.s )v~.e l'!l-gdey :wi.th:ie_gar\{Jo " ~-~JflJ>1p,;y~es ;vitb. i h:isfell.1' of 'lf.Ptkil:!g i.'l 
.dust amJ-:h.av,jng fh-e .ciass~('t!i) '$Jm:p'ti:mis (al?:o,i:t:ziqss pf p.r~·a:tf:+ ;:114 ;Pqsitfre ~hes.t:ie,l'.aJs),0' 

• > • ' • .• • ' ~ •• .. - ' 

(l) To .m~l<e u.oh.an,ge'fo his 6.ccu.Pation, 

(2) To. taka .all X-_tay of his chest for ltmg!tissue. . . . . - . . 

The .Committc.e also -rec.om.mended sev.ercl specl.fic.me1;sures fo pro~ect workers fr9m diseases 
associated with d.µs.t•elC_pos~. methods rcc.o_gnized by ·.indu-sttid hygienists to ~l:ii~.day. Qflq!:i.~g 
:from the Cem.mitt~e :rl(port,. one ~ · 

1) ~c.ate all c.o.nc.arueli 
2) .g~.t:rl'd. 9f.d'ilst · 
3) sprinkle-fhc:: wpr"JUng area wtth ·water 
4) na.vo·e!(ljtlgye~ :#~~T. fuhalera 
S) have4f~e;:if ~i;i.lysesmad~ ofih(} dust ·cont~ of-air at.d.i~~ tinres.<furfog'th~ 

workinz · fu:>~. 
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S®il;i:r ,;r~c~gniti:¢n of Ple orjsJertc~·of dust'hazimls-;m.4 ef !h-..se .,Plie.Y:i<>usl;y !iste,d .s-tanda:cd 
h~slifa.l .~~11~ appr~es-t~ '1l~~r pre'ic:n,tion ~P~it.in.th.eA:ss~~!l.ti~in 'Q"t ~~~ 
l~.b'D$o~ .P.rggt:;e.~m$~ ·'.fWr 19.31, l.\!59,, l941~ ~ l.951. • . 

'!'$.q & o,.B'.&P .. ~ 1>1~w ¥Pl'k Glln~au~mlr911~, pi:r:o:cc~$$Sl,r.s :tQ .esx, wc.re e: p-~ Qf me 
grol.ip er raiJtoa& .µia1. in fh~. 19aO·s~ . -at~~ the Al.fo:n E.ailro'liil ~liacutr!etfrs, Sfseus~ed i'?;tJnY 
ptlc:i.\ TIWwt (i>n ihi_~~.l\~· ~f~.\".a!!ia.ix~~dlvefl Jf4l_th fue ~Jtqn. SroP...P (i~ve10.Pe.Ei ~:(tp.c\\m!ID.t 
for dMttlhillii:m. llll.d lie ·br ~ir~u~t¥i~o~listi.L\B ~epi:fi)~te.c.9•n:d11Uyzif tli/E _prot~ting 
e.mplQ:y~e~ftom.&U.s~- l!-he:.m.eih&.$1t$t~woro : · ' 

" v • • 

-usci pf lndividuqlly ~ssigm;cFM9HA. appipvea l:i!S.PU:i\t~~'S, 
-wetth;I;~ the dusts, .. · .. . · 

-~sta1);!1shQl-eJit 0.fre~-(lt~M, 
rlooe.1 ~A.list vent'ilafi9n; 

. :'~f?~~ ~¥P;rvlsi~ ortp.~e,practj~ .. 

Th,e rcllrQ.!itls' .;p'.hcy.siciil:tl~. '\\t.J;re not fu;e PtllY i:eW9ati ;Sti!ff mt~ 'irl, the 4P.J?li~il~im <:!f 

':indusbi~hi'~Wl; i:ion:t;:9Ls.- Ra11ro~d ~l~!mii .n.g@t~ anq Iili1mad:i.1~~ri~e att0.tlleY$ '\Y~~ .a:h;!) . 
mmd-fui 9f'.t~~l~~ues. J#~h¥d 1n J',lljfS~t~'bCrj ,349os'i :~p.iriio'l,1J11 '.f.bjs..·i~(!~ll~~c{bt.i;J 
Si~. :2..ge®~ :t:'laims .. ~ttomey f9i'the-J::neiiui-eak-e~d P)llo ~lw•His ~ltJl>:al;\)\ ®.riV.er.e.a. :a 
;jltesef.ttfl.Si.tin eµµ,f!,ecLJ>i1i.?nrJa) Par.iie~.frdf.i1 ~~o;ure to~J·~el~PPfl/1lPJ!Y~ Eiltau:st tc;r the 
·Gilneral ·.@.~mi:Orr{Si~.~fhe . .A~.~~~Jgfiqn 'pf j\.~t;l:ee,n~pa&J_,:St;dyJ)iXfh.~y~ }l?~ti1~g, 
l\fuy -4, S, fJ: f9j?; Wa~mngt9n, D~C, Mr, a~~itb taJk-ed ti/ :t.?~ti~Xa.im~ ·~g~nts ~b:o.u:t flJ.~ 
11vai1abill1y of'iatI:n.o~p.llepc t<!Sting~· fo o.¢1ennine 'the -dt.:gr'~e of fuy.b_'il2afiii ;() ~hloh .wi:iikers ii;/;: 
·e~p.Osed. "~w~ph..ei=iQ~.sling" kthe air mopl;r;.t;&lg thathas. liec.n·mscusS.ad ~hove. 

• • • . ~ ; • • . • • • • • - - •• ~ . • • • >; • -

The aboVb-:<;Ore foJlustrfol hygiendsafelyJl~ni;iip16s and slm<lards .w~r.e f.oll0:w~ ~y CS=t''1l 
,predecossotxail~!!.ds, iisstated,~ i;nrlV-e.StliC: l\.}3'(}~, and oliC..ll cote:SWl.0-aid is also 'f(i)llov:ed.by 
CSX injts ~$etJ-t ~~V.S •. aecQrdin,g tq~C~X'.s 'c;~tp,'omto~¥Pr~enta'.fi~. Dr, Wtliiam :~Mlo~; ·Jl 
corti:fied..iriQl:t~lllY,g,lelµsh .ts1~.o\ti:!:~l\tt:hi~·of.ir.dustriliJ.,Q.ygi~~siiff;ty :wi.th GSX. Rewas 
tii:ioos.~d-reoonft~)rus"CSA':'S"~;:pm.te' riw.es"~.ati~ wltli,:r . !l:to hottrasbesto1nm.tl die:sei r.u-ne 
~~ii~ai ~~e,;~n.~:S~~w1is~~:tia~f¢S)t:f0flowq <~~~ ... ·9ri:~v~' c.~~:6~~-~hv~~ilnac:1c, 
d.'\teCL~;pril .23, 2;qQ9;- an.~llliupn,:ii;l~ Y .• 0:54, 'D,.e}. rJJ.fW.1l?JJ)ockdiite4·~~b~( 1~, 2C,l'~Sl, W~h 
res,pect ii:i_ tJ3c; ~_ppl~1lot'l.b.f4'.n~~1iiil~'!YBle),w;p...in~!.P.1bs, t.O :batju~be.st6s ,.and Qiegel ~-e · 
~potur~, b.q ~~9P<l thaf~.fQlfo·wiS iin'ti\O:o~prli.1iri)lles 1 :o-pt1iQ.e~Q t\lfa IyPO.~, ~ tt_gi;s~J;I 
· t~t ''inJ:l:wttrfa1 ·dustil" #NlldeS'. 1dtbei:ri~ 1iµ~ls-s1,1e'h 2s ${!Sel fim!.a ,pJi.:diaulaJe, f&!I. ·¢th!) !late :of. 
this ·1ieport, :CS}{.'s oQipo:rat~.teprc$e~tatlv.c.nas .zioiheoil:depe~edi.n·tf.il-s 1~e. f ··r.eser.ve fhc..rl,sht 
'to· suppl-emFnt ~ .l.'.Y.P.orl p1'P!:nptly 11fyer1 i:~icw ~ 'S'fcl'.t di:rpPSititm, _p~c11lar:~y as ·ce tb.e · 

-315-



Od. 19. 2012 3:·29PM Tn Cancer Speriallsis tio. ZlU4 !'. Y 

Mr. Shap.i.t0; 
J1ID,~ ·~, ~009 
Re: Wi:os'U1n )?!l:,.-ne 
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apJ'Hcf!JipJ;1 Qt°~n.C!:usll;t~ilzygienl} pr;inc~pl~~ ;o rp\ii$Ha~ ·~yJiioh -W-O~·~qt . a.tgp1c .i;o Jh~·Slrefron '9.i:­
Pl\umn~r ~l'.P~1t1tians). pr, ~ll110\l1c s;~nfum~ ~WlZ ~Y.~tlf¢.i· ;!11su6s. fur,t :CSX -also <lid' I\Ot 
ernploy <L fi;-IHkil."C 'inl:lus:ttiaf!i.y.f#nis~oef0i~c;-sx h\refrJYSiU!~ BMder>$, o;r,t'.1,:m:the-earty l:SJBO'_s, 
an.dill at CSX; ~:,tf> f:ol\oW~!l.pertJn$m.\ OSHA, .)l-.~QSH.iµid. Qtlt¢r. inqq~trtein}~1atl011~· :ts 
speslf~ 'fo~. Ba,i!d{)~ <?Vm G~©h de.sc;:;iptii;:m, ~opte{Ull the..eerTJ' 1:9Ns. · . , · . . . ' ~ · . ' '·.. . .. ' ' ' .. . ~ ~ . 

The point of ihts .d~~).l'.~'§i¢;~J~ 14!¢ ~ hi!J'd'f¥!. pf 00;1n~1ouJXiotf1s>i1j ;h~'{e.l(!!;iftt~·~•ts~!J {a .co.n1\·9l 
wolk.er e>"P00.11.~to ~, "lb.e r11i!road ihd1.!st13! lia:s kn.P>)'41 af them for d-c~aqes 3.!J.J:l. 
recor;mi~ndca~d emplo:;4.a rneifiso. Tii£es~me-f~~d~ in¢hi<l~i . :. • . . 

• • ~ • 11 . . 

~ ~qii~~? ~o..q~.t~~n.h·l!lllb\ent ~nd .P~on11I ;lev,el!i cf¢.x}iqsni:c 
.englp.~~g c~1i'i)ls: . - . . . . . . ·• . 

~u~lfl~'Q.'.e~ . 
. e~h~~t Y!;f!.fflf.tjl~:n 

foca111enfilat1on 
.train~ a.~:~d,µ£¢~qn · 
res,pir~my'p~~te~,~on $rilprotec;ilve-clot¥r\g, 
, :go,<;l~ }'10{~ l'._~~t_i~~~I ' • 

" 'Wr± p~~!J.roils 
· medio.111 ~~$:illlfilc\' 

• • • ; . • •• 7 : ' 

~ . . , .. 
. . . 

·:Df~~} ~~J.Hi'IJ~.t: 

Afecl,eral.s'tatute !hat hcil b~n·in .cfte.ct ~iuce 19 rl, .aJmos.t-a.hu.i:rdreifye!!fS, fb.e to·co.mctivo 
lnsp·ectio_n A~t, 'clJ..ri,1:!'.ltly~bp:uic:~ ~t 4~ U~S:C,Sec: 4:0.'ZO!, ?r1;w~~e.s a:1.foJ:~~'s: 

. ' 

·, 

A t-afac-ad ~r):.i'er ):}l!lY µs'e o~ :ni).o'w to ha 11sed -a Joavmotlv.e .or ten.d er till ~ts ·r :i.ilr.qaµ.11n e 
'.!lilly wh.e.o t~e .lo.comot~Y~ o'{ ten(!erandlts,pnpts an.~ j!I!.[l~tgnn,n~es: , · · . 

. . 
(l)ar-efu_prpper condlfion.antl safe to oper.tttn with-olrt:U°lln~o~ .. mrry tlilll'g'.el' tJ'f 
.P erstrn4lU1iJ:ur11;. · · ·· · · · · · · · ' · ...... .. ·., ,_-; . :"~" ~· ···· ..... - ~ ... .. ..•... . .... ~ . · .. ~ ,. ...... ~ . .. . .. . .. 
(2') have pe.en. I:nt.P ~de Ci .iis requireµ t)ntl~J;-'t1iis clr~pµr sna regtJl:ilions .i}re:s.tit'Jb~d 
by tllp SE!~n~tary ·?~ lJ:ra'l;lil.po,t'tiltiQ.n Ull~et'. ,tit.Is ~h-llJ>t~J nn-CJ · · 

. . ; . . ~ ~.. . 
· (3) »iuri-i'i(hs~t~O. .e.'Very t~tt J;n'cst!/.t?.~4.b:;d.\li; ~ct.C?!:t:Y ?i;J.l!-JJi' Plis ·iilitl,fl.tc:r. 

~ ·•. 

-The i;t.-:M~ conr~uJf)il}tes a r>:vuni:ns patt?D;l.ofin,s,pect;ioo PJ' fae- Rnilt011d. The·Ra.!Jp.:i.nd iikhrot 
,pct;forlll ~Q~C wp~fi<?.D.s> 1.n '.C4r. Pnyn.e'l\ l?X:P'eti.~ce • .t\!1Gl_he-~ti fpeyy~rs. ().t"eXf.!erlene~. 

. . -. . . ,. . 
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ln.hls c}'~o&ltiqn!,.the fpll?.w.i~ J;~.¥l:i~·Ug:& O'<;oo.i:r~u; 
.· . . . '' 

No. 2.JU4 r. 10 

Q. Oo Mt. jp.ayn~Jbfil aey tailroud .campa,nx ,ofiloiel ev;er (lO!l)'e ~tie~ engin.o ~t YQU· 
~v.~ weAceci.?Ilin.Yi;µi!~qy )'.l}ats a.nG.~-~t.ly,fr, ;p~,,:w¢'~ E~ID.~ to >;1.~~¢{J;te~ i~'?{l1 
imtidc tJi.is ~b-ft»" dies:eJifun~s? ·· 

: ; 

·O: Dµijlig 1Allr enlli6,o.a:r.eer, did you.~iivet whilc-}'-Oti \'(om-11 £>-at tu~ !eam from ~nutb.er 
~o.w.~~; l\ey, ·t;lie't",J.lrO:!i! ~ :€r:stm$ oW; .dj.oael 1Wlt;: T,i.·qlb'.eQ~~httf~ Y.QlJ. knpw, 
clte~W..z the, ~.efc:,ty Qf fue ~'13~14~~ f'f4il'~1~~? I)fdy.o:i.~e.ver h~nr:th~ l'lruill~ 
y.o'l:W;fo~~.;)'~!t!:s'7 . · · • · • ..: . 

A.. Nqv~rii~at-4,_¢! it. 
' · 

7¢, !'a.}'.bi tt:1p#neJy W~/c~.q on IPetimotiVe~ wmcnw~~l\t>t.in p;op~r .cotfjttiprr ~J.ld whlc'h ·wer.e 
l}Ot safe'fo oj>~a.te. 'Mm.;ioveb .h.e.w,D:rkc!l o~ looor?ptiv~s wlU!lh\v~ .im1.ifispe~te.cl ancy test~ as 
reqmte.d by ±he. cl'teJi~egruatfu;\. 

~ . ''• .. .. ~ : . . .. .• 

~9 .C.r,RJ ~~·13, ~~?W:t M.U b.~~ 1{~~~,.lH~o!'~~~~.~t.Sr.~tl~p; a: 
• . . ".· ' .. i . ~ .... • ' " .. ~ . '• . .... .: 

(:9."J>rot'h1t.f? 1f ~om~~.~f!o:n ~P..~l b1l'f~l~~1(:tr1rtj.rpl)! ~ntt,Bi!l~ tl].~ ~!lb .it~a ~·~;tr-e:r 
\?O.l\1p;:ti:IJ;\i:.n.~t ~~~~~~~ ~ba:U. !ie 9:f-niflj.~!~~~ ni:lffi!.r pr .Q'fm.il'" l71~'1'~:; pr:o'Vlq~(! t6 
pre-veni,-entt~ .jj.t.pxyi:fpc,ts i>f pol.hbn#l'ciµ ln~thrM~b b.'t; o{ue.r h.'tll\:}>Jl.'l'~$nts u.ricfer".µsual 
nper,qtp:i,g ~n:Qpjtit>p,&. - . . '. \ . 
:Mr. P;J;Ym\ .t~~iiiei:l , ~at.di e:s?r ~xha;i$,t e.o,teted ~to:P;m_cilb .. otfu..e;l~c:oJho:(Lv~ .hf. Wb.li;i.h.he, rode i.n 
-~Q cj.j:fterent ways. lf\Wl;&+il~as.ea frsmi th.e e~naU§t ~tRCk."0.flh,e. locomof,v.e ~n:ci.:flowed .ci~~CUJ. 
·b~ckfr.qm tp.e ~i'l.ltuJ,S.i ~jap}; j~p fu~·do tllrQ;\g"hj.),p~ Qr ¢r3G.~?d ml,i~vr;i . ~4 ·qp9~s .. :Oi-¢$~1. 
·e:di<tllst also enteq;il~9ah'..ili.."Q~gb.c;a¢ks i:M~!\m~ in~ wails :smroun'clingi:l]i7tnti;riorpf 
11te cab. .. ·.Given fha~iq_UifP.irs. pres.011G~ o:f B~e.~el,i:xha~'IS.t'in J-be i;iib, tl;)"e ~p.11CI, l.i"i my op'inio.1'1,, 
·did not inspeetto ~~ 4he.a"b~enpe::ot&ie,,~Idraµ,st an.'d fai~.d to· comply wlth tho regulatory 

, li)an(lar~' !bi!tJKe'~ha:'' · r· ta"cleii'.~'lJP.eo~sllffi" . lh :~;th• ri!'olliS;i:· -.-·" ·. fii>yJ:deufri ·· N ·r ·. - .·.-· . ~ .... ~ ,f.·., ... · ·~ , ); ... ~e!l .. :t~,- , , ,,.. IQ.~~P . . ,. , .. . . :m~ W: . 
entzy' ofP,?;P4ur;;ts ·<?f:c.pmo~f!Cl1l mtt?:ihe q11b •• ~ µp,tl~r .twuaJ. 9_P~i:tlln,_g. to,ldttrops!' ::B,s-notetl ~lJ · 
my prior .op:ini:onmJtA&;inett~. lri.!\!iY et!~ ~v.¢rei::onfi:~d. tcr:tun pliroarl\y il1:il !exi~ hood 
foiwardmo4e. :Qlcm;Ui,~r~re~d.did.irotp.rcxv1~~.i:ri'-h~t)StS.t£1.ck-11.!lfsRfJtcie.i1:fl'l~ht10 
''pteYJ,!Itt ~t!J' .. ofpr.OdlJ;yrs cf-c~m.~ustlon itiro,th~pnb ,~, .urirl.er ~tstml OJ?e:r?JJng ~~ens." 

§ :zzy .• 1;1._9., £itbs,.lfu_o:i;.S,, mi.d p,a:st.agelf'p.¥s1;pro.vi®s 2tsi;_ct1Qn..d:. 
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Ocl. 19. '2012 3:29PM 

.Mr. Shnpirn 
Jun1di, 2009 
'Re: Winsforr Payne 
P.age 6 

Tn Cancer Specialists No.2m r. 11 

(llJ. Tpe-~~ :&'lutll :be p.r:-<i:vJde:4 w.iJh. p't,OJJ.el' v~ tilllµp;ll.-tU!Ji with; a he,'lti:ttg 
arrmi,gemem tP~'t maintnlns l,l feniJ:}er,i;i."tur.e of at1east.SD· iregr~es Fii,li.r.ellh·~1t.6 inch'~ 
ab.'Q:V£ ~!Xt~nter;eJ e:a~.sea:t.in the :Cab_. 

Mr. Payne ~YM ~etl \v}i¢.b~riJx¢. ()Jl~Wa..Y. ·dlel1e~.exl\aus~e'fli'¢r.e0,::th:G:<:t\b e.fhis lmm:n."..OJ.iY.¢$ \>it\s 
throogn wii;idows. R~~!!t~d.1'on.:fue o'ili~·!lide, o:r Ui-o cng!na'is me. donr.lliat we qame ht -iµ'!d out 
afv,r.h~-y.te· ~ .gqi):i.g- 't~ .ffi.e lr!lPt -ptth~· M~e..~ i . ;Ere. S-~1ti. :{l!aie~ <iame; fh.i:ougb tji~.ctm:i:rw~th~1: 
· il WA'$ :9Jilen. (!IS' {1: ~O;tq:e.~es\'iaii liA~i:i- fh; s\:lD!l;illlt) ot ~lJilii~. l'he..P<iil!W :ttt.U·l'.lr¢ · 
loc<ln\otht~$ l~~~Ii ~e~~n~~t#i-t~-at,shl~l&ed .Mt. Eayn-e !i;o~ ¥~pa:$tu:e .fo t!t~el e::dialrst. 
thU.s .tlle.ra!Iroad 4i4net:pxovI~P ~. 'f~ yilith lo~omri~~s who$'i<·eM~~P :·~1n~er 
v'.'Gnttlatlon'i. il~ tr.<Jl.ti:red .b-yilid ER..4 ~gill#iow. · · · · · 

: ! • , . ... • ' • ·r '•. .... ...;. ' ~ 

l'.atents for ~fr oondt~1iJ.ninZQ~~io\:om9Hve ~cabs i,.yerc~ssi.red in fife. J971J'it Er.ogfnero~~n now.~!:1~1 
te.stj.fy they h~am.t:·aY~1eAt.sJm1e lil1l~;in th.e. li;te9Q!S-oi:j.ui;~;¢ter !lOOO. .Afr .c~j~ticnl~~ 

· pro'\id~ \~P~Ytf11!i1a1'i~~,, :[Pt .~i).lp~~e,S Wp!ki11-i; in.~ ~.~ti;;.di'tiqP.<t~ e-?-vli;~.!J1llent. 
'·. ·· ·• .. \ . ' .i ··. . .. . 

:It is my opinion '!hat fuep!iln~ad 's actions m f~i~ tQ .coro~ly with ;lie 1.oco;mctive In~g.eqfion 
}.ct ilFd with Hte FR--'\1.a_gi!latiq1.1~ ~cit-e.d abo-veJeJ1 })~a:th a r.e·es..op;,ibJe-sta,udirrtl of cnre, I Mld 
th~~ opinions tb-.a reii,s~nebl-;: tl~o:ce:t:'f.scioniillc •£w-~ 1nqustikJ.by~e!J.~ ce~in~: 

.. ·. 

Dr . .l)ocley, ;in hts.M:irch 311 ~l)O~, :e;~crt :t:,pprl_, ts Dli:sttt!¢n ~Yfliefi.he ·states.fhiJ.t: O&tfA 
· ~tan<l.ards 11.re-foll-PJ5lioa:l1le ,to .Mr. Pityne~.s-e~ome. ;Dr. Do.olez,rntutes tha pS:.B:A~diation 
protection .Shm.dru;ds lli;~~r ~ di.stillJ).tion- beL·w~eri "~t.ri*d .ru:e~" and ''unr.estriet.e.\l ~~:i,s'.'. He j~ 
~oµ-ec\ ·JJ,r! th<It pGiln.t. .Ho ~·;St?-tfS{ . . 

It is ;pollsil?Jy a kf!,Y l,ss~e·whe.t?~r theplaintiff:evet entered a restcictcd !ltel!. 'P.resumab'ly 
he worked.in ·Uttre,shl:ct'!ld areas. Tlm eiqiec~tion·ple.~e~ 0n e.n;i.p.loyers for e9tl9ns 1n 
·unrl)sbicted are2J.un&i· bS:B:..~l!.re ess~tia1jy none. · 

• • .. . • .... ..• ... . . .~ · . ..... - .. ; • ! t . .. ,:_ . • .... l .•• 

I ••• " • • ' • ' •'• ' _ A"" • f ·~ ' ' lt ' " 
it is .sfmplynot11Qssib'~el;G deter:m,il)...e. wh.~.!:hJ:r anft!PS. cO!lstintt.:;~ it' 1~~n.otpq .~ea: w1fh.'oue 
perfoi:min_& monitGii£ng. The-rai1toad. failed·tp monitor Ml'. .. 1"11-yn:.:':a wcir.kpI\lce-tQ ae~J)l(l 
Whether it was a ·~strl:yted.d-e~ ... l?Yeil; though it'.k'ft~ it was fre.t1.spottiµgradioaci:i:\l:e waste ii-om 
a:fe,i;i.1i:Ly th:p;l .pr<:ici!i(}~~ :wespop,~;grttO.e ~~j.qictiv~~.t;i.cill). Tho jp~u~ Q'f r):).qia~on tn~iiltori:l)g. 
was :dlscu.sii:C, i:n m,y. S'e_p~er1r 2qoa~ gpini~. Nforepv~r,,:thttt ~piniPµ ~f.sc\1$S~d. fo.e 
~onfir!l)a.fi~n :by :b,;~. ;BaC!lt~> .th~.Re,ilib.lld'.s ii'ldustricl tr,&it¢Uit, e.f

1 
tU1: li1P,ut&,m tl1e:R2ilro;id r.o 

perfqnn ~t~alrtidr;i:tipn.:i;tlo:n'i:tpmig. T~~y, lwlll ide.tmfy ·fhe~ee1ii.e:;t;egµln1;i:pll ~i !Jl!IDQ.at§11 
tadin,tio11 r.101tlto,rl~g. · · • · ' . · · 

. . .. ' 
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. ' 
uc1 . PJ, m1 3:3orm 

'.l\1r. Shapiro 
hlt:re s;'zoap 
Re:. WJnsfun.Tu~o 
P.age 1 · 

tn Cancer SpecJalist~ 

The rclov.a.'it ~S¥4;st~~rQ. i'4 f;o~ ft>rth 4~6)v: 

1'9W::tq96'itl/ ~~utie.r!11zy p.rocet;f~~a _peri;o.n:ai :m~nitorin$. .. . ~ . 

No, l 1U4 I'. 11 

1~ml0~6td.J(1~ $v~1:;r ~itwj,~~SJ,i,~:;naµ,a~~h ~r¥ws. '~s.m:ay bt )I~~sar~ ffilr 
htrr\t\J;~~~PQ ~~~9~;pr.~*-l~ns.}.n: tll~i?eg1f~n.:S\J~Wl:lj. mpnp~ ~ !'V~hiAU~ ·9't t'1.~ 

.t~tJ~f'(t~t~l~~\~JJi~J~~!lHg )\e.~r·*fu.~pf(iiw.; '.9~~.r r~J~a:s:~ .. :~q~~~~l.. 'Po'riJ~,es.$.~() 0:'f 
· r11~ttM~"'r'.:l,'tta'ft'.l':jji1s,fJ.r;g~~1u:i<~ ·P~ raPi~!:ttnr~4er. ~ ·spec.Ifie 's~t..ill .1;io:nciittom. 
fBm,,P.~~~~~~? :w;?;~'.1:'.11.P~~~~~~lp. :~~01i .. ~v~1t~-~11ificl~de~ ~Y,~.fSic~~~~y.o:fthe. 
l~c~n, ~rw.'lt~~ !UJ.<f ~9-t4P9lef.I.t1''.AA1il:m,~erp:~J~.'O.f ~vo-1s :\'>f J.1ltir~ll.OJ:\ ~ 
c~i>e:i;i;!M,iP,ui; P~'lf!tli.~-S'iiv,~:n:t~~alji~,e~t'. : .' · · · · · ~ · · ,· · ·· ""' 

r.: ."I : : .• . ' : . • . • • ·', 

wro ,19~6,~J.GZ) . .jy.e~~rh,o;.t~f .~~~?~;ti;JY·!lPp~gp.ri~t,e:;P.e,,,~~el :o;i!J1ritorlng 
·eQJ.tlpi:u~~~·w,b,11.Jis ,fllliik?~g~$c1 p((*afol~$~e~,p.q~k~t;P.~rsfuleteJ:s~ .of frlm:tmgs~ ;;ml 
:$ball i~;t~ ~?:µs.~:~~u1t¥.6q¥P.~,~t:?x: ,rp~i<B,~Tulterl ~sM.o~ i:~t:lts .of.~l>I&l . 
~pnit(l~1~· ~r[<i.~~ :pp;i'$!J~~loi:: i~)Il;) ~ P.*-ef~loro 

.· .• . · ~ ·.··· .. , .~; __ J ... :· ~ ~". ; :._ ,· . . · .. ,_~ :-:,_.·· ...... ···. _ . ~ . . 
The .. po.int 'S.;it.i\:i~htfoi?:-i~, ~~t~ :?;Et;P'S'.ltl\.~J!aidtclgge..,'1.~n:tM~Yet re!'P.o:l)sibilitie~ b2Sed 

. li~o1i w.¢.i;ker .~fihifi ~a'!>pyy;~t~§19~·R-~~~,s~t~~® 'in~tlt6.~~~'.rths::.~-rif~t ~~P , 
. ·monitor lo.rl.<;temfirl~ ~tbpr l:i1~ elly>lq}i~irN~ ~X.ffe.l~?~~bg<{.~~i;i ~jn.h~. Th!l>, .the l?ajli:t>a,d . 
~d l:ot ~o ll~ i?~~ i!¥! ¥:r' :Pf1;~!':1 :~~p.;s#o-is, · 1'-i~~~o,y~r, :the 4.i'fg~'ep~} r~~yt! tn~!u.~ud 
· i;IV.f PP.QS ;U:o~ t,h~ .:;r~s~~~,D.~;P,~~ent'Qf.)il;ei!l,~~ ,1'Sl!ll~~ .toP¥tlfepMl.~l"iQ 'Pen:p.,'1!1 +:a;~u~n 
survey&. Thlis p.SX.c,o;p,hl n-c·t~~l:{J:}o.. DW,l.s.gutey.s t<>.pr.o.~~ PS~·~!IlJilb~.o~-

• . . . .. . ·, . ... . . ' . ! : • • . : .. . 4 . .. : ~ ' • . • 

• ~!}Mr. ~eync:wd.e ·?u o.p.~n tondola~a~·befi.dci c~tall.l:;r:Ll.\!)t'6l~oned wi\h fhe st-ai1dard 
radlatiQt1 s:~n;bo11 D.i:. P.pofoy s;;i& ~·~e. ~.heY9-)l 'W;r~:uiit~fr ne·~rorlred .in U~#ttl~~d.are~ .. " 
One co,u:ld on)y>as~a:in!R-h~tl:i~t¥t'!wt.ru~byPJ.<\n:irorifig, Mt. hyn:e".spoJetitlal!lx-pas:µte to 
dangerous leliels o.f;ra~iiati9rt">'it'As·rnatii.fo~y fores~eabtc. Trurn.aiuo;ad:'Was re.quired by 29 CPR 
I9l0.1Q9.6(d}(l). to mml;i~~Jll~ "Y<i.~~ 9~f}g.iti?~~ ~niHt~U,d 11ptf!Q :so. '. : · 

. . \ ~ . . ~ 

~~!o fo~h.or.~~tJ?l9~lQ~(9.J(2)~~sJhat ''.(~),~erji cm.ploy~iha!t~up~1y,app):O,eru;.te . . . . .· 
pe:_rsolljlelgi!J~~q;.;m.,g·!f,q~pm,ent~ch~~)mba~~· .. ··H F.i:lJI\1::r1.'\4$.~f11l:'°:mf".Pe.tfS1'r~~~'?llal 
Jno.nitol'i~g ~I<?~ t~~.h!\.tt9 ·be!)n 'us~:d wi~iW for ~¢cP:fi~i's: Jn }9.~. · ·mps;r~ndt~!l · 

~ · . . . . 
' . . 

B.Xe<c:ptwh~e.1t em be nasiu'~;that tl.osa eti,uh:a1ent t!!.te?'ate c.orraj&tenily<T£e!'.Y" low(~% 
:.tvIPD ), pt:rs~rin~lmon~or.iJI.& de.v,i~..us~be used to measure fue.radiai:ion inoide.nt on a 
work.er!~ bt>4y .... '.Filro biqges, avn~11'ble from. comrµon:-l$l§QUrpe~ {c;i.1ali?U:> omj.~ 

' h?-ve~eeul2!!~4A'Je~i~Jr,,,. · ' . · . 
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Od. \9. 2012 3:30PM 

Mr. S.hiipjro 
ru.n~-a~2009 
R~: Wfasfan '.;eay.t1er 
.Png~ 8 

Tn (;ancCT Special is\s 
No.2104 Y •• U 

:!;.. .f<eW ~Prn:rµe~\$ tt\:;onr:tjle .~,P.p~tc!!h.ili'!Y o.f:DWA sty.i~s tiJay·p6 0pI?rqpriaf !l; °ti;:nnesS;e~·i-;s i:n 
OS~f..~.t~\f2,pJan.Pttit~ ~i::;:,~ept.i.on 18 ~f!lt~ OSlf.Av\ ~ p~c;;, 96J. Iri..state~k;usrgt~. thi;i;~;(~ 
a:fime po:ripd.Aurin_g Wh'i"AA ~.til}i·:fl::d~l'l D.$;'f.U,;it;m'd?i:dsJl!'~JD~ffec1., Leter, "bi::ith:!~cki:)il~d 
s~t~ Ei.S:B"A.·!!l:aoi'.le.iqs.~ fa erfoot:(and m:o.-11itiitll:Y ~~W,)· .. E~!IYr l6:hen: ~e TJ!)Xted:~t*~ 
Oc~up,a,tiRµ~ S~4>,'~,m,i'R,?!l"Jf\i:~9-!.Plni~tmJJnn~~ts ~~~ .~pw-w~ ·i;i.f:tJ:lY, ·~\f\\e Rtf-n1 9onClJ;-rpnt 
fod.e~Jjmii>W.~tion,9,ldst~P,:omyJt~~ ?!~~~g~;~:r~L':I f}~~t: -Y.nr-T~~a..'i~~ ~foalfp~~ 
npp1e~ :v(ai ,ir~d w.Jih~ ~ff P.&ti:v.e dat8 ~f lhly 22~ 19.$5~ :$.ae ·~ :CFTh'lf1SU24(1i). :Frl!lm. 
1971 to. i9~ '.t~Q.~1.;ti!.i~iir~i:ippli~~ . : . . : . . : ·. ; . '. : . .' 

• ' • ;. • • : • • • ~ ••• ·~· .. . . , . • • 4 

.l'n &cc~~c;~~yitJl,o~Mfo~ fat'~) ort.heI0..09m~W>!WS.W:~Y . @.nP-if.{.~@.~llJ . A~~~p.rl 
171:oc~d1't~s Jni~!GfR.P~.-t ,~9.~2; ~!l)#er~i!_e,l~ryiilti~onihlt"!h~~l*:tn~ f!i,e 1!!ul)'.y 
:~£ft?Cfi~:Y:; ~P.l;i'J!.l(?q:llt~ pe~a±~§~~i~~~~d j,µ.lg~.4 .rn ~~~!"ll~~.to.i.Cp~tl 
·Order m AJ.IL-Cr(}~ .. ~4°!l!'sball{05. 7:4:4P/?), ,;md was-ii:!IPri:rnctenJ~.r:pr!lv1$ng ~o.na ·to . 
. oz~~~:i1:1(Q~gjl Jia,r.~WJ~~ii~.n J~ ~~ ~~~1~~t~V~e?.'.M~~~m1m}1¢.:0P.µ~ 
:s,ys~~:'l'hq A~is.m..ti~ ~~cm.~; !l:V;Bl\l~t;ed #~1 ,o;ieci~s ~dfJ:. tl!.~'.T~~~~ie,e Stat~ 
. !i~.ror ~f'Ftjo4;9f~ae~t-0n:~,yi:arifu1lq\~n.~~~rtl'fl.ciiitcr.tP~ "99m'.Pt~.tioii, tit; • · . ·• 

· ·de11!l\o,pP\¢\il,~typs,G4!J.".R?0,9~0)'.'.B~s~~pii~tt.i~'.l~C~).~y._a~q~t~Q~RY:PRr~~f'.00.P~ri~ 
~:rq~~~b~r .l·?.~,!~P(iJ~~~fl:"<i.lt!-~k4~ .~4.~,~~~;~~~~~Y,:r~~~~li~ c.o.w~;;~:'. ,fu~ 

.A~~\St~'.'$~P,!~~ ff~~~i;~·~~t'iAl cw~r~~p,!!, !lle.§.~arr !'..Cf!~o/.1,e~!v.?'~,;o~;:q~.P~:+~aJ 
. S!lleJr l1~th.;P.W~~ fa ~t1l¢~.$r;~~ ~ffof~i:Y.~ .~s JP.~;J:~ii~# !lf~~r~ ~!Pn>}~f"lg.~~ ~ad 
beaJ.t,ltflll.:etZ!P.lp~er:~ m3~~P1a1>,c-s · ~~~i:w1<>ment;~~cl,:We* ,~~(}.?:rt~(! ~r .f!~1-lil·tar.e: 
pl~tl ap~ro.vfl.J .ip. ~Ctl1?_9' J:S(0 efr1tc .~~M~lt~~m,;ipl~teJ.J:ti~~g:r:~~J.l:~ti~l!S ~~!!'.,PFJU(l.tt 
'):9.9i. A.cy.1"r.d~gJg,;.:t.1w 1';.ru..~~':!'pl,ai;t W~ ~T\«l fi$i ~.Rpr~yaj ;;n~l. OQ!lil\J..T.fS'.O.l'~~Q.era:l. 
~tif<ii.~~m.~~.aµfu:Q.t,it;y 'Y:~. ~/~ngi;ti;~~(l, t.m~¢:r ·S!<CiionJ~{~) ;o-_f~~ Aor ~e9<tiV:e<}111Y. ~ •. 
l9.~. . · . . . . .. ~ ... . ... : . 

A priefhistozy offeder;A DS'.ttA, }9.Qiz1;4gr;i,\liation.stan~11~~.s w~;;-ptiqltsh('dey 0.9RA.in.tb:c-
F::derul RegiS:te.r iµ :2.P0.5°5; : . . • • · · . · . . · . . . . ' . . . . ~ ~ 

OSgA's oxb.li,ng ~~~ro:d Oli iozµ'itng ~P.fa.t!qi1 w..n~ .a4o.Pted jg 197J.. p\fTSUIU:lt to sectipn 
P,(a) ofthi>Act.{291.l,&C. £5'5) . This 11tclf.onµ,119w,ca: OS:~ during !he ~t ty1oyelll'.s 
~el'. p~si;,~~ ;<?t J:h~ .2~£; to P:~!'J?.!.\l'~ 9~~:$!il~t,{ iµ:i.9 peal'th $.tanoai;Qs, e;d~ting federal 
all fl PAtiolfiSl1tOJis!l;i_qqs ~l:~ards/l'JW ;qntz.htg.:~l).diAll~xt:s.tat1d,;i.rd Wa$ i.dli/J)'.t~;l Jii;@11rily 
fro in ~tam1a,rdap~om\11,&'llt~g u,iid.i\' ·IM \V~lsu;-a~aJ~ P.\iJ?by 0'1.tJ.ti:4cja .Ac.ti ·aS ~d® 
{41 U.8,C. 3$' et.sefi.)1 'wnlch,~pcC,ifii;.d S'a,fety.a,ajl:Jie~l~ru~e.s ~ti~bl~tp gov~'J)lµeJtt 
ocutraQtors. "111¥ "!'{alJli~r'JI~Etli;y s~ndJU"ds 011 ienizili.g1~ati:on, i.'1.tum, Wero ta.l.:en fo1m 
'!itandard~ i$~cd·tiyme .A.tq~)9.Jlne~zy G~w.nlss.io.~ f AJ!,~)4 ngw. tJ?,e NRC (10'. CF~pan 
29). . ·. . . . 

: 
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Oc L ! 9. 2 0 12 3 : 31 PM 
. ' 

Mr. Shapiro 
June 81 2{)09 
Re; Winston P'o/Ue 
Page9 

To Cance1 Sp1cial ists ll~.2104 P. 14 

Aslie>ted.~rlier; the tailroird lildusb.y h~reoogtlized thC:Iur~fri~s and ·imp~~ af 
mon~ring X:sr ~~ca,jies. ~~axl;plzyitlci;ns':dlZ'qilsaed· itin.thc ~35 A/iR...c!11ci!m~ts ,<is p. 
Dleit1!!l1'! fer pr?ie.c,til.ig W.0"tk~ fu ~~~?; \?~ ~$~P.ls am;i r.(!1r~lld }awy.e:rs-~··~l\!lilz abolJJ.it,. 

-:P.i:. DoD.ley1s l;llll.°IYs'is i;if:Mr. '.Pa:;ne'.s~~~~tf~9.pl.µi~nwn.:i,mhi~1v.ta..'"'¢l'l 31, 2;qo~.l".CJ1ott merils 
i\lnh~ a~C:U~si9tt~ Mr: ,P.a)!ne·wa~ .<?~s~ 1f1 ~lµl;t)nf'J.llk'i\~~~~]if;t6;do l'li;t,d l!m~er(>~s. 
mataj,g},. . A sup)"J¢W.lf,11t81 ~ee~~nt ~~ S~bPo.Nt!le.t P'<;N0--74~ pr~vJMdfGt 'Wi.t~ei~a.Qil tJil• 
..aca~_pi; l'Bdioa.cti ye, sii:m;p ;& ~A tlocumirittl~!~-~1'+11 fJ.. 1969', .stal<?s Jhat'tho roatei.').ai <tnrils.fen:ed 
}o D~i.d 'Yi~*!~Jl0'9J1~ h}c. ·u.n~er .. sub.~~~t.~o. U~145}ls ·~.()llt!!WiP..ateii mt}i prJtqni.ura.7 
·A. w:rit.len, ·u:.-id:i~~!i n:t~nt'?ri~ti11rr1;i:if'~ ll~S\t!~ :i~. 1~7.ft, il!~.eqtio~ ofthe W:ltl10JisPoo11.5.ite-~Y 

" l\fr. Miphael Mob.1e~ ,and..i;..riot!wr ~d~ntm·~;;p~e:11 iidtes .rtumer.o.\!S wil Bhipiil,~.l\ts .i?f pcrap 
entering the $ite di\ringJ.9~ •. 1'.~.uI'.dat¢d i?N'~.pa.ge dooui:n:ent'.is..appl!lnded lie~~tfY as 
Attirc.hnwnt33

, J:;.fr; l\i~l"Q.et]l'1Jtiv.us.se,s.:P-1UJO~J!Jl ~.PP§W~Sx1Jri!i ~ ~r20~.ft r,ppQrt'?..-ri:t.11 
.cpnaur i.TJ. the vlew~ hp-h~ ~ptess~Mn:!h!\t r~po;rt, · . · . . \ .. ' . ·: .. . 

• • , t . ' .. ... 
A.~b;l}stgs . ... . .... 

Ju;. not~d p.bov~ th~ LtiC'Orr_io.~.te.Irt~~eetionA;~ ~.ta~~ 

A, r~ilt'oad c11rf.i¢~.-m~y. lise or .!!l{or< :to b~· ti~ad. i tQ:C.(l'~l;iQ
1

ti:Y-0 .01: te,llff~1· on its railroatl'Ji1:e 
bply wh:ci:t tll.~ lo~,_notiye w· t~g~r.al).\1.~trpl\Jrtl:' .. nn4.~~pµi:'.t~.aJ!x~~ . 

. • • " • ' •· •• • t ' - . .• .. • ~ •.. • .• • · • "•' '. 

{1) ~:~Jn: ~l'O.per '('.Onif;lt!;o.u 11.n(l stife tp ;oµerate :witiurqt ~r:n+ie~ll'S~qry ~11-n.g:er,of. 
;p_er->o'J;l!J,! 3.n)uty; • · · · ·· .. • · ' '· ·. . . . '• . 

:(2) 111n~I! been in.Sf!~c~e.d a;> regu;i:rJl(i p.p.:g:eJ::·fbis cl1aJjltel'.atiti r.e,g11{atiqns1111es~rlb ct! 
by tpeSecr-eta,cy of'Tr.anspoi:tntion:.llll~~lh~.cll~tc;l'.; ... , . . . . - . .. . . . " 

'The locomoJiye cahs ttp\i)-0 Whi$ 'Mf. J'ay,ne:mde1\ad l}.SQCs:toli p.rese:.lt in S. man:nm- that c:xp.oseci 
hlm, to asbest0.s. 'One caim.dt cpai:,?,Qte;$.e·tli,o.~~Q ,Qfsuch rui. ;ts~tos eontaa<..lll.;J.~ l.OcATPoJi:Ye 
a5 b.eing "J.n proper.e~~~tfo11 and:Safe-~~piil-atewithout. urm.eceisary d:arigpr'of;perso~~.IDjury'\ 
bl oi· ~an ~mi: nii.l{e-std¥ c0nt~hji~ lo'C9n\9tive h~ ·¢haul*rlz~u -al!:hav~n$ had. en lJPproprinto ' 
ir.sp~atlo..-i, T.l:le asb~stQsc }ris~l~t\911 c.9J11¢ h.n.ve tr~n r~.qipved ~ea~~ ~~ dse Rgllro~ 
:sctual'ly. !i?zm.9-,i}. • 

_TMt1; he.Ye b:een n1any !m:i:~trle.Lhyg1en.e,_;sl!fet;\ ancHn,Efdip:iJjotll:n)ll :att;oles ralevmt tn the 
·.topics of asbes~os, diesel' e><baust-fumcs, and·radjfilien~ttfefy; l hllY~Attaohe<'l a.refe:tenGc: 1iP1 
·fu.nt lresetve tbe ri~t to tely \!JlO}lin S!li;l,P<>ttM'l'IIQ.' o;pinfons 'h,e.rn an,d ~l my'first-rg}ai:t on tbis 
miitt9r. ' 
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Mr. S.Q~yiro 
Junes, 20,09 
:Re: 'W'i1,1St01i. P-a~c 
J,>agc lQ · 

It fa my opinion tl;at.thenUm~d'l>·.l!G.tions fu :fuilhi.,g ~ Ot:u'!Jpljr with·:th~ ,oit<:.d,gOV!lni:"11ynfal.and 
cqp.s!,m.Sus ~~!idarsts rollhcneab}1 a .i:easauable. $t·np.4arfi.o:f.cate. Tho.Ld th.e~e .op'lniOJ'!S to a . 
reasonable .degree..o;f.sci~ntl.fic:an~indu~tnal:hytfe.n~c~~- ·. · : · 

'\ 

S.inc.e:~Y?-ur~t 

.. R -~rm~ v.~~ 
l • • . ... 

~-U.Pnard~~~Ph.D,. P.~ q.rH' 
Asso·cinte Pr.Qfesro:r . . 

2.. 

.3. 

·.4. 

5. 

.,; .... . 

7. 

l'rans.cript ofWins!-eh h .yne·Vitjeo deposition; Oc.tQbot P; :'2.D0~1 ·p.. 98, J!nes Z...6. 
• o o .. ~ •A - • • : . • • • -# •, o • o 0 ' .. > 

Tz@SCnpt qt:yr.~~~9n~~~p~dv~-~~~tt19fi, qq~1:r~r 1.7., :iooi,. p, ~P.. liµes l\l-:45, 
• t . .~ • • • • • ·: • '· • - • • : • . .• 

. ~¢1J.~rt:of,Pr. J:ta\~d l\ .. Dpp,l!}y) i:li,it~a 3!3.1/1A09:@ '.P· .18 ~BG~ · . . ··. . .. ·•. .. . . . .. 
,\ • • o • " • \ I • ,. 

The l1~d1(sf1iiQ. l Eriyir.p111Y!e11t~lts )J!tf:b~a,tion .& (;,p11(r.p,4 ;N.10.S:ff, ·1.9YS,@p .. ~92, 
• • •• .• • • . !,- .• • • ·, .. - • • ~ •. • • • ~ • • • .. ~ • . .. 

· :'10 PR2i.8~-s,' ~t ~eq.; M~y.3, ~OvS.; · · •; . ·. · . · · . .' · · · · · -_ 
·ht!P1l/wvm~o!ll~~;&o'vf.Pt.s/o~av16\?rov.~c1~p.sbpwJio'<imi.en:t~p_:1~P.J~FlWER..~~~GJs-
~E:.Of.p .J~=r 1 ~54,1 :' ; . . . . .. . 

,.. . . ~ . . , ... . 
SJiPPl.~rrrental ..8.gr~~ant ·'t:Jo<--> ¢it~. Scpt~b~· ~Q, .19.69} Qctw,e~n Vti.i9:n P~fbJ 4~ ~11d 
ba'\Od W±!J;i.~s,p~o1), I:w. '.Epr ihe iemov;l, ~qi.~lti.IJ.g, n~~urc,g.ase q-fceztsin:.go.v.er.runerti 
-9WUrd, ~<µ)it\tJ1 'OQrt~jtlir-w,t~(i. tY\.ope;tt'i is.QraJ> ~,illlJP.llA~,et). l),e,r.~(r,i JlS ~;JtachmtmtJ. . . . ·. 

Mai:nt>+!mdl!m °il-')1.te.Q;~pril Z1, l~p~,j)wji.u.ued dµl':ing .orscov?ry in il:i,)s m~lt~r, tipp.e..'!'d.ed 
netyto :;sAttachment.::2. . . · : · :. · : . · . . . 

< "l ."•... I o 

Undat~;f..wp p~gem~m.d-J..a1.iz~tjonof.;i.n}...11gu,;if 12, I9'.TJ.1 lit:l<~in_g1n"Specti~n.ciftj).e 
Vlifher~non.i.ltebyMic'}taelMdb1t;nma th~wrl.t~l~ · · • · '-.. ' · · ·· ·· •· ·· · · 

;, .. 
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1. ·My ru.un~ is ~iph.ard Cllipp and I hilVC bee.ti asked !O:provide:!! report ill the matter 
of P.ayne,v. QS:X.!J;n;il.s#~onby ~eyRi?fwd Sbapi..11, Inpa:rticiilar. r was . ~:tc~d 
to offer my pplnion .~s to whetbe. ~besto~ a;;d ~onj.zing · tadjatio.n! inclqd!qg the typ~ 
:emitted. PY. J!!u~I1illlll, .are Plt_pa'h~ .• of 9\i~nz or c~ntrlbuting~ to thi=! 4evel~IJID.~nt of lunz 
cancerw e~pClsed ·4~ans. · · · · .. 

2,. , ' ·I ~~jllq~~~-~·-ll:~~ssor ~~~P.~l'arl?1lent ~;f~vir9~~~~J:feaith at_th~ 
)?9~~o!J.X:Jili>:er?~~$~~~~1. of f~~lfo.~ajtJI. £1! 71~ . .Al~~.Y Street, ~9Pton, ¥,.1\.l 1lJ;D.. ~s~ 
Adi~t·r,:~f~~o/; :at fu.~ :v~v.~ci,i~ of ·J\;fn~sa.ch,~~ - tqw~lJ JI!.~~ P~P~rtm.~n~ .. ~f 
W.p~~~p.v,.crp~f:,. ~· rP..~.4\f~J~fue~dy .of'f¢.1;,(!r:~!lothet;4is_~~s~ . .catlS~P,_1'yto~tc. 

. ch,..~o~it !ll,lg .~~ey.~~iJU~~? siw~ -~~ ~~ ra.qi!Uion.. ;r ~ecejyc}_d i ~A. ii?~ fro~ 
P~C?qth CoJ).ege)ti. 19.()/ ·Wfth am_aj~~ iJJ hi9iq~. Xr~ived f!Ul\1PH 9.~gi;<::e frpmJ:b.e 
~~4 BF"lioo!j>.f ,Pqbltc.llei!l1\l .hi ·:i.974 ;w.l{h -~. cp1icen~tii;>_n ,bl >yl;t~t ·'f.y~ ~ p~U~d . 
H~~ S~~~~s. ln 198.9t 1 r_e~iv~d a Dg~Qr of Sele.nee ~gl';e~ from;J?f?:ifP,:n Unjve}:Sio/ 
Bcl:to?l ·-'Of !Public :Heaith~ ~ 4ygre?. wns. ftcttn, 1:f.t:e J)~partgl~ qf :Epigemiology . !Uld 
B.iosl:allstics; · ·.- · · · · · · : · · 

. . .. .. • . I 

. ' ~l !• ·. • "! ' ... • _•.. ' ~ • .• ~· " • • ! .. • .. • 
1' 

3. . -•~ J?.jx~qt?t,o;f~~~~~lffiSett~ P,9=1).ce;Rt?~stp: ~·on1,J9S~-l~$~, l)V~.$ . . · 
:resp.cra.ib.1~~~ ~b!i.#.g ~~~i~.<?e.;ns~:W9iM~c~~off.!l?&:~Y&tl'.~ i.11 oi~etto 
:r~~~<?~~~;:µ~;qf_~~~ cR~~~anq.~~qr~~Ji'?~~~~~~- lY-e:i~Hio~, 
:1 p~Tt;ifl.P~~~~1n,~~ ~.Pt~-~;i.?~o~f:;fe~~~J~o/ ~~·~.1~~w¥.~ ~! ,CR!~~P~t~} 
Vl.S~~e~:nuc.J..ell!':Wr4Pl?~1~~~tl;es. ~~~ties a;Q~~~?. U~~S~~ 't?· ~ll:e . 

· conU:n~u."iit}'.'he~t:'\l: imJ?~ts. ,µiJ:iri.s W9rk> ·ali4 iD. .a ;!:Jlh~~g~Fr4eml~y.•.5).;'~Porte-dgqmt 
.P.r<?jfct, l exifu\Jn~d~~~ite ~a.~i~~ cpn~~ef.n fit~~Y?~_ :µ,e_p~~eito:fEnerizy 
s.it~s. • ., .. ' .. ~ . .. .. ~ . .. . 1 ~ .: . • 

4. · I am a.member of several pr9fessi1>nal sopi~~. in¢Judin,g ~e S,ociety for 
Epid'1mi,qlqgi:;: .Re11eilfc~ fu.~1n~?!!1~~- i$p.c:iery fgrEnyixQnj:Il~ntil Epi§~(.Pl_ology, thE: 
Amerio~ C-01)~.~e .of,Epl4~9l6~, iin4 the f\Illoe~~ f1,1qlic.J:l~.A.ss,?ciatlo.n. 1 am 
an AssociateEdi~r of.En:rironmrrntaJ HealthPerspeetfves;lm.d Is pn fu.~ e(iitorla.i boa.rd 
of N~ B,oi?Jilq~. ~ poiicyJo~ in tn.Ylrc~~t"al ~d occupatioOOI heaith; I have 
~enied as a r<;_view~r !.~ ~uniero\l:; _scietJ.ti~~j?):ll;I\~S, includlp:z th~ Ne:~I Er;.glm1d Jotff7!al 
c/Medi;:ims.?M.7!lerlc~Jaunial af Epidemiafot;Y; ·Cancer.:R.esearch, ·Cancer Causes and 
·Coi:ztt><ll; · C:.~f/'1 ~nriactt ,;4tr, ·~;~~i1~ol}m~fJ(@·'R~setir.¢1~, SJtili~f.i.c:; itj._'-lj[#lfi:fne~ 
.lli!Vironii/~ni;41 ;jl#e#4fiii Tei:,nnofqgy, Xoit.tolqg:y al'1dl>Jdit~r:rial JI.eal!h, 
$mtt;q.nnl#Jtp} f{eqlfit, •. Ar:ta,PhfO~o~a and J:i,C'Ql~ Jieal~~ ~OJ'f~, . . · 

' ··• . ' ~-

. 5. I .have.b::cri. a tneri}ber of s~veial scientifi~ - ~visozy pt'fielth .including th.c Science 
Advfaozy B~~~ to theTo~cs Use Rec1~on-:msqtute, at:theUniv1:tsity ofMaSsat:husc:tts, 
.ruiq_otheB.anrard ~chool oIPul:ilic:.:fI~\h Occup;llibni4 Eea1\h P~gr~ Advis.ory Boar4. 
and 1be, ~o/for Toxic $:ubsiances c,nd Disease. R~gi_stzy Coi:nmunity • and 
'Vmce/l..S$ist,an.ee 'Partel for th.eh Camn LeJei.tne health. studies. J ha'Ve also tcstifted. before 

. -- · • .1. • ... . • • . •· .. • • ' ~ • 

I . 
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two co•ttees ofthe U.S, COI)grl)ss an~have maqenumerous presemations on 
sck.iitific and ypidcmiologic to.Pies. A current copy of ~Y .cuo:i.culum vitae is attached \o 
tbis It?port. . · · · · · 

6. l h.av~ 1ev.iewed the x;eportS of pef~nil;antS' e:(perts<Com; Crayo. Dooley, Goan~, 
09l(istfiu, ~~ W~1}.L 1 lmV¥ . reyi~wed re.P!lrts ot !ett~s ~ p4intjfI's ~x;pc-$ Fi:a,ti!.c, 
W..ruito9tb. aµq Y~e- -I ~v~ ~q;revi~wed !'.}o~).llll~ p~"Ovided):)y plain~i.ffs .qoll.l')Scl 
~istf;:ti jp it'ttac~e-nt 1 to-this r~?rt· These J.n.clu~ ~etoUS .doQ\ii"Di;:nts r~1~ m 
p.veri;pp~R ~~ .O~.~ge,, ~ k:-Y.?lyipg rp.~aj:tiye ·~ ~<,4<0.c piateria1~~ :'th~ e.~~~ ~of 
cont;µu,\n,atiqn -9~ t;)li; ~thW-sp~p.g. .site .in :SotWi K,nolp?~le, V~\1~ '.~~ . :do~ts 

.,reg~r~itig -~~~<is- ~11 i9CP.~~~ves'- ·;Q.o~~ts: dosgti?Jng diesel eµiissj9mi · frQI?. 
· loc<?~ilF~Y~., · ~8'ipts, ot ~~P.o.sltio.ps by . WiJl~~ JL -~ul~9.i:,1.;, .. Qhrist9p!J.\:'1' iA,nd~~ anp. 
~W~\9n Ji>a}'Ile. l~Is~ -~~~ W..i~ }4l:. Payu.eby telepb.o~.!>P. Iy~y 28, 200_9Jmd ip.q*~4 
.abQI?~ -.1.iis .wo.i:)f ;ru~~iy, #qb .aotivitl~ .at tlie With.e.rspo9~ :filci!ity, cig~e~e ~m?~$ 
histQry . \3n~ pO'Iseriii.l prpteotiO.n. or nioci.tpj:ing i:if .his Jadl.ati9n tJr 51sb~s.~o~ e¥:J?OS1:U'~-

.. 1.'uitheimo~, 1 ~ay6 i.rView~d :my lib~ of matei:iils pn g:di~tio:ri. im.d .-caii~e:r, · .iri~WJ,ing 
~!!diatipn .e>;posiire: :from.ei;nic;hcd ~anium ani;l ,plu~niµrn, andm.y iibral)' :w:teria!S Q.n 
f!.Sbes.t9s and pa,ncer. . · · ·, ·• .' · · ·.-. • · · 

'· . ' 

T ~1~ ~~~liµ~,1P~~~7c~y~~ -~4. mo1s for ,epid~~ioJpp!~ts to. ~\>tl;l~ to a .ger.i!!nll 
a~~~.s.m;:f!:t pf ;wl;,etb,;:i: ,O! •l)!>t ~~+c e:xi;st;s ·a ®.usaj ~DJ,1llec~9fl petwe'?!t wo.¢place .or. 
en.viro~~n..W. e;qio~e,S .ap,.\l. .Qi~~ase ~~v¢. b~eq iie.~plo,ped o?;ei: ~~.~t_.fprt:y y-;.,ars: · ;t'..ne 
wldyly .z:eqo~e.4 :.8;7-£ ~~¢ful ';.Hil!. ;g!J)_d~l~~/· . -whi;c~ P+ofessqr, ~¥Sfui Bra~oi;~ Hill 
o~d ~t:i 1~65, ?{e se; ;fo~ an,d e~J>l~ineil p~lt?V".• ·' 

:S. ·• EpiJ~ol()~Sl;·io~~e~ed. ~~·~~· ~c,~·;_Sd).nt co.~t?~ute ~o h!!,.~·~s~a~ risk. 
r9u~~l:Y ·Us~ J~~ ~~-~~. $,~del~~~ ,or «:r,,j.e~p~~is;• ,as ,a ,,~~ ,of, u~~ul J:ci.qls Jgr .o/~v.:iug 
;Soi~µtific inferc;(tces and .cleP:m.:;ti9ns about ' c~~eti~ fro~ all the ava~ble· re!ov~t 
ptjnct.pl~, ' ·~ll!Z, irif~~Ji~·.J'lli.d oq~erVilti_(!nS, .\ J: preseµt he~ 1l dis!JU~Sllfl\ Of •hOW 
epidemiolo~is1~ 419,lrire mto :µi.e ,co!).trlb:uti9~ o! th.e envir9!lf.l~ll:t; iric~u,ding tl:-11 ge)leral 
enviri;>mn<-:rlt_nea. p;~o~::tiyc. ~d; !!Sbe~lS W;_tstc sit~s. to ~usil1g dfoe~e . 

.- . . . : . . - . . ·. 
9. -ScientL.-;c ,praeti)!e is t:aken J!P witl1 ;more than. explo,rln.g ques!Jpi!s of C!\Usation, 
but tbis is tt centt<U ~ue;Stion. ir1 many tort: caaes, What ~foes "A c~ses ):!'' ml;~ to a 
scic::.ntist,'.l A.part fron;i phJ:losopbiCal.as:pecJ;.; of scientific c~allty, most scientists have 
ad.opted a pri;gqiapc ~proai;P, W.b.o~e formAI m:tlculatiou goe.? back ~tJ~~'t to Jolm Stuart 

· · ~i'tl1,'s.~qu1i "hl~i49itQf Pi:ff~~·~#.t::··2 Bnefly,'1'44t'.i1Yr;~Q·d 11Qi~.·tl;a_toA'~ause;:a ~ 
: :>ll else'}:'.ell\& held tonstant; 1J.:cnange in A is acc:llnpaiiied py a subsequent cmmge in B. 

The for;n!/1 rh.ethop to detect sue~ an occun:enoe fa th.e ~~perlril.®J., whereby: ' 
. . ( . .._ · ~ ·: :: . . .. . ' . . . .. . . . . 

. ·l The hbtorical ccntt:Xt of1heac _guidolin:s is ofl.nterest Sir Bra.9f?fi1 Hilt propos:il his viawi>oints in 
~965, w~u before .du) ln~-.;j!onal ·Agi:ncy·fot"llcsearch oo Cimcer (IARq or t.J;S, ;igenoios -S'U.eb as the 

·:BPA or. OSHA had be~li..'l prpmu~ti.ng listS .Md r.aios;otltl: OT. c:m:ino.sens. Fw.t.htr,. Dr. l'!..."lldfo;d E.!ll 's 
· owo conun!\nti:cy un the me of Ms gufd.,Jine& w2.!i:most il:\S,'t'Uctlv10: !hey a~ not me;uil to J\'Place> ot>1mn011 
SOJIS!\ andjutlginent b\it to aid them. · ' · · ' · 
·2· ' ; t-
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~ · a1J. things areheld cotIBtant ~xceptA M!d.B~ 
,. A is va;:ied, end . 
" EoP,s~e.4. 

· , ;, ...• 

10.. -'Not atl sciepces C'illi utHi'i:! •· a· so:I~y · eX,Perimep.tiil l'.Il~thod. howe\ler. Some 
scientists m.ustbe ¢pnteiit tg n'i.~ observations of the i;ealworld end .dedµ~c scie.'ltffic 
f.act .by fP.Ply~g Ieas.oxiltlg ~d pl:i~,ci.ples ~ e..~.erim,etrtal sc1~.aces .. or 1o,gi.!:. .~d 
me~ati.cs'. ~tT"Pnomyt :geq~ogy, ;m!1 b:pld~plo.w !ft~ fl'lth ;ici~nces ~i;i.tJbeJi.rst two 
.gene~y t~P'!i ;eop,cl.q~o~ P.Y. ,gl)duging.:;i;QJn pb~ezy~ti.o,xis ,r¥"t}ler ;~ .~<mqui;.tiµg 
co,nti;?l.l~ j~t,P.o~ei11t<:_. . lb~ iru\bilit'/ .9t~ePWW Q,t ,flstr!}.l;J,Qmy ;t~ ,9anii1~ct · full;.s~e 
exp~~~1ts dQe~;p.o~ 9on,,-1ofyl aii iriabil~ty ti) ;di> gcpd scie~6; or ·that the science lilvolv~d 
is io,h:::r~y more "ei;ror nione" odess rellabl~ tha..ri. a branch of sc!ence that can conduct 
fu11~s~~-e:~P~~~ts. · .,. · _. · · ' ··.. · · · · · 

~. ~ 

l l. . In the h:i,o19~c.al.scf~nce?, ~. $ena~~' B!ld in the.P¥,gliq l~¥t:h lj<:l!l.,. in paruc~ar, 
infer~¢~ ~o.r ~~~:W.OJ!p t>! fl~--i,Ums'are l:~wll~tY. i;fr_a)'p. from . epidem.iol9gica1· ~tudies 
from an~th~ ~!?~!> ox.l:l~- Si~canto/, inf~e~ce~ :about·~~ 1!-f? al§)O J:IW;de. ~m 
th~)>~~ pf p~~~'i-:'(~~o.ns .:or; or .ife~t:tub!! ~~~e~~o~ .o;i. arum,a.1s, IYJ\!t~q, 1:!1e 
sci.~tific .re~oi:;a'Pl~ess :~f~:·ii1J:g 1.µere.n:c~s: ·~ln e,n~s. to ~µp;ans proYifu,!s :tf,1~ 
p?cp~ll~~\ic.in ·fyr tbs d79~ip~ pfN.at1o'.n~~l.nsijt'*-S. qf~~~!'. i?d~wqt.e hu.r;.d~eds 
·or !p.lllt~ : of ~~oJ,l~ 'fiW¥ii t.~ ·.anJ~ ~re§r~4· . · .~y "p~rtt~at _:i.nf:r~ tll,~Y be 
,lif~!'le> lilld ~ei:t9 1~)'. ~)'. b.~the ):?as1~~ o;f) .!1i~utc pe~,,~~r.: tOf? J?.~tes.m {l.~awsutt, hut 
the J:?iefi?,?d ~':J-d ~~gsqp.k..g !1-i:e n9t:si:l?.i~Ct:Jo .a,e:~a!C. · .. · • · , : · ~ - ". 

~ · :"' :-: :·'~~·, ~o: 1..' "' •.. • -• .. _,,. "\ ': ~ , • 

12, In gei:teral faere ar~ thr~ ~purp;~ ~.ipfim:i;i!fllpn ~n ~e, i!ffecy; oftoxic exposures 
fo. .hum.ar1 .b~$S: .(a) C!!¥e . \f:~p9its, .(o) t9JtiQ9logi~ reseAI011 (incJpjling po~ ·auimaI 
studies antJ.che~ci!}!~ctu:BJ res~lli:C!t); ~d.Cc) epid~?lQgi9~ 'stu.~es. · 

. .: ~ : : $ ... < • • '.'. .• •• ~ 

(a) Cas~ re~orts re,~~l!lg ·the :eff~t>~ of to:i>:ic;: f,!{:pOs~tres ~11 hi;u~l 
bt~i,ng-.<;1 i.e,, .ri:p(lrts ii\ .tb.~ ;ine(Hccl or .scii:ntific: .Utetat1.fre of~ 
~i~{a? ~e Of. s~iies ~f i;~~i, }.re on~· oJ: fpe !AOSt impotf~nt 
s~mrges .of ·infonnatloa ,s~entistt; }.tt.Ye Oil effe9-l;> Of :.to:ici\:: 
·S1,tbstm:!~~s; an~ ~fie.'l ~.e on!y ,soi,m:e .of infomiati.on. Detpkci 
.reports . oL~~~ oi ~cc\d.~1!~:1?ojsqi;i~® ,~r ;?ll,i,ci~es ,proV:i4e 
b.,fom::atiort, ~h. µs ap;topsy fiata, biopsies p.nd detltjled :olinica1 
d.:1.fi:i .~?~ .• ~b~!ti~bJ~;. b!.:.1§·l, '<?tP.i:r !P\l~~ •. :¥~~~?~~r."'J:1?xY. 
~tilt::; . _l.lll...oo_rt.a,n.t ,eni:l . obY:)gJ.!S .• '~tntal . ,ex,P;eimien1$,'' 
e>:.pen~ where. the teiations!lW - betw~n t.1.e ezj>9piir~ .and 
effect is JlSllajJ)' cJent. '.the use' of t:aSe· re_po,its lll .tned}o.i.ne is · 
Jon:,istanding and impor\'14'lf; ~ <>itidei~co~ by the ;:ontinuetl 
ll.PP~ce of such ~p.orts in the literatut?.1· JndeeQ. the lpgic 

.. ~ . . .. 

S Tr.r. J,ll!lceC, fu.r e:i;nmjile, Op<> M the V!Orld's.!cadlng .medi,cal. journa!B" cont.'iins ~ Cate Repiut 
·eV-Ct'J 've:ck.. · · • ~ ~ , . . · • 

~ 

;;. . 
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(b) 

(c) 

9f a t:a!le report -ls simila; ro that ofa more formal Ca.se--cantrol 
"O.l:' q:oss.-sectiona.l s..'m!y. · ' · · 

The .use . of toxicologfoal xese.arc::J:t r?;PCrts to un.derstat;td the 
-effe¢ts f;Jf . ~oxic .~_posures ip .humlln b~irJgs - Toxicplogical 
reieiµ-ch {i!;cluding both.aruma.1 s~ies 2.l)d c'fi~c!ll/sttU;c~al 
.c!)rr~1~1}ops), along :with.~d~olq?Y, j~ ogepf .~ two p)Aer 
iS~lli.'~es .of biforoii\tion provides inuch of the l:i?Sis fpr spi~rttific 
j ud~t!; r~tin~ toxlr exposures to :\l.ralth <;ffects. ' .. 
£piqe,W9logical . st:ucU~ ~e .;ob:S~;;v.4ti.oµs. -of '!oe,tpra.l 
e:i,.,-p~~,, that c;re op~~g in.~~ i~al ?!'9~f:d. T.h.e i~e8: is 

·~ ~~ s~t;ons·1~lplc¥ ar~·~oS'f l~elabpi:n.~ry ~erirri.~ts, 
ob.s~e . t:p,c::IJl;r ; ~hajn ~ ,m.uc~ io!qr;iri!>tJ.q'.'-.'.~ pos~I>l~.~m 
th~!lli ·~dJfi~n inAi<)::P.+et :~.resµ!~. 'lQe)~~sl?Ilc:e of.fr.le ~~a! 
,e~p~bi+t i,n 9iq~i.C:l;!,g;,> #s !L)m9~ .l!].~;ys . ,a .co~p~on 
b~!i;l~~ :'gro:ll_p,s1 · for .~XlW!:,PllC, ~ :gro~!P expq~.~ to a , ~henµ, cal 
fu).~ one ,n.gt ~Xl'.~s~~. 'flle, ldpa,19-lt;u{itigu wciµl,d b~ :to .h,R.vt- the 
gi:oup~ ~ fue real v:.o!J.d :t~e ·s~e ;i,,1 :~m rei~y'l!Ilt respe;::f:s ~ie., 
coj:ip~cj.l;ile) 6XS;-'1\t:f~ .thy Yanab\e ~~::Sfudy, lJnfo~a~y 
~~~n. ~· grou.P~.gs -ar? I:~;eJy ·~?~.P~N~, a.!a . te~!miq~es 

· IJ:il.lst b~ nse.d fC? .act;:~ f<?t bown ~re.p.o?S. · · · 

r. 19 

• • • ~ t ! • ' • ~ . : ; : "'·"!. ~ . : l .. .., . . . 

13. ToY.i.cc19$Y'. l~ -~. ~Xperi'!!lrntiil st:~t:J?.se, .wbp.e :~Pi.d.~olS?gy l~ Jln 9_bsern!ionel 
'$Cic'{lce.. :~e .a!i}'.~f\a~~ ~ l::~1p_g, ab~-~- ~OP.~11ct. iif': ~fg?~~~t .~e .obyious. B~a..u~e 
John s~.1£l1'.s :f.mn~i;s ¥c:Uio~ of_Difi;e\'7!1Pe dc;prn~i;: :UJl9~ . obs.~rv;il,~ ~?~ resu;It pn ;B 
t;>f a p~e in A; oth~ fa.ct.ors must b~ heid.c~.qli~t. · ~~;F~p.nce 9f.~ E?-"P~ri~~ .is 
the coiltrol . pf .ill fa~q;;s,., 9x~~pt for h.. i:n\l p. ~ ~d of~P~trql allows the spienfist to 
asl;; quit~ prepi?e ~u~s!:ions about ~xpfa;i~y d1?fin.eci A'$ .a,na ;B.!~, end ;get relatively 
unambiguouf a.~we:rs. ·4 · · ' · • · . 

. . . . ; 

' 14. Epi~ioi~gy stud,ie~ re!y nr,i. compef..ng gr;:m.P~. of ,P.~c;ipl.f'. :rho .ru.:e P.~ilar b J:!fpst 
hnp.or.:ant ways exy~pt t,l;at:fu~y bave diff~cilt 1evp1s 9~ ex_posu+e to a poteutj~y ?~l 
agent, . HQW~ver, gro"Ops m~y not ~e c<;>m.fi}?!~Y com.P~!l!J!~ !Uitj. not aJ:l s01J,i.-ce!l 9f non­
compatil.bjpfy ~ k:nO)VI)... ff :not a nece~Sa?}' l!.Ccompa,iiJme,qt ·of the va..'iabje be~U.g 
investigated, th~~e ~es,idual fjkctiJt$ :ful1 by pb.nn.ce in the tWQ grpups ~g ~o:in.p~ed. The 
re.-.-Ult is that t..h.ere are \!suatly !difforen.c~s -s0lo1y attributable: 1o the .ranl:lom ·way these 
factors are.ilisajb'1ted bet'~ gc~p? i!l'fue p~cular.stu.iiy: Th~ "chance" :fluctumions 
in apparently 'othenvlse similar populafjb:ns l-eqtt'.ire ~ epidemiologist t.Q uSe Sta.tistiC?l 
tools to evslua~e "ihe iole of ':OOise" ,that ~Jght be obscu.-irig au underlying "signal.'' . 

~ . . ~ . ... . . ; ·, . ..... ~ " '• ~. 

15. Obsy.,rying S9Jlle uriiD:tend!!d or "natural'1 experiment in the real )'rorld, which is 
fue essfillc~ ofobsmat:ionAI sciences like cpldemio~ozy, has tho ~i;iormous Eldv.antage t1:at 
it in vol v.es !mm.an bemgs liYi:ng un~..tr conditior..s simil?f to ~mes found. l>y plaintiffs in a 

. . ~ . 
4 \ Whotlle.r c:ompl<# C'!ll"¢Ol ii: practjcc.,Uy po~sibli:: v~i:ies, or COIL."5¢, b~t fhe. principle slioultl be 
tj.carf.· ~ ~ · · · • · · · 
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. perse1:1al injury . lawsuit Nonetheless, questions . mevlta:bl)' ari~ .about the 
:piPl9gica.IJscien,ti~~co~parability (md thus the legal relevance or ."fit'~ of the people 
a,nd e:ii:>Ostite.s aod di~ses t.tndi.ed' in pnc place and ~ ~ other people.at o~ places 
;and t~. For·eia.$.P\~~ q~~dioi;i.s .such~ wl;i~r Jhe coJ.11..P,~~ of the c~es ~ 
-contrdls 'Wai> tndy ,coµiparil)g ''like with tike, 1' vihfob is pr~ely the ldrld·ofproblem that 
~be ~d ge!lecal.7 is av~i?ed in~ tii~ly c_onti:ollf~ ;'.'P:~~i#studj. · · 

16. Th% ll8 rny colle,ague Dr. David Ozonoff ·~lained fil d~tru1 fa e l 9.94 peer 
reviewed , ~cl~, to#po}~g~~. 9X.P~e~ts an~ f!i.Pi~eµ}io~g~cal . .,sruf!~es ~a~ b.~vo 
~te.'1.stic.·s~ .~d wetilqle¥s~. 5 · 

' ·r • ' 
~ . . ' 

; ~ . ' ·- . . 
'l7. : 'Tak~ .as-~ ~pJe an CQ)f~~ol~gicjil ;~tudy c.oi;npa.-ing fu.e health out<e~rae of 

. ~WC distir;~~ P,1.1,PS .:Of ~~pc~~~; OJ,ie ZW.u:p co:1Ji.l>riseq ~ 6~ ~9SC Vff>T~ in a focili;ty 
whq ,...,~~e .~9s~~ ~~ ~~~<;m: m:. aAbe$fp~ ~Y soiri~; pro~Cf~. ii.~ ~c~.PlaP~ pf wafk,.-a;:i;a 
the o~er ,grO'.\l.P' 9.0D!3,l,Sfin_g of,albtewbe~ pf.the ;ge~~al ·i'O.P~fitipn, t1!9.sf ,(butp¢.rh~ps 

t• not all) 6f?-vhom were noi .~p·os~ 'to tho ~tion .. 'Qne n~~Jo co~1~er- the W.~ys: m 
which fu.e W!'r_kers ~ght JOi dlffere.nt: frcnµ . the gen::r;ii_ pqpulati0p ID ~d,ition ·to fu~ 
,expo;:~ a,,t-wpr'k_and }iJiI.~ to,~1s to coN:~!;for p.c.n,..coin:pi.Ti!b{li~. . . . ,_. • · . 

. \ · • • ~ .;_ • " •"' ~ I • • : ~ ~ ~ ",, 'II ' : ' 'I 

18. . . .11:te ~tim.~ti?.~ ~tol?ls,p~~ ·~~ s~~g tiut p~t~nJ?:aA .. ~,~~.?es b~~~e:i- zroµp~ 
s9 th~ an. qveWl concl'f!SlQll C!U) be.r~a;*e~ mvol,vei ~on,g. 9th!!rf~gst ~~µs~.~al 1;::~ts 
pf th~ prtlb~!Jity' or.aj:J. o):is!;n'e\i. diff~re_nce in .9-iS?fl.s.e ~~~tn;'.tliffe.r~ :'PO.PliJ."tti.:Ons. A 
?~r~ ?J e,oitv4riti~.~ pr '5i#~ of !h~b'' ;:have.· d.~~l9p¥ <>yfi ~e ~"s 3.\1' ;D.: .~eld pf 
~_pl4e.qµ.~~9&Y·. . . , . . . .- . . '_ ~ ' . . · 

19., Tue ·:main .putpQl!eiors!-!l.ti~~ in.~id,~ol9gy,fuen, ls-JG eyalµati:- ~;ol~ ~t 
.ran,P:t)I:il .effe~ .CUchan"e'~ nii_ght have ptayeq ~ tii~ r~~. {?ta:ttstioal me~o~ do . nqi 
P!O~~ fu:\t ~ance Js .ib.e.sO!llce. /Jf a tftffir~ce {or lrii:,?k .~f dilf~~ce): · Th~~ ffi,e!:hQ!is 
only P!~Yi:cie,i;t.Io.rm.a#9Ji.dn h9W !Rilly itj!i ~t .Cpailce p:ouldbaye.P1aY~.tl· fl. part if there 
were ;oo bis.s ·and no'·tnie. roeyJ. Ihe m~"\g of ··1~~ic?.l slgn.W~iaP.~" ls th4t the 
likelihood that chance caUldhave uroduced the .o11se.rved resu.lt~d:f.the..~:wei:e;llo bies ru:i.d 
no reeleffept is less J~~ som? arbJtr¢iy P!~4e~ro.i\ned level, ~ulili a5 ~% ("p<.05''.).6 

. . .• . · ~ . ~- . 
ZO. For. the rea.sono stated abo:re, it fa absolutely false - an,d, indeed; a serious 
interpretiv~ ei:ri>r - to . asseP; that a r~stut 1hat is ,;;iot "s~~ic.all;y smum~t" mef!IlS .the 
results .mu~ ;be 'due .to .chance ·arid .Only ' to '9.hancc. And :;for tne~e reason$, prominent 
~lq.emiqlqgi~ ~;;che\Y '~ti.cal sigrlificance;' . believing that .it is not a• sine q1,1a ncu 

: ··. ·,. · ~ " "" .. '~ . . ·- ~ -· ~ ... ~ 

? Ozono.l,11.D "Col)l'ej)ito~ 3i1d Mi_$CYD.cept1oll,s aboui huryan Eeelih in;pal;t An.tly~'" E1IY,ire>llt11e.11t 
Jmpect~sess:Dentbvj~w, l~~499•Sllil 1994. • ; · • · · · 
{; · . :pie !'riJin11.I $0.llrC~ of ti,ie -?% . ct)}ef;qri is lost In ti)jie. It a,pp~ly ~e '.from. tji.e original 
lippl~cafions o.fS!:.Usrieel methac!s !o'l!llricult\lr.11 cxr..riments and t;;.p~d.~i;o~t..Pei\etit ~m~ment;tbaut 
~be. exp~ -of' .~oing ;ai.i!l:lie !ti;ilinY.<;iri:hii: :a whole growi~ ~e.ason t;nd'plots 9f.;m:i!>.11s ·se«1S l!lld 
~ti~. 'lr:s use foi'. :P~li- 'l).~lfi pllfi>O~j!S might t)iu;; b~ que.stione;i. It.is i;it~r~i~ng \o ~Ott: l]iat in . 
other smenccs, notabl,)', pli.~i~:j, . :a.noli>ot «ommon o:dtetlpn for ~~tistig~l slgllif.~'lce" JS nc.t 5"/t but. l. 0%, 
iu any Cl'l'=.llt, virtwtlly eye,y Memen!'llY stlltisi:lc$ .if!'« w~ ,th~ stq~ont e>f{4e hlgh\y :iroitrary n~~ of the 
fi£;".tr,~ ;, • . . . ' • • ' '· ·~ ·. 
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of "~ood. stjence.., end m!Ji.1~g that ''.it is neither ne~bssary nor appr~prla.te as a 
. requir~ent for d...~ infere~~es :fto:;n et)i.demiolo_gi.c daia. ,: · .' ·· 

. . 1 • • 

21. Th-eSe vieWP ar~ hatd).y mine ftlo.p.~; 1:i;ist~ed, ciley'.ar~ repres~t2,~ve pf the yie.·ws 
of bqth ~jr .A;-qstin Braq;qrd .'ail~ <!ne of :the iQµi ~-y· s prt;e.m~t sta~c)f!ns,. tµid 
~ome ·Af .p:i,ost f7tg:h.iy ~g~~ i~id~ologi.sts ~ thi,s ~~~'.· ;sµch . ~ Dr- X:en.,~ 
'Rot.\u:!l~ Ci1l? ~: .(l\).fti.6: co-.~~+ ?_f~e 1!,lOSf.1V~ciefy ~¢<;! ;te~~o~ .,?n ~ifieiµiology; 
{b) the former~itor~io-.ChlefOfthe pe.er-reviewi::d journal, EPifu.jolo,iy; arid; .:ri9tl~~t, 

• .. \ • • f '\ .. . : • • ·~ . • • • • • • • • ••• • ! •. • . " . ,_ •• ·~.. • • • • ' • • • • . · .• 

{-c) .my. • ;~11~~~: :et .~e .Bo~~n. 'JJ¢ver~i!Y ScP.0:0,1 ·?f ~~I,ie ::H:e,4t4, as ~n e~ otl:t~ 
~i4emi91q~~~, su,ch. !1S J?.r. N.oi:l Weiss. : ·· · · ·. . · · · · · : · · 

· ~ . . . . . . . . " . . . ~ . . 

f-2. '.l:'h\1~, Rill .cbide,d ~o;~ '.YAO ;:~j~ed pn. '.~~µc~co te~ts" w p~ov~ . .o:i: ~SP~<?v.e 
·t:a?Sati?;n: . . · : . '.. .. · ·· . . :. - '-_. . : .:; .· . 

. .. : .. . . ~ . 

· ~9 .iop.n~ ~~s o.(s\~~~?.{:iln,,~m~,tw~~ q~~~t1_o~ .. ("~ ~ f!...;_:Y 
otfisr .~Y _.o.f .e>;.p!7i~~,g . ~)ie. 6e.t o,f ~1;5, J>~ro:~ ~' ;1$ '.fh9'e iil'.Y _.i:it:I:.~· 
~.~ -~~1,y1 o;m.tjr.e> lik~~Y-~~l}\We.-a;id ~e.c:-t?:~ .~ueJ;. .~s:ts. ~iIJ?.> 
~cJ.~1:1~~ ~d, P!' §,ft:~~~~.~~t.'!bi;;J?f.tY.~~~~frP.~:P~~~e; ~~ 
'~?' ~.iA8:~9t :~ '.~~ :~~igco!~ .lfl~~~;~r*°~~t:~~y~~· . ¥,~Y9~~:1J1at 
·fl,ley . 9P~fn)'J?.~ ;n~")&' ~~ 't~~ 1fe9!'>f'. ~ ;our hY.~mtts~." - • :''l ,~f~'??.?.~r 
'f'hl<~~{ fu~Ji~~1µm,~~.:Ti?~ s~~ §9. fl;l' .:..,~ot pXiJ.y?'\itb. ~e;~~riliye 
P~P.~· R.u.r :~1~.:!;lte ;~~~.c~~~-Jli8ll.?~J:v:;~, . - :f P~~~Y :r,~i:µyy:~:~e 

· · hay?:i;i9t,yef '.gqn.e s? far~ o~ .frieii¢s $.n tJ:!e. P~A. w~.~e, 1 ~ Md, P9Wf 

:?ft~~-pfJ?#Ji~s :W~µ t~lfW ~!rtl~l~)~~~ t~~rs .i?~~igtii~c~~f:,h!t~C: . 
':notbeen.appliea .. (':? .. : . , · ·-:-'· :·: :· ' · '" '· · : : : .... '". -~ -, -~.: · ~.\· '< . ~ ·. \-· ~ . ,: . . ·.~ ·. ~ ..... . -. . . . '. ~- ... . ··.:> ·' ·; 

23, ·~iniilax:fy, ·~ ;-an Anlicris J:irj:cf ~o :th~ rr;J~ ;Su_prel:)le Cq~ in $r D!!;uP,ert cr,.se, 
Professors' ,Roio:rr-um and ;)lfeii;s; and oth~rs ,i.'1cluding me, stated: •.\Significaii9~ :testirg, 
howw~;· 1:3 n,citP.~ n~l?~s'~; ~9r. apj:ro,iii.ate ~ ~-~i9~~e~t fox: .tlrav1¥i' ill,f~7n~~ 
from ~pid~~nipiC!gic ~~-" ~ . · . · · 

24. The :runicµs: hqef contbrued:. 
.. · 

'Iij.e .n.o'fu;in fu~t oirly •vhen data ~emonstra.tti '\rtatistical slgcifican,~'' do 
~pid~~lJ?gj,s~ ~y; i¥i:i:e.nces abo¢. .pp~eyv.ed tiiisocii;!l?ns .e:erwee.o 
s'\ls_p:eCt~d ,rlsk ;fictor&,:;iud :medicalicondition~ is.-misfa.'lcen .. ·'Significance 
~~g :is . n9ilii.qg ~pre · 1l¥.m; ~ s~ti~~ · ~phh.Js'ife)h.~! · .aiiiin$\li ';to 
·~v;ll~~ 1vhat. 'is,. ,cal~ed 1'c;bance" e~~;p9s~fble *.p'~tjon fo.t it.s~t of 
?ii~rV.~~?D.s;. ~d · 9~sify ~e ob.set)~tions ~1<:ip.i~r!!At" -or· "not 
signfii~t" pased pn :tile likelihood of o.bsezyirig th.em µ' there we,re no 
ri,uationS.hip !:1etweeu the susp~cted o'ailse and effoet. ' . . . . 

• ~ .~ • ~ Ao • : • ... 

' ' ' ' 
7 A;.'llStin I!;a.d.fur<i I:ID!, Th!; Jliiv.lromoe.nl .imti Dise:u~ • A~ocia!ion or C11UOatl011'l :;Tcceed\11gs of 
the Royal ;s~r;ieiy oqdedtcine (1965) SS: 79'6 at p.. ?fl!J. :. · ' 
•ll ,'ll..cthlnan l!J!d 3,Vef$S_, ''Summazy of ~~umeut" ~c;ction filf thi:.ir jlmjcu.s btiefin Daµ.'t!e[!. . .. . " . . • . . . . 
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25. Testing for significance. hov¢vet, is often mistaken for. a sin.e qi.la non of 
scientific ~ce, Scientific inference is~ej>n.letice ofeveluating fueor}es. A:o such, 
it is a thoughtful .process, requiri.I}g thoughtful . eval:ua.ti.ons . of possibie explao!!ilons for 
what. is-b.eing obs::rved. . Sigo.l.ficnnye .t~ng, o~ the ui:her hand, is me,rely a statistical 
tOol fu~ j;J ftequQ!tlY> bll~ iD~pro.pria,fely, UJili~ed Ul fue pt'qCC.~ Of deVelopmg 
iDferences. ' · ·· · 

16. .Dr.: Ro&.man has ~tated the ~ssue .~follows: 
• .. ~ • .. • .• ;, ., . . .. • • • . : ' . • , ... '.!. .. 

"o/ith •fl?.~ fucu~ i>4 ~tlstj~ ~gni'f;v~ce, if t~~c seems. tq be a plausible 
;e;q>Jw;i~~~.'~:W. .q~~r Jp,::o~~~ -!1~~ .. ~op re.~!Wy qifocCJ,I;q~.~ •. ~_ge;§1~~ nf. 
hoyrJ~b~ ;tbe_y ·~ pe; ;.As .a ~estilt, effe?tive n~w .~e\UID~t? h,ave .ti~ 
:O~ ov~rl.51~~c~ ?ee.auseJi:1.~ir etfycts :\\'.CTe j1:dged. to tic ''n~t ti~piifi~~t.:' 
·~~~-~ h:i~~ca,q~n .Pf effi,cii~Y ~ ~e ·~ fCon"(etseJy ;if ·~Jgit,ifi:c~c;e11 

• 

'l:ee.la;ira:.ftnd f!t!l-t the .reii?.tts .91 a stuQ.y .a.re cajci!Jated as b;upro~~le '.~ fhy 
\baSis of cku}ce, -tlleJt ·phance is 0$.m. rejected ~ an ¢.X_planp.ctic1p whe~ 

· ilt~afiye ex:olan~tioll.S. ar.;: cv~o le!!S tenEtble, ~ · . 
'.'\ . .. .. . . ~t . -.. ·. * ... . · · '!'- ··.~: - · ·.. ••. • 

·£1. The ~u~c:t'~~s-o:t)~.~c~ ·~~ ~e s~~~lj11'.~~Q.;e~ by~~~ .~f the st'.idy 
populati_o_~ Fpr.smNI ;pop$.tlons., ·very 1*:ge.o:bsPfVe~ ,4_iffef:~l;ltt~· pf S'.:i,~s~~tial \l)~b1;>? 
hea1tlf ,aj$r@~~;~)')~\l:P~t l?.t: statis~~Y ~i~uc¥ittQ. 7!1¥. is ~o ~ny; .a J,t;tge 
~effe~t .~ta sci~~. wo.µld ~e s,~rio~lY ~~.14~ ;pub,Ii~ he~lt!:i; pq3r.:t of vieVi!·Pa.ti.not .be 
differentiated on;f~iace fr!?~ :h~al'l.c.e. mther P~a!\CC or a ;real ~l,l~~ .L~u,ence \oz bi?.S) 

. ' . . . ~ . . . . ... .. . . .• : . . . . . . . ..• ·~ . . ... . . . 
.. .. .. 

9 ··:Roth= eta!.,=.ioµs.briefinDanb~ oftlngK.Rotiltnan, ~jgnificanceQui.~ting. lOS .A:nnfu. of 
Uitem,al l'>1_~;;~n.~ 44S, 4f{-4~ (l~.86) (~ii:o,ti~.~s rim.~~- ~scor:l¥J;; io t!)7~otll~.2n-W~iss e:n!cus_ brief . . . . ~ . . 
A petter .~proecli. to waluaµnz; fa., error ·in .zientlfi!:: m~a,iqremeru k !he ~e !Ji: •cci)iide;;~ ioter'\l.els." A 

. colli"i~c~ Jnt~r?lll.J!; I\ i'a.')ge i>fpossibje va,lui<s foq tj)m=tF:lhrtt is.\;onsistonl 11'.itP !Jie cib~rved data 
within spe~~fie<i limits. T°JJ:C proce:is pf9l!c~iatlng ~ .i:cniidelic~ h~el witl-Jn tnc ciios~n L'mits is know as 
"foterval e:sr~atiM.'' ~ct K. R9ili\.\1.iµi, -~~G.cil,llCe Te~g at 119. · • · 

• ; 0 ~ 0 ·· : ·.· ~ -· - ~ .. ··· ' ',0 ~-- . , .. 0 0 H 

Ar, imponm: aav!ll)ta3e of in!~al e.sti.ma(ion js that it; "do[ es) not t;qulrc l~levart!. null i).ypothesis to be 
.s!'l 1.tp OQj,[does.lt} f-0\CH dcci$ion al>O'\lt 1~iinilJ.~~tee' to 'be ,:nade - the ,.Snllliiie:i t;e..i} b" pm'enu:t\ lllld 

• . -t<y11lu$::d :by .pmtistlclllimd other <iltrila, 'hY 1hem~b~r or. the ~de;. +•r!ld.4ition ·lhe.e$limai~$ 'Qf on1> 
invi:stlgmon .cai:i .bi. compare.~ ~th (IPJ~.s • .. Wh!l,,·'it is•ofte,;. the ·ce~e the;t ~rent .m."-lw:erncnts or 

,mell\o.d~ ~f.jny~!i_g~tiol) ·pr .1h~oj-eii9~l · 'i!pproae'.?;o• ·lead-w · 'dfffe~nt' · re~ts; Tuls.'is ?,ot ~ '~µ'.d\.'a11~ei 
. µiese dijfere.n~S retl~t l~jlOtUot fucpJ'UtiClil . ,qfjf~r.;oce; aboUt the meaning Of the TeSeari;J\ 1l!ld £he 
:i;onel11$i.ons to be. dryl.wnfromjL And it is pt1:~is\!!Y .t,bosc diffyr.C11e¢fi which . a.~ .ob~req by $impb' 
-r;:port,L~ ll!e_sigui!.ici:nc• }~el of the res~i~s. · · ' · · 

. Ro!Jimnttj el ·a(., ami= brief Ir; j);:.uberr, q~otli:& . j:,;, Atldns and b . JUTett, 'The SlgnUic~nce of 
· "Slzu'jfiC?iJce Tu4;, •,iii t }rvfy= And. L Mll~ !eds./ ~yslif?iJ!g Soc!alS~tl~r:~ (l 979), . . . . 

. . .. . . . 

J 0 A Cle~U!d l!;(~ple iliowing ,how resu)t; c211 be of ;public. health sisni&mc?i but 1101 $Ulostical 
.signifiCllllc:: can bi! folll!.d in Oiono'fl; Da"ld. ·~conceptions l!:ld Ml•conceptions nbout Hum.i!Xl J:\eallh 
~~pact ,An~ysis.'' Eii•·iro!lJDcilcal lmpa~t }.ssessro~\ "lto\l;r;w, H!4:99-Si9, 1994. · .. . . . ":. . 
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coulct be responsi\>!e for ihe worrisome effect Conversely, in large populations, very 

sligh~ and su1'st..antively mennlngl~~s differenc~s can bt: "statistically -signific~t,i•i 1 . . . . . . ·. . . ~ 

.28. ·statistical methods ·iu:e sometimes. viewed .as s~d, aEf~-~pon, and 
m~aat proceaurcs. .Scientists eyen allow computers to do ·them, seemingly Mllth9ut 
human lP.te...<Vention. But ."8 ap.)' st;ltistjciru:t l<n9!\'o?, tliiire /.s a gre~tdyal ·~.f judgment in 

· depid,iqg wW.9JJ .t.esJs .to :use in ~Pich piri;r1 .. '1\s~~es, which :t.ests me ' '.al.id in .~ii.ose. 
cireum$nCC9, lll'-<i what they do and dD not n:i.ean. I#ss well recog:nµed is 1hat statistic~ 
its;ilf ~ µke?ll ~ttve,~o~~;~, i~e1din;fe~~tanq,ch~e. .Thus;o.ot tl,ll s~tistici#µ~ 
y,..fil a$~ ~n the- prqpriety ¢f~ven c-on.1)' used ~tsl2. . · · · . · . · .. ; .. . .• . : ... . , . .. ·. ' ...... 

.29. When 1.lsed, i;tillstical methods are.meant to .*1.:{lP scientists e~uate the nossible 
• o 0 • •o 'i •. o ' .' o • o ' 1'.. ' ' r o • • f&· ~ • 

. ro}e sif ;chiJ?cel3. .Si;;i.!!~s~ . .i!t\lll~ ~V?.1111l;te .~e po~sipj~.o/ ~f .. a ;cpnt,~\:nt :r;:al_ ~'f,e~ct 
.srrp~~lely, The. ~o5t1I:Jl.l?Prtji.'1~ It\~!)nf~ a, diff~ce.i~!'J.i.YY.en; t\y?~g!'~l!-P~. how~er, ls 
~ ~ e..ffec~ ?r infl~n~_e ;f:'O?J _i.lie vaµa\)l~ ~~g s.~eq (~'?~~ ~t ·W.or)<.\41 .. my 
ex@l.pl~), i.e., that "A ~:loes .C~'4Se B." ·A~. dis&~se.d .in . .gi:~ter .4~..ajl b!'llf?W-, scier)ti,$ts 
r~gni:.:;e !!tat "c?l?·S.~P.opt',,shopld ;not be r~~ded. !JS. a~ e:X.P~~etjt,i!J. or ~p,l.4~9logiceJ 
resuJ.!,, i;>µti;a,ther ·as a.,''.j~~~nf~ mad~ ?-bQ\,l.t. tl;i.e· e>.]Jerin:\~gi:;;l 01: ~id~m,i~.lo.gi.cal 3ata, 

Sei~~d~~~ Ju~i;.~ .Ceijt~rRrf:e;:~C? N<;.<;~l;~ $~ieiiilii.c;Bvid~.qh:~~l~~!t) atp._. j57 
(':~~~~~o~<;\l; , -a ·j~qg~~t .. ~!!~? :'f9f ~pi£I;:m.io}9~~ts :fill~ . o!fi:rs _'ip.terpr~tiP!;! jbe. 
ep1derni?1~~cal.'<Ja~."). ~~. ~~o ~r l(X.tend~a. di..scu.~s~~n of ~,Pp,mt.~1 K Rotb...Tt):!llt ~ 
:S, ·Grp~nl~ih .Causrc!i~ ap~ :9~~~1 ·infe;_~c,''. :t;i; -~ :Rotf41J.AD ~-i,d ·B. :Q:re?nland, 
Moa~m E.pl\i~oJ~gy (Sr~~g: e.d>:l997) rJ pp. '?:p8l'4, ., · .. '. ·. . ~; : -: · : 

30. ·it i~ ~pp~.::n,tlypot. ~l)\'i:i.ys . .appraci!!!~d that t!ris is ;tru¢. There i11 a:ten~ncy 'to 
b~ii~;: fuat .sopteh9~ •\ca_us1;AQn" '~ noi .u s~Qj~tive jusJ_gi:nent Pr lritmrretan9n but l't.r1 

• ' • : • • • • t , :. i .. . • ·· .. 

11 For llXatl)pl~ ;:. ififiercuce. of 1 /&" in . f.eigh~ b::tweeo ~~s; co?st phtldren arid w~~t coast chil<ll:en 
will be s-..s.tisti:;i;lly ~i~if\C<l!'-! l!'Yl!_r)' lnn:.e nunib~ p_f i:Ail~e.n iii:i ?oth roµts l!fe ,!ll~~~l:!ld. • • 
12 . ,:.\ i;o.od w=pk is th() Fisher ~ot t ~~ cct:i---no_niy J!Sed, fo;, ~m~~·ll;hles ~qu~utly eocOUJJ!pred 
in envlr.inm"lltal epi<j.emio~cey. ·qe~ 1v~ll l.'Tl!>WJl ~tz:tisti~lll pro mm_; e'!l:ll ~or~ jh~ tl}~rto cq;pfoy thit 
test ifs~v~i \(lbl;; . ~el!s ;:o~in ~:P~~ 11~\ues of!css than th•; even thou.gh i> has be~o .!aiown fo<Y"-<!!'$ 
th;u the t;:st u ~'1j!P.P~Opr}~, Cf. . P'Ago:;tino R, c~I' 'N, Bel~e: A, ~"rl):, ,i;~te:?lOl5 ofsome 
oommuu proccdurC$ .for t~i11g the cqoJ~til}' of two ll;depi:ndent bi.c.omia! popUllltions," Juii Statisiici;an 
42:1.9FlPZ. 198.p, i;qd~~;;m=!l1e~ . ; . ·. . . 
l.'l. .. . ,i;.; t;q;~s~d D)' the ep.idomio!OgislE.CllPelh Rothn;en.in '\lis Paub~.arn!cus· bi;M: "Toe resul~ cf 
u!i~& . sig'llii'i.llt\Dci:; .. ~t.ina a; • .a. . crlt;:ti<m~ far de.clston .m.:.)cing i~ that. fae · fucus ;is ·oho.ug,,d, from the 
infoilll\ltiop .pres!')?otca .' l1,Y .:the. .obs;T'!~l;i<!f!S t1:1emse1ves to. •co)ljeoll\f!' aqq]ft ll1e "to!,_ ;cbsrice .ec-Uld h~ve 
p1ayt:d i.'l :brin,,"irtp ~ut' ~o~ '!bst;n'jl.tion;." { emphesi..s in crri~]. Qu9te:! ~y B~ge! M, cit~d abov~ (op. 
c;it .. :!'!Ofe ]l). aoµ1man. JS the.author ,9f_a sbl;1darlj ~ Mod~.~pide;niol.ogy (s~ J~ett no!~), l\lld former 
Editori11 Ctij~fof,tl;t:di;>~ Epld;.~iqlt?p; . . . . . ' • 

l4 ·. 4sprofos&ol'f RQ~en a~i~ _Grecnl!lllll explain, at p. 22 of'tb~nextbosi1~ ·, 
Perh~ps .tb~ mos~ Jn:iport.ant ~rmm;n .tbre~!i that cmm;g~s from tJie deb~d ph!losophies t of scientific 
ap.i:ati911) {s lillllle's ltrgae:Y t.1i~t .pr?i;if is impoosibb <in .~mplrlc sci.cnce. /Jiis simpl~ 'fa.~1 is esp~cially 
impo~t t(I eP.i.tlem1ol~J!~1:1': w.i;o .o;'!~n ~ee th& criticism iht\.t proof is jropo~jb~ UJ. ~idemiolo.!!)', wit.11 
tbe i.t:n]:>U~tlon. that it ls ,possible ln O!her scitiptj~c Ai;sclplb:i?S- Such trlticism ~ay stem from a yi<>W -that 
cxpe-Jments arc Ute o;lefiltltive aou.ru of s::i;mtifl.cJmowl~ge. Su.cb ·a visw is mistilt•Ii. EV!lJl tbe most 
c~teful !l.l):d,d.lll:likd msc)jS.ril~tlc dissectl?n ofinqi11idual ev~is caw.oipro'lii~m0rethii.G associations. . . 
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actual, .teal.,. objecµve; dlscoverab1e, andJ:Qeasura.blep:ropt¢ty of a :rdatiqnslci,p that can. be 
.d:irion~.empirlca.lly, es if.some.associations had re;idable !*ls 011 them- fhat said. 
:'C?.m;l\1' ·:aiitl. 41 ~t,sr;;ieq(i$ ~eed fa the:rigbt ~~nt ~o ~ t:he la;~L15 Jll :,Sum, 
.· althou~ ·some ·sriientlsts may \le .loamt to :afini,it it, aud eltho.ugh i:wmy'' lawye,rs and 
ju~...S l:IiJlY npt .9~1i~v.eit, tbere is sim,ply no magic fOn:nulll or ~51· <?h®klis~ for r:qak:io_g 
~scl9p.tjfi~ Ju4~#-!ll6~ · ·· ' 

:. I ''" ·:. ~ • 

'3i. T.\l~ fi1'¢i~·,risk {ER)~ i~ ~gUivalent (the odds rati.9 (01\.) ;i,s an i?stimate of the 
. rel'!-lhten~)~,itS~lf!n1 .~iz+l~~.µP1'.1 ·~e~~k;~f!n·~~ying . re.aj~fy,, ·~ . f.x!!!it;l* 
~ '.g! 9~ . . nk~ .oth~t .s~~Gs. us~~ fo • ti).l~tt:oze .J~aw., ·h.a.v.e s9;r;t~ · 1nllr&t!I .~f 
'i.lp.~~fy .l!SS9Ci¥t:et! 'Pf,itl;i the r..ct tluU th~ $late ~e in.sOm.e sense j11st one ~on. of 
fl!.1. i~~lP.i.ze~. Vt(o/ bi;~ ~t ,of. :pof~i.ble. .r~lliatl?.r.S, Ji)St as 1hr reSµl~; of fJljP.iµ~ a ·:£:~ 
~PiA ten tifne~ :•¥¥ie.s. fi:oJ:!l. ·<?p.~ rc<'liz;tiop. (re,t p;f ten}ftW) to. t)le, n,et;t. ~-.'l}J;i.~ .tq~ .~ PI: 
o~. ~r~. "(!On:&c1~ !ni.ei:vai" . aroll:tl~ ~t ~ ~ss~" Jt9W "'srabW' th.~ ~.s~ii:Uare. :i~ ~r. 
rp,Peafed il'iJils. · • ' • · · · .. · ' · · • · · • ' 

- • ., • ' ! ·!: fl: . ... ' . ~ . :.. . . ' " .. . ) f• 

:31,. • A RR = L~ Js ~ sµrwnary pf. th:: .overall risk to a pop}lli}tion fi"!it is ~~Y 
·. -~~~g~~9~. ':)>1ith .i:e7Jl?C~ ~· .\mJ?Or'~.ds'l.c ~i~. T~~ it ~g'lff ~*·9.e. -~~};prp, 

a.lc~b.oJj~~ J!e.<>P,le' w~p~~ o~~$i;, f<i~ :!JO!Il~ hi!$. :be~n ma,~ r~p~~1~1Y m, the J*z~~ 
;l'lcc~~P~.~:'f{it.4.~.pp;Ic ~.~'1Wf.C.S ., of4?t¥ a stµ,¢' thf;t ~duces ,a ~ 4~~ .~ :l.Q 

. CQW.dsc;Sclt µom ,an; ~'XF?~~~~ in. w~c~ ~l !)f t:P.~ Cll!!e.5, 6ome Qf ~ -CJiSr~' er n~e of '.)he 
. .ces.en.>/e.re fii.e result :of ~oi.ure. . · .; . · · ' · · · · 

. ~ .. . : '~ ~ ·· t.:;~ .-- ~: - ·~· ;..\ : : ~ -/~ . ... . ~.-:- .,· .. ~- ~ _: ·. . . . . .... . . . . 
3~.. . ~e~ js., ·~~eJ.J. .. 4i.li!i~~-eznep.t f!ffi\J:gg ~P~~ s~rnmi.ng .f{om ~~~· ~~~~ 
~ch. P!l¥:eis on. the i!Jfl,U?~~Y of bias, :bhari~ ;anq real effeo.t Such rliffere~~ i:n. s~ien~~ 
:;:;re . common, both .in ·and:o¥t of ~C?:urt. ·Th~ f1t9t tfi~t two s.o~mtists ;have 4ifierent 

.... - · ~ ~ ·~. ··-.1.:· ·._ ·::- ·· •• · -~ .. ;~ · . . ·: 
.... .. ,. 

is . ' Thl!.~, ~q~K!!Si.i~ki, lo \}le. Dj!~~~ rs:.~~ y.>rlt.s ot lhe p1$iti~ =ti;.al it d!>ernot ~-arte.mpt 
Jo show ~USlltion diJ;;;Uy; in~ te<1,ci, th:o-; ~ly Cln e;spcii's :Who p~ent cir~JDlSia,nti,al. proof af c~satjon." fJ f 
i:or·:qh~«.iSm,isric~~g~a a~!l~i;~r'.pi;oof~fcacia~J9ii; ' · -· '. . ~ · . . . 
J 5. . . ·P;ofc3so~ i<.,o~~ ~~d 9r~~l.mtl ~enot elon::: in~~ view ~at )udgme~t -Mt~ cJ!e!!-~lis! - is 

.~ scie~&t'$ m_~it uSefy!)(lbl )n . !nferrilig .-t:t:us~tioµ .. li;tq~.P; ~l ,PC!3Pll~}ive ~ sbn."t:,4 Ji.y a nui;}ber of th;: 
Dll\l®',5 ~~!fu.ig~i9.<!Iniolo.gi$ ~;ii.d.¢.ll10r . ~)e~~,;}$.tcii,iiils of i~i~~, ei:id pllil?Scip~l!t~ of;;;;i~c(l~t . 
f:'.~~s, ~ 'au1+cus~ bii~f.t~~red ~ the :US. ~~e c;ouri ,~the J)aub.en ~I\, by ~~d profl:asors 
Stepbc11 J.11y .Gut1lf! (Zwjogy~ ~l)ol()gy,>an.d Hi~tory of.$ci~c.P), Geza;W !Holtl!n ,~Pb,Ysics :i!nd·Ilistor,Y o( 
·~cii;Iici>),.~'iereit 1'.!tili!;1~ tlf!Stc& ;of"i/:lc:iQ\~~/.''~'4, ~cq1~ ~oy :!'j-cpen ~lQ!;'~f¥Ei~, C-,iumb_!a 
.JJmv.a:stty ~prt>~r; ·il!Juald-z~y.e;- -(Soclom!'filcal <;SC(lltt!ces); ·end "fNYU ·p;ofi;,ssor 'I?'?f?tl:J:y c.Ne;.llcio. 
tsopJ.ology imQ~W,) ~p!'fU!~~t'1~•1c:J~nL:1)1$!Vc~1iu~;m,i~rrhj~ callliiJiv•-, .iil'~J!!deifil~l~ as::wi.th tile 
•.stu.dy .(!fal,\ ~11V.Ul$ p~ ~~~-,ls 11.;0~~ P10!.'C t!fi:~ .!!)an.Ill} 11.~CJµj<ll,shlTl~!lt!~ ;i\,l~q!lll J3\\ei: Of 

. l3,©'et, \3bl)).d1 ett;., qu(ifuig l'-1erv.:Y0:Susset, R\ii~ fot fut.!?r!llic~ jn Epid~ology, 6 ·R&~hw 'l'~xico1ogy 
-!!'nil :P~aFCi)ogy q6, 127 ('.198?), The~e ~ol!UO w"'~t 0n 10 ~serv!" *at ''.{a]s 11 ·J:op~~quence, ljii:ise 
wl,J9.~~ .ln s:t.~:. tb,c i.inmu'tab}e ~ tjlej. fl!lli ~ac!'Qii,g .µ1 the ilaW ~. lipt .jp be .<JisiiPPl?fu.;:d." '(I~\d.) 
Furtljcril)on!; 0 0ll!' ;1100/l?le Sim{lerjty [between. »,w.anii .&p!delil;iolo.%JJ . is lhe, di;p~d;!:JS:C. Of ho'lb, ~~lds 
II.Po.\\ :allli).~i'le ju~~µ~, ·~ ;\l:I~ ~d, ~ qlltJi!Y whi!'>'i law:yetS sb9~<1. "IU!~~ri\i - j~ici~sn.C$• -
miitre.r,s.more -~any. ,SCllC!lti&lS USB l>olil d~c4Yt; ~l)~ ·ilidl.\cdvelllfer.llf!C~J<! ~!!Sia~ tb~lll.OIO!'n!~ !'fa 
~ontinuiilg pr~~s ·of rcscar'*'- ' The couri:S ' onaw, ;tild ·the .cQ\lrts of a~lli;atiop, ui:c inf:::rence io t~cn 
~eoislrui,~ lib.out Whitf e£tio;i ta tl.le, 'rhqse .decisio.ils .Cannot rest:cn .iienJtu:it;S, mcist csp=iiial!!t wl'iep. 
P<?pulap® mks arc. CQJ1Ym,.-d in)o indivldu~l risks.~ (.!;~iii., .qitotL:g'Susn;, cip. cit, zt_p. 12~ {11\Y i;alles)). 

. . . . . .. 
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ju4gmerrts about how much weight tn,giv~ .f. study does not d,emon.fuato th~ c;ith.er bas 
fail~ to use scieJ'.).~~c~[ly .accepta'ple.reasocing, but only lliat the wtimnte, ~pinio~ aboUl 
the weight to 8.i?cord a. study is inhere(ltly -part of the ,subjecil'y~ jui;i_gmen.t proc:ss ~f 
:s9le.o.tists. . . • • • • . • ; . . . . . . 

34, . !{Q~ doe:> a ~cientlst legitilJ:tirtely assert ·~t si:ic~ a:j-µ<{~~nt is valid lltld ~able? 
fo essenc~ sci~~tsJ'>tlt forth~a;;O?S' WllJ' $.eP: S'?neializati1;m miil,c~~ s~e. fof .~~.P}~~ 

.'th~t ~he .• ~rL11~t;?J ;~~t~ .~'Al~ ~~~ ~ rely~anUp h~~' ,fQ!low~P. l>y . .e,n. 
ex~on pf r~~ }ha~.~~~ li~:\P~ ·~en.~~Wttion., . for ; ~.;i,p~e!. fi.i,a~ 'th\) .¥'.zh 
dos~ us~ :m~ iilter .llie. pro~ss .~i.ent?y 'that it -.io •fonger ·f!PPlies to !minim 
P?.:P~~e$~11~:D~~~ ~d pons~\i.~g g~~~~i~ho,~·b ·; aptl~e_.p;~~~ ··ifu.-fo~g 
-ujii~~<ms. ~b.oµt s.tg~?S.. .f..,gaf!;. the:~~ fa.r:!X.i>~e ,s.~,pe fqr ;S~ pf. opiz;i9;; Jim.!'M ,t;?:.P?~ 
who 'd...."'Vote 1he!r pri:if~ssi~ fu.11e, iesm1i~, zj}q p~.st dfo$ to 'th~e. ili:~'as of jD.qajry. . . ~ .. . . .. '. ~ .. - '. . . . . . .... . . '. . ~ ' . : . . •· . .. . . . 

35. I. P~d~gJlP,OA ·~ scientfsi1s ju.~~e,m .ofifb.e int~ vafi.dify (01: .i.µ,h~t g~~fy) 
of a P~C?U\a< srµay, ~!µ). i~<¥-?J4ll?l '!pi~"·m?Y .po 91~:a:,#ci ~100 :de$.r+ed, . or~ and 
fadefin,i~. .Pepeng.itlg ~Po~ ?. stj.-entjst'~ . ju4g~~t of p:x;to..~!Jl. ?alidity .of. a .p~~ul~ 
:study, hew she ;qay P.~sid~ .. th.11t Jm. in1fyili\aj pi~c,e :fo!?,1S.a..:1iirge fUi~ ,c~n~l .!P~ pfthe 
plctm:e, or i~ J]:lSt ~.~~#~;Pi~ on. .th;: ,ppph_ery '!ft:hepic~~ or 1t0~ ey~u,p'irt .o_f the 
pictiµ-e ~ ot:B:!l~S. 1n h,d~tion, ~ s_cientj&t'.s ,pxp~c.e1 ~petliSe•;m~ basi~:judgmeJ?.t ~ 
involv~d. · · ·' 1 

• ; • • • • • • •• • · 

: ~ . :;... . . . ... 
• ' t • . \ • ~ • •• ~ • ... .. . • . 

. 36, : The obJW~ve.fcir ,the scientis~ is:tQ pike me availaple uic~ ;Diec:es; judge fu..ei:r 
~wrn.81 ~a ri~;#~1 i.aj.~~i.ty,'an4 asi~bl~ !t.P1;~e (e)h~gp; :ru: w;~& ?~iil~~l.s), ta~ 
. ~s~ th~ ·n:iRJorj;ty :O~ ilJ.e .. ole;u:,,atW. delinitt; (Le.; ~mal1y. v~tj:) · ·Im~ the . iiJ.9?t T~leiv.an.t 
:(u., e:dv).'IUl.ilY v~!tli) pllCC:S mto .a: ~1)~~!, ~~ible; ~ru:p.pr?heP$iV~, e:tid . .''.el~,ga;q.t" 
. pi~e 9f ' 1~~clity," ~-~ .. , :a. plc~ ):ha_t !~pr~~ts . ~is.~~ her ~?i~on ?-~out "~hat i~ 
ha,!>P~.aing. "19 . . .. • . . 

·. 
37. In such .a comp~x process and wiih pre;ctical Il1A~e.rs ofconsequ~npe at ,stale~. it is 
not suw.ri.sivg f!1s1 l!iif~~es of PP~l?J? · Ql?Y'<l~p. 'lt ill ~s~ :~ot ,sr.up~_s!~g 1!Jat s~c.h 
di,ffe~J;>.Ces ?re. hlgbl~~t~;i an~, ~de~~' m.:a.~uifie~ by the atlv~rs:ary prop~ss. B.u! eyen 
·when so magnified, .Sllt;;li. 1#.~zrr::etti.~t;i~ ~.e. noi merely a..·tifiwts of ):h~ ;i.dv~rsary process, 
b\lt actually essential fea.tu:res of sc.tenc.e as 1t is routt"lc;ly pracl:jc;.;i .i:ath.er :fil!!Il ~idence 
of,fi!!Wedsci~t;~i.c reap~r~ ormetho~?,1~gy. · : · 

.................. 
.38. Jn sum, .s.cie:ntisf.s may .(and .. ofte:;;i. dq) .disagr~e about which p,ieces ere Ui.~elly 
;valid (which on~s ·can pp use9- in putiii;'l.~ t?geth~ a pie~). disagr~ aJ?out ~hit:h pieces 

l7 it fh:t>Uld he Mte\i hcr11 that high dose anin'!Jll studies• rare gi:n~!Jy accepted by scientim and. 
:reglllat$. Ct, for ~le, Hil!r, et 11L~ "Cardnogr:nc3is otudJ,,3: Rerults t>f 39& :xperunents 1n · 104 
ch--mlc~ Ji-Qm the tJS·Nallonol Toxicology Program~, Aun NY Aca<l Sci. 534; 1-30, 1988 .. Cf also, 
°.R;!!f!:l"enr» Guide on Toxicolqio>, w- l9Q-1.9t ' 
J.~ . imcn;i;U ~d inttJm!J. v!tlitUly :;re 1h"" i!ria!ogo\l~ to th~ "reii;lb.ilit)"' "!l<l ·~pt" ,cr\t9rl~ pf tbe. 
Dalihert Court. ; . · ; · · · . 

·· ;. 19 ~ee Kuhn, op cit. 
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a..""ti extemiilly Yalid (re~vRirt an.4: s~table for :15.tlliig into the pfot.w:e), . and disagree· about 
wwe each mtetnilly and. l!;lt~ally valid .!J~~ ~ould go, that is, }use how ti:i. ~s~ble 
thr releV8J3.t P~®sc .oi 1he p~c. WP.at acJ.~ ® not disag;ree ~bout, tb.Oµgb., is that 
they routfan::lY ~elect pieces •·ani;1. asse.iriblec. ~c,b, ·Jiictril:es iµld ean. the eiad. .Prci~uct of thi,s 
process of ~e:ecti~ an.d as.s~b\y ~ ~~liri}\t.iCI).. • • . ..: • 

39.· fa ~ m)l,tt~, J ~':'e ;~vi~eci· v{lriou~. 'd~o$ltiops> Sj:.<tle of T~see and 
Fede.rat ~~C)'- ·r;:.B?rtS) cfi~~l\lt/ri.g r._ep14-is, ,@d .s¥Ppil;ig- ~co~ d;i~~~tin$ ~ 
ti:~p~~ ~f~t9.~c~v1: ·P.cr~~ ;m~ ~R;:>~ .by ~~-~ •. tJ:e Wlt4~i;rg9~.lt,~ .a~ ~P.~ 
~~lle :P~~ .~i!il. m ¥#C?xvm~, T~~.ee, 'l'J;!~t;.fe/14.a 'Pe<P,~~t,\?f~;;:;gy · 
mem.p~<?-1¥ll ·d#!!~·D~ceni.li;t;JZ, ~991 wW.,c).i .l!q~s .~~b,:iat !~_pp~-~;:im~e 
Y:l~.~~K,:-~,f~~nw~~~9~~{~d~~~.~pt~~y~~-m#~.Yri:~'R1~~~;T~e 
P~' C?~lU1ts pf ~°\Ire~ ll?-Jll<?S~~<19i9.!l~Y? ~f~~n!:F. at~ o~~~ l,lr~\):\n ~d 
:Pu--:Z~? ·.ai;i~ ~1*s ·f~pay _pf:?d?c~t~ ~!ll64 . ~if · ~1:1::1'.s ~r1~.p~ ·7°~ ~ ~!e:1;i.011, 
. Th~ !yp es, p:r lQ~J:lS" ;aj:l~~\\ ?t"C-~oWJp tQ ·~~!!· 1Wl,e :~CUl<:er ~~}::~~ {~ IA;'.!\C, 
2000, 2,00l; UN$CEM, :2.!lQI;>) • . ?l'f1:0ni;u~23.9,~~ f;lwis~nedby the; .#p.t~~~on;U A,ge;.i,cy 
· ;forResearch on (:ap.~~r (L~C) ·~· Ii Gro~ !{eStiiblishe_dJhumnncar~pg~ 

' > • ·~ ~. • • • • : • .. • • • • • • • .. • 

4{), . Jvfy pqll.e~,&1;1~ Pf!~d, ~gs~ ~d- :S~y~· ~~g, at: tile ~~~sl'o/ pf Nor_tb;_ 
, C¥¢lin~ fSy!i:ci~l .of ·fµ,~li<?. ~ealt:h, ';l:i?Y~ ~41~~ :t.J:l.~ . .CZJ.h~ • of ·~?-~ in . ;i. <:cthsin .p;: 

~ciill-ti?-U ~.ot.1¢.rs· a~:?~ ~.Ci[?~ racnt~~ oo~o.f!,anci. W.mz, ~99.9; ·~p.~.!!~Jt apd 
·~~'{ ~OR.6J· ·~ ;'f;\~;~~~~~~ D,f: ·~~¥c:i~.-~~ ~~e~~-~ ?:i;-\~d~:N~!P:#~~~or~t~f{ 
Pl;l'til~'!l;ie.tl. m l'9,9.9t ~~np;t¥I !fl~~ :fhe:r~.'Was. gp: };o,q:n;~~e-m·.~ .~~ P.Ue :to .c.?,Q.F~ ;tqat )Y;l? 

-e.~.flagy ~vi4znt -~ ~?-~~ ~1:t:ot;:4'~gj~~?.~4~~;\V~ ~~~e~yeg ~t.~~ ~5~ . :~ ':'~?~l.so 
Jrt.1~ ;~~ ~9$e. 'l'Ytl~s .wl.i~ .~g;e~ ;<>.f; ;1AAg ;Cane~;:. ,~ ·~~s:. -!.'~~~ .fmit .q~~$~~t:P,ly 
si,gu}~<;aj\t W ;th.e ·Wt'!il. .c}:~Y~nti?!l '.:ep,<;;.'\>.?); ;A:\fy.,qµg~ tltt;?'. ;di9- npt ·~~: di~,ct 
~?¢1.S:ti?n .~P. ~~ar~tte :~~~ . iJ.t .. ·~ ¥1~11<:~1 1P.~Y .~~ttti . .iJ:t.clit~~\ P:let\10~~ .=to 
ev¥F*thi:~o~~. ~r.~~~oin;{p~tli.ls.¥rorant;fc;i)md1*tl:ie~ij'~c~w~l:lkely 
4~ ~<? ~~ ;radiF!ti•;m ~XJlP~~: . · • . · . . · ; · · ., . ' : 

~ • "\ . • • • • ~ • ... ,. ••. 4 • ~. • • .. \ " . 

41, :In their stody puklished .i,n 200?, Richar~on and v.rrng fcclli:e~ PI.l lun& ~cer 
de?~s ~-~or~c;~? !it .tJl.t Y-P.pl;;n~- :lri .~~ c;as~~I:I!I9l ;aq~~Ys:¥>, ~e,y als~foup.d~ E. 

post~~1e a~sqciat1011, ?.9~'e~ ~~fh ·tx~.ra~ajion :d~~ ~9. -hm,s ~~.cer *~~.s. ~d rgr 
the J0.1¥-t ,effei;:t; ~f' b9~ .m.te[.'l.".,ru (wh.ef.1? ~w::¥-Utf<P) en4 ~· :ra(i~~9~n ~ose ~d lung 
cilncer C.eaths. in these workers. The association wes strongest in. the workers viho bad the 
hi¥)~t. e~tefial. ~-fo.~14 ·$io~es ~=;2,f?~ ·9s%QI ~'.7:4-'~·73~J bJ;1!~ o~ly seyen 
d~~m fuiit ~~gory -and tile nsk:~ was:pot statistically si,gomcant by the usual 
.convention. Tu/this · sru,w. ·ih~ ·ftU!hor1ni,gt .. ln r;pqrt.ed tm:~c~~)1_sl( of hlng cipicifr iil . 
'Wi:i~r~ v.ihose expo~ was ~ceb:u;ugifci.i))r ... ~ly at;a$es'35-'!-Q and5o+. : -

. .. . . .. . ..... . 
42. DefeI!.tlant .CSX ~p~David .Dooley ~~red~. P~Yne's ridi!rtl.on dose using 
I> hyPo¢,~t~c3l b:i;~a.tcd.owu. of r~i;10.ucli~~$ ~ tbat ;essu.¢ed negligible (&.oi% of activ5ty) 
e>Xpostti-e to :P1µtqm\.Jm.-~9. 'I-Us .ewtly:?Is was 71ot bilSed on r.neasu:re4 ~ou~tS of 
p!.lltw;iium exposu...-a or ac~l contempor.w~ous ~easurez:nents ofM~. hyni:'~ · tad1ati9n 
expo:;w.e armi:<J.Snred envir<lnmrota! !~els wh.Cre he. worked attb.e Wj.thersp0oll i:ai~ y;;:rd 
o.r s~~p .Ia.vility; As a result, his es\lmated J:io;;e · to Mr. 'Pay.i:ie is tp~e,tiv~ . 

• 

.. ,, . 
-333-



IJd. 19. 2011 3:31PM 1n Cancer Special isls Ne. 110~ P. 21 

N-eyet'"~eless, ~s c~cul*ti9n s,ti.11 Jes>Jl~d j.n .ao ~stim~~µ probabilify of caUff;!ll?U of 
'.l.9.9~. ·'Q.iis I!l~~s th,a\., evt;n Wii!db.e ~p~'l,llaqv1< as:ru:reylions he n:i~d. i:n ca\~µll}tion the 
radiatio~ g~e.Mr, Payne reeoivi;d wO:ile eJI!ployed by CSX, t\l.i: ppol!')' r<;port concfades 
fu?t tl:µs cs:mtrl!?~ted tq hi> ~k of q.eveloJij.o,g lµ:ng c:apcer. : ; 

• •• ~. · · · .... · , .... ¥ . : · ·, ~,-~ . .. ~ • 

4~- . .11-«C9r.4i~ .~ the r,rD# .rec~nt_'.Nago~al A~demy_ ~f Scie~ces. C~it±et ' .O,!l 

Btof.p.~t~ -~?~~~f Jr?~!tjn.g ~l!!.iP?J WP:~ VII) r~p!?ft "'~A. aj;gz:lfec~t ~!?.9S)~v.~ 
as.s,0;~I~P.. ~ ·iµq_g_ lf~~~i::~~ P.qs~ni.e,a,il}~e .AW~ Iatoml~ Yf~.P.Q~~.~\~~] 
~q ,o~.{q~ .~:Na~g~. ~al?~I]lt<?ryJ. ,s~qi~~ .<~-~~~ ·:?:IB.~ .1;9~&.i w~~~ 
?~F~ l?-9f)~, a:>?rti.r::~~ ~~µg -~9.~~ -·~~f,se<J. ;t.Q '~!l,lf?~:'.~~1~ef.':'11;1 -:tl;~.f:.'f.J.?:~ . ~ 
np~.~;r:1gp~?', yYv~lR!~: :ai $~:R.N4. Wo~aAQn. 1>1:1. .~b??~P . ~Rk.i.n$ -: ~fS. ;a".liJ.!13.PJ~ 

. ~~~t!f~\j,~lt~ .ffJ:~sc ~-~~:" {J?.~yu,, p. 1 ~~) I;f.1~J~P,0tt~~~,r~Dt~~~~~ '!L.~~' 
;Uv~~·; ~g, bp;x~ .w.~ ~ p~~;~~:~~~:r,ve -th~ J~gestqo~~J[cim. P~U;!~~- ~~ ~;:_ess 
.c~cei:s.~n.aj,}.thf~~,9rg~ hay_eJ:i~it-IIW:,ea.Ple.'l~ly ~m ;plut~µm ~~9~ur~ ~o~g May.ak 
:WPikers (Qilp6;t:~,~~~i:S 1c99V; F..Os~lcgy~ ~4 9thets 20~0.~ ~e!iih~~ei;ati? ol~~~s 
1.~~~).'' ~~ yu~ ;i>,'2Q!) :. < .. " .. : ... ;. =, .. . -~ . • . . . • . . • .< 
it~ .. : _'. J)i~· 

0

\7Vl~~ ~~~cim~ ~~~~~~ ~~~ ~g :~~~~ ~ .. ¥Pl~j~?.I'.~ ~~ .g~e~· -~~Pk 
· ~9ad~s ~Q. ·J987). ]t is M·idely .r:::~ogi;iiz.e.d in ;t.,Tw scientific·.and medi:ca1 .Community 
·~t-~.b~~$;j~ ;cfili~1'~'? :~·f p~u~i;}:g. iV,ng· .. ~·~~~f; ~~ ¥i~t. :j~~~fr~t -~~.I.Q.~l~FJI~. ,;;~h,~g 
'C~~i~,!£~ ~~ f.~~~~;~i:p,q~ ~xp~:s¥~-\~~~ffi :e! '*! -~~7,~): ·1::- fa~t{.~e)~!it '§.~~e,c_t 
.gtc_l:ge;i;e.tt~·~Rlc~,~ ;asp.~!?.~ l!?; ,!>f.~~µc.~g l,~g ·::.~<:~i ·!:$.PP.\: ~r 4te. s1ass1c ~·~l!-!1J.:P,1e.s 
_of_~~g'f~~!h~ai;il ~~!fnn~1;1~.¥rl~ ;~t:i:i'~~.#?lC?~(-. . , ! .~ :: .; • : : t· ' .. :, ::.\· 

.. ~ - ~ _ .... ~:~ . . ;. ··.l., · :~ ... , .. ·~· .. :~.~ . . .-..:~ . ...... · · .. ~ .:;·:~~ : 1 ··, :~ : ~ .. ~-·· ~ ~ : ~ ~ .. . ·:-· .. · _ : ~_ -... 
. 4 7, . ,·µ.et~~~~~'. .. ~::;IJ~; f.o.~~~· s~~?-~~~rt .:th~~~~~-c~ri~e.r_.~!,l~~;pf. ~~Jt'.?.c?­
}o_,~p_e$~t '~?>=J.'?-s~e}~ )1fi/:: ·-i:bi>f.~~e, ~-~ ,~v!o.~~ .9I .fi$?efota~lf;• .~ aus~ >i~f..~~p~ pl;QO!l~? 
.sc~? .:9~:~~ :1~~):}-~ ~t.:i~ : s9;_c~~:'~~-1'!5~~~~: IT"~.~· ~9~ ~~?~~?Y-~e 
rt;l~![.<lnt, 8,li1.~~&r: .):i.~ar1i;~~ •• Cs~~ Z.:f.~-n9*· ~ ;I.s~~~~~~ 19.?.~; -1:¥~~-°fa:1e.l~!-1 :1~9.~; 

'1\J¥~?.4>t~-:i,,. ~199.? ;_p~µe!t; ~~.14-,_ 2:0,Q~): '~.P~~~B~8:\• 'f~n.~fll?~~~. 91';tll~lJ e0attil.µ,~a. ~~ 
cance; ,ID a . cohort of :bntario issbestos-;cen:ient 'wo.tkers: a!ld 'follnd :tnat·.fuei:e \'le!$ J23 
~W.-4: ~· .p~s~p ~~yi~~~i :as~~~-~~;b. rr~'.!fhl.~ ',!irciµ; ~f MP~s19i-~iP.~i~~ ·~;,,;,_~keFs, ~~­

. s~~~i!4. ~~"Pi~'- ~!<#o (S1"~) !?~· 5,5H~~~ q f.,~~,'.f -~0 ~ ~:9~ ;.v~ 9~t:.4 ~p~e 
'fuai;i, 'tw!!~i)' -~~~ S!-O;C? -~tr~l ,t~?~-ur~. ;I).;is me~ tll.~~ ~1.e1r ~n~k. or .tiYi:'1~ :fi;om +~ 
'c~c.er ;YI'.~ . s~~i.s~ua.1,1;' . .Sigmfi~µy ele:-:atedjn,_.the'. aqs,~i;i.c~ -~f ~viden99' vf;~~~siv~s. 
:Fin.lc,elstei,n .l,;\)pq!U\iel! Uwt l'ilhl! ~iatemen.t ,i,radio_grapnfo.iSb~stosis is a prerequisite :for 
. asbi:stos~.a:.~~!lt~1;>1~1~.s cancet' ~§ k•gic.al~Y ~~e:i:i<;~l~.'' (I'.ifl;kelst~;;:, 1997, :p. 347) t;rs. 
r;om·and Crapi:i :hot~make t1.i.s 19gica11y~tenablo stalem~L ·': ........ '. ., : .. · .. = ~ • .,, • : ..• .. · " 

c. • ,.. \ ~ ! . • ;. .. : . ~ 

4.i. . :m~~~~9 ~ ~~11?St ?Y the T~PP~S:e~ p~;~~nt °Q.t'Ifoii~th .¢u pe?a&i'.r;µt 
:or ~\l\~o~e~~ Pii9 -<;:~nsery~~, pi~., i:'-~~.tt?Y for_ :r~>;i~ . .S~stances_ .·~~- ; W!.~e 
.Regiscy cpndµ?tC<dp.H,~alth Co;nsult?.ti.on Qn the Witheyspo911 site. Thfoy.rl!S.s~i;ri~d 
in a . memo~ii~ da~d:D~- 7l q993; the:.p:i·~oraml.~ revie~{S .th:: site_1b.ist~ry. ~e 
:O_eg~ 'Pf. \fh.e cla~-µp in ti,le. 198Pf. ~q :fh~ ~tn:.tus :of Ah~ co~ta.rt].i.nat\9I1 ~· 
corifulUW,.:. ri~ to the Jm_bijc as of 1993. \B,n~~ o~ ~Plill& oi -Yeri-O~s lle~~~. soil 
,;.m.$1 •. \:>arie~ .i:r;. J990, l99l !Uld af)93 cond\J,c~ by the Stai;e of Tenn~ss~ lµld:~ 'pSX 
.ccnt_r.r.ct9r .(C~U. Ind . .), ~~ ~~DR !!S.t.i;;na~ _.~s ri~k fr.o_m ;fa~o19.g\c.al cqntam;~~fs 

t • . • . • • .. ,. . • • ~ •• • : 

;. . 
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presen,t. ·~ no~d that data w~e incolllPµite ·but t~t !f.l~'lg ~talidarg, a5$umptions for a 
.\Ii~ or this cypCi· i:. J O~year old ·chili:} 'mi.sb,:t receive :?5 l:llJ:emlye& ·an~ "gn adult 40 
mrml!yeariroro. ~& suSllenaed ~snear · tne site, .The AT®-R ~C?~~d 
fµrtner ?at,gpling of ~oit~d seiiµnentJCl; ti14ioacti,ve: .matecial.s, ~d coutintjed .i:estiietlon 
of acc~ss. to , the,, ~~ed .~~ .hy ;j;h.e public ~d . 9orit4).-U:d ~eeau_tions to . ptoteci 
·wo~rs 011 i:he sitefrqm e:~osnia f:C>ratlioacti.vemate:rl;µs arid 6th.et .cop.tat;riin.ants. . . 

• . . · .. · ... · , ~ '- • . : .... . -k . ' '.' . : · . • · --· ···...: ~-... ~ . . .... ... - . , . ~ . ~ • 

!t9. n~ t~ Po,que..-ti9n tha.t ~b~o.s, 21~h?- apd .gamm!l- I?dlatfo~. s.ucp. ~ em..itt<}d. by 
enrlyn?d ~W?~i:~; · Rµ~ phi~OJltu,ID~'.?2, :~,~~pll~~e:i ~;mum C~~~~~t.f :~U~h~VjO 

.beep. .so cle,s~gq~~;i ~ p}' :the. rclev~t J,litezpal.lonfil ,:an?- national cancer .an~. rru:liation 
pr9t?~tlon prgani~9~1 · ,, .. "· ~ : . , . ' " ' · - · · · · 1 '. • • • 

.5(); ·,13flf1.6J~ q~'14c .~b~v~ . it is ;my OJl~Qn, k> i! re?s<;m#e tlll$~e~ pf JlckntUic 
c~~ry, -~,al,pn11 ;:afil,a~9rd:j:?.l{1.~-i.qhl:.d_~@i~ ~d pNtol#,.l;k'Jl, !~Fipab1e .of. c;:iµishf g 
'or cont]:il::ufi.n_g to "the -~YJ:lopment ofliti:lg s:;ao.cer in. e;x;po11ed..b.)1iJla."1i;, lt js J;UY .µpi.,Uor:,, 
·to i .res?n~!>le :qegfre .dhci®tific. pertamty: that. ~b.~5 is •.aJ.So\~e.pable' of.~~\is~g or 
~coJJ.trib11tlr$ttiJung cancedn ex:po~~d;hµman.s. · ' • · · · . · . . • . . 
l hold ,ait, 9fthe op.in.ions i.n.tli,h r~p9rtto ;i.. reasonable clegree 9£ scie?ti?-c cenamty. I 
res;":~~ fn~ right 'Ip ~~:sf ~u_ppleme.pt. fuis repp~ a.ru: ~7?P?ng ;to the re.,port,s subm..=tted by 
the ~fense, · ' · . . 

Ric~ar<l W. Clapp,. D.S.c;., 1'</fH. . 
. .. . . . : 

·. ' 
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IN THE CIRCUIT COURT FOR K.t'iOX COUNTY, TENN"ESSEE 

Al\lNE PAYNE, widow of 
WINSTON PAYNE, deceased 

fi~El) 

?~~2 MG\i ~ nn 1G 19 
Plaintiff, 

vs. 

CSX TRANSPORTATION, INC., 

Defendant. 

ORDER GR.A.NTING DEFENDA!"IT'S MOTION FOR SUMMARY JUDGMENT 

Upon full cbUsideration by the Cotn1: of CSX TraI1.sportation, lnc. is ("CSXT'1) Motion for 

Summary Judgment, Memorandum in Supp01t of Motton, .Statement of Undisputed lviatedal 

.Facts; and Pfa!otiff s Opposition to Defendant's Motion for Surr.mary Judgment, the Court 

makes the foHowingf:mdings and
1

conclu.sions of law. 

1. Plaintiff sues CSXT under the Federal Employers' Liability Act, 45 U.S.C.A. §§ 51, et seq. 

("FELA'~ 1 claiming that CSXT neg!Lgently exposed her decedent; Mr. Winston Payne, to 

asbestos, diesel exhaust, and ionizing radiation during hi~ employntent with .CSXT, ruid that 

such exposures caused or contributed to his development of cancer and eventual death. 

2. This Courl, pursuant to Rules 702 and 703 of !he Tennessee Rules of Evidence, and the 

requirernents of those rules as se! forth in applicable T.ennessee case law, has previously 

exclttded the specific inedical causation testimony of Plaintiff's experts, Dr. Arthur Fra'lk. 

and Dr. Ross Ket.ns. 

3. Pursuant to Tennessee Rule of Civil l'rocedure 56, CSXT lnoves for smn:mary judgment on 

the ground !hat Piaintiff ca2111ot µi:ove that Mr. Payne's alleged occupational exposure to 

i As part of her FELA '.!aim, P!ainHff also alleges thai CSXT vfola!ed the Locomotive Boiler Inspection Acl and. 
certain related federal safety regulations, and tim said violations constitute negllgence per !le under her PELA claim. 

l 

)7 
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radiatioI), diesel exJ1aus(i mid asbestos· caused . or contdbuted to his injuries,, which 1s a 

required element of Plaintift",s FELA claim. 

4. Plaintifffiled a Response fa Opposition in which she opposes CSXT's Motion for Su1nmary 

JUdgn~ent. ·Plaintiff admits that this Court ex¢1ud~d the specific medical .cau.sa~ion testimony 

ofDrs. Frapk and Kem$., and further admits that, as a result of:those niling~, she has no other 

expert testin1ony o(~pecific mec!is;al causati~1 co1U1ecting ]v!r. Payn,(!1S injuries to alJege<I 

exposures to .asbeslos, .diesel exhaust and/or r!idiation In his ~SXT work envh-onment. In 

her Respo11.se in Opposition, Plaintiff does not asse.rt any other basis by wbich to satisfy the 

causation clement of her claim. 

5. Plaintiff l1as waived the thirty-riay i.inie period provided in Tett11essee Rule of Civil 

Procedure. Ru~ 56 viithin which to respond to CSXT'.s Motion for Surrm1ai-y Judgntent. 
I \ 

CSA.'1'; s Motion fo1• Sumn1ai,y Judgment is therefore ripe for consideration by this Co1ui. 

\V-tlEREFQRE this Court finds and concludes that, in the abse.nce of competent proof 

that exposur~s to ashesios, diesele;<llaust, a11d/or ionizing radiation caused or contributed. to the 

inji.1.des suffered byPlauitiff's decedent, Plaintlffca1mot prove an essential.element of.her FELA 

claim. There being 110 genuine isStie of material fact as io specific medical causation, the Court 

GRANTS summary judgment to CSXT. 

Acco1'dingly, it is ORDERED, ADJUDGED and DECREED that the Plaintlff's 

Gomplaint be, and th~ same h~eby is dismissed with foll prejuciicewi.thth~ Courl's Statement of 

Costs to be ta.]'ed against the Plaintiff for . 1!1e collection of ·which i;:x~cution · may issue, if 

necessaty, 

1 
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IT lS SO ORDERED. this _.J.._ day ot _ _ f.)_.·· ~ .... <!L.._,,,,..,· ------'' 2012. @J-
10: l~f)n,,, 

APPROVED FOR ENTRY: 

GJLR.EATH & ASSOCIATES 
!; 

A-< 

-W. Gilr~th, Esq., BPR #002000 
550 MainAverni.e, Suite 600 
P.O. Box 1270 
Kitoxville, Te1u1essee 37901-1270 
(865) 637-2442 

AND 

SHAPIRO, LEWIS & APPLETON 
Richard N. Shapho, Esq. 
1294 Diamond Springs Roaci 
Virginia Beach, Virginia 23455 
(757) 460-7776 

ATTORNEYS FOR PL4nVTJFF 

. ~,,,;::~ 
BAKER, OT 1'111t ATJGNS. & THOMPSON 

Jo\~/ W. Bajer,Jr., Esq,, BPR#00126l 
Ei1 ily !-;)!ermru;, Thorr:pson, Esq., B PR #OW 18 
260 / \.mgston Pike, Suite 200 ~ 
Post Office Box 170S 
Knoxville, Termessee37901·1708 
(&65) 637·5600 

AND 

3 
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The Honorable Dale Workmau 
Circuit Coutt Judge 



THE JORDAN FIRJvf 
Randall A Jordan, Esq., GABPR#404975 
Gt-ant C. Buckley, ESq., GA BPR #092"E02 
J<.aren Jenkins YoU:ng, Esq., G,A_ BPR'#3&0810 
Christopher R. Jordan, Esq., GA BPR #404424 
R. Stan'Baker, Esq, GABPR #l4l654 
1&04 Frederica:,Roatl, Suite C 
J'.O. Box 20704 
SfSimons Island, Georgia.'31522 

ATTORNEI'S FOR DEFENI>A.lVT; 
r;sx TRANSPORTATiON1 INC. 

4 
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± action for employees of railroads engaged in interstate commerce who are injured on 
the job. More Like This Headnote 

HN2 see 45 u.s.c.s. § 51. 
± 

HN
3 The Federal Employers' Liability Act (FELA), 45 U.S.C.S. § 51 et seq ., is broad and 

± remedial, and it is to be liberally construed in order to accomplish its purposes. Unlike 
a typical workers' compensation scheme, which provides relief without regard to 
fault, 45 U.S .C.S. § 51 et seq., provides a statutory cause of action sounding in 
negligence. Under FELA, a railroad-employer's liability is premised upon its 
negligence. In order to recover, an employee must show: (1) that an injury occurred 
while the employee was working within the scope of his or her employment; (2) that 
the employment was in the furtherance of the railroad's interstate transportation 
business; (3) that the employer railroad was negligent; and ( 4) that the employer's 
negligence played some part in causing the injury. FELA does not define negligence. 
When considering whether an employer was negligent under FELA, courts are to 
analyze the elements necessary to establish a common law negligence claim. The 
issue of negligence is to be determined by the common law principles as established 
and applied in federal courts. Thus, the plaintiff must prove the traditional elements of 
negligence: duty, breach, foreseeability, and causation. More Like This Headnote 

HN
4 The Federal Employers' Liability Act (FELA), 45 U.S.C.S. § 51 et seq., deviates from 

± the common law by abolishing a railroad's common law defenses of assumption of the 
risk, 45 U.S.C.S. § 54, and it rejects contributory negligence in favor of comparative 
negligence, 45 U.S.C.S. § 53. In FELA cases, an employee's negligence does not bar 
relief, but the employee's recovery is diminished in proportion to his or her fault. More 
Like This Headnote ' 

HN
5 Under the Federal Employers' Liability Act, 45 U.S.C.S. § 51 et seq., an employer 

± railroad has a duty to provide a reasonably safe workplace. This does not mean that 
the railroad has the duty to eliminate all workplace dangers, but it does have the duty 

-341-



of exercising reasonable care to that end. A railroad breaches its duty to its 
employees when it fails to use ordinary care under the circumstances or fails to do 
what a reasonably prudent person would have done under the circumstances to make 
the working environment safe. In other words, a railroad breaches its duty when it 
knew, or by the exercise of due care should have known, that prevalent standards of 
conduct were inadequate to protect a plaintiff and similarly situated employees. More 
Like This Headnote 

0· . ' . ~,~~?, .~~;· . 

, . Ernployer!i1,~LiabilitY, :A 
k :· :;!::::~~' l~ :;i~ ~ ~ . ~:.-~ '~:~~~- --~ ,.· -: 
HN

7 Under the Federa l Employers' Liability Act, 45 U.S.C.S. § 51 et seq., contributory 
.t. negligence on the part of an employee does not operate even to diminish a recovery 

where an injury has been occasioned in part by the failure of a carrier to comply wit h 
the exactions of an act of Congress enacted to promote the safety of employees. In 
that contingency the statute abolishes the defense cif contributory negligence, not 
only as a bar to recovery, but for all purposes. The federal courts have referred to a 
violation of a statute or regulation enacted for the safety of employees as "negligence 
per se." More Like This Headnote 

"" 

HN
9 See 45 u.s .c.s. § 54a . 

.t. » 
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HN
12 A jury's verdict is the foundation of the judgment in civil cases where the parties 

± have invoked their constitutional or statutory right to a jury trial. It represents the 
jury's final statement with regard to the issues presented to them. The verdict, 
whether general or special, is binding on a trial court and the parties unless it is set 
aside through some recognized legal procedure. Accordingly, neither the trial court 
nor the parties are free to disregard a jury's verdict once it has been properly 
returned. More Like This Headnote 
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!Er::'o;.,.\G";;;~,'°'.~iI'"Al ~;];~qL~~;;~0)~~~$~~~~~~li~[;f ··-~"""r"''~:~~~~"~;.""'bif''\4i;i~]~~;~f~i'~~it\~~~~~l~~\~ ~,;:· .'t>i.!M:;:;:~>.1.i'{f;:~J~ , ......... ,,,~. , 1J.C'tJ~) 

HN
14 There are some narrow exceptions to the general principle that it is a trial court's 

± duty to enter a judgment that is consistent with a jury verdict, including one that is 
found at Tenn. R. Civ. P. 49.02, which gives the trial court some leeway when there 
are inconsistencies between a general verdict and a special verdict. More Like This 
Headnote 

.... .. ,'£, .. ~:; - . ' .. , . •' ~~1'.. . ..,, "»'>.<* ~"""':. 

HN
16 It is true, as a general principle, that a jury may amend or change their verdict at 

± any time before they have been discharg·ed, or, if they bring in an informal or 
insufficient verdict, a court may send them back to the jury room , with directions to 
amend it, and put it in proper form. But in cases citing and applying this general rule, 
the jury's initial verdict was defective in some manner. More Like This Headnote 

ed~fal ' f:mplbye 
~-~ .. ~."'I : .. 

HNlB In reviewing a trial court's disposition of a motion for new trial in a Federal 
± Employers' Liability Act, 45 U.S.C.S. § 51 et seq ., case, "the federal standard is 

applied. Under the federal standard, a trial court has the power and duty to order a 
new trial whenever, in its judgment, this action is required to prevent an injustice. 
Common grounds for granting a new trial include the verdict is against the clear 
weight of the evidence, a prejudicial error of law, or misconduct affecting the jury. A 
trial court's decisions on motions for new trial ai- reviewed on an abuse of discretion 
standard. More Like This Headnote 
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....... """"~~-.~ ...... """""'~ 
HNt 9 Jury instructions must be correct and fair as a whole, although they do not have to 
t. be perfect in every detail. Jury instructions must be plain and understandable, and 

inform the jury of each applicable legal principle . On appeal, jury instructions are 
reviewed in their entirety and in context of the entire charge. An appellate court will 
not invalidate a jury charge if, when read as a-whole, it fairly defines the legal issues 
in the case and does not mislead the jury. A trial court should give requested special 
jury instructions when they are a correct statement of the law, embody a party's 
legal theory, and are supported by the proof. However, the trial court may decline to 
give a special instruction when the substance of the instruction is covered in the 
general charge . An appellate court will not reverse the denial of a special request for 
an additional jury instruction where the trial court fully and fairly charged the jury on 
the applicable law. More Like This .Headnote 

:~ : - ·-··· j.' 

era kEi:np oyers; .Liab\lit,y,, Act -~ •. • .• · . 
. At~ .im~~-~~~~- ·-~~: - '-~~ t'"'~ . :'~ . - . ~~- ' -..;;.~: ~ 

HN
20 The Federal Employers' Liability Act (FELA), 45 U.S.C.S . § 51 et seq., does not 

.:t. incorporate "proximate cause" standards developed in nonstatutory common-law tort 
actions. The charge proper in FELA cases simply tracks the language Congress 
employed, informing juries that a defendant railroad caused or contributed to a 
plaintiff employee's injury if the railroad's negligence played any part in bringing 
about the injury. FELA's language on causation is as broad as could be framed . Given 
the breadth of the phrase "resulting in whole or in part from the railroad's 
negligence," and Congress's "humanitarian" and "remedial goals," it is recognized 
that, in comparison to tort litigation at common law, a relaxed standard of causation 
applies under FELA. Under FELA, the test of a jury case is simply whether the proofs 
justify with reason the conclusion that employer negligence played any part, even the 
slightest, in producing the injury or death for which damages are sought. This is a 
general standard for causation in FELA cases, not one addressed exclusively to 
injuries involving multiple potentially cognizable causes, and it conclusively 
determined that a proximate cause instruction is not required in FELA cases. More 
Like This Headnote 
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HN
24 With regard to foreseeability and notice in Federal Employers' Liability Act (FELA), 45 

±. U.S.C.S. § 51 et seq., cases, the law is clear that notice under the FELA may be 
shown from facts permitting a jury to infer that a defect could have been discovered 
by the exercise of reasonable care or inspection: Under familiar law, a defendant may 
not be convicted of negligence, absent proof that such defect was known, or should 
or could have been known, by defendant, with opportunity to correct it. This rule is 
applicable to FELA actions where negligence is essential to recovery. The 
establishment of such an element, however, may come from proof of facts permitting 
a jury inference that the defect was discovered, or should have been discovered, by 
the exercise of reasonable care or inspection. More Like This Headnote 
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HN
25To prove a breach of duty und"-er the-Federal Employers' Liability Act, 45 U.S.C.S. § 

± 51 et seq., an employee must show that a railroad knew, or by the exercise of due 
care should have known, that prevalent standards of conduct were inadequate to 

rotect the employee and similar! situated employees. More Like This Headnote 

HN
26 In instructing a jury, a trial court may decline to give a special instruction when the 

.± substance of the instruction is covered in the general charge. The fact that a special 
request for jury instruction asserts a correct rule of law does not make it proper jury 
charge material. More Like This Headnote 

. . . 

a io~ Torts» RaiL:rranspo 
':('> _,,· , :~': . .;, •,,:i A·'(, . ;!: • ~)~ 

HN
28 A motion for-a new t;ial made after a jury v~rdict triggers a trial court's duty to 

.± independently assess the evidence and either approve or disapprove the verdict. 
Because the trial court is reviewing and weighing the evidence as did the jury, this is 
generally known as the "thirteenth juror" rule. There are significant differences 
between the Tennessee standard for reviewing the evidence as thirteenth juror and 
the federal standard, and the federal standard applies in Federal Employers' Liability 
Act, 45 U.S.C.S. § 51, cases. The standard federal courts employ in deciding whether 
to grant a new trial is whether the verdict is against the "clear weight" of the 
evidence. When ruling on motions for new trials based upon sufficiency of the 
evidence, a court may set aside a verdict and grant a new trial when it is of the 
opinion that the verdict is against the clear weight of the evidence; however, new 
trials are not to be granted on the grounds that the verdict was against the weight of 
the evidence unless that verdict was unreasonable. Thus, if a reasonable juror could 
reach the challenged verdict a new trial is im ro er. More Like This Headnote 

HN
29 A trial court may not set aside a verdict to grant a new trial if the judge would have 

.± reached a different verdict. The trial judge, exercising a mature judicial discretion, 
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should view the verdict in the overall setting of the trial; consider the character of 
the evidence and the complexity or simplicity of the legal principles which the jury 
was bound to apply to the facts; and abstain from interfering with the verdict unless 
it is quite clear that the jury has reached a seriously erroneous result. The judge's 
duty is essentially to see that there is no miscarriage of justice. In Tennessee, the 
law is clear that if a motion for a new trial is filed, then the trial court is under a duty 
to independently weigh the evidence and determine whether the evidence 
"preponderates" in favor of or against the verdict. At a very basic level, the standards 
are quite different since the Tennessee standard uses "preponderance" of the 
evidence, while the federal standard requires that the verdict be outweighed by the 
"clear" weight of the evidence. Under state law if a judge is "dissatisfied" with a jury 
verdict then the trial court is at liberty to order a new trial . Under the federal 
standard, the verdict must be unreasonable. Under state law a court must make an 
independent decision, while under federal law if a reasonable juror could have 
reached the verdict,.,.!~~ trial court is to defer. More Like This Headnote 
~ ;r~- ~~ 

court. More Like This Headnote 
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Randall A. Jordan, Karen Jen kins Young , and Christopher R. Jordan, St. Simons Island , Georgia ; 
Evan M. Tager and Carl J. Summers, Wash ington, D.C. ; John W. Ba ker, Jr. and Em ily L. Herman­
Thompson, Knoxville , Tennessee, for the appeilee, CSX Transportation, Inc. 

JUDGES: CHARLES D. SUSANO, JR ..... . , P.J., delivered the opinion of the Court, in which THOMAS 
R. FRIERSON , II...,., J., and D. KELLY THOMAS, SP.J, joined . 

OPINION BY: CHARLES D. SUSANO, JR .... 

Winston Payne brought this action against his former employer, CSX Transportation, Inc., ..­
under the Federal Employers' Liability Act ("FELA"), alleging that CSX negligently exposed him to 
asbestos, diesel fumes, and radioactive materials in the workplace causing his injuries.' The jury 
return~d a verd ict finding (1) that CSX negligently caused Payne's injuries ; (2) that 
CSX [*2] violated the Locomotive Inspection Act or safety regulations regarding exposure to 
asbestos, diesel fumes, and radioactive materials; and (3) that Payne's contributory negligence 
caused 62% of the harm he suffered. The jury found that "adequate compensation" for Payne's 
injuries was $8.6 million. After the jury returned its verdict, the trial court, sua sponte, 
instructed the jury, for the first time, that, under FELA, its finding that CSX violated a statute or 
regulation enacted for the safety of its employees meant that plaintiff would reco,ver 100% of the 

!'damages found by the jury. The court sent the jury back for further deliberations. It shortly 
returned with an amended verdict of "$3.2 million @ 100%." Six months after the court entered 
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judgment on the $3.2 million verdict, it granted CSX's motion for a new trial, citing "instructional 
and evidentiary errors." The case was then assigned to another trial judge, who thereafter 
granted CSX's motion for summary judgment as to the entirety of the plaintiff's complaint. The 
second judge ruled that the causation testimony of all of plaintiff's expert witnesses was 
inadmissible. We hold that the trial court erred in instructing the jury, [*3] sua sponte, on a 
purely legal issue, i.e., that the jury's finding of negligence per se under FELA precluded 
apportionment of any fault to the plaintiff based upon contributory negligence, an instruction 
given after the jury had returned a verdict that was complete, consistent, and based on the 
instructions earlier provided to it by the trial court. We further hold that, contrary to the trial 
court's statements, the court did not make any prejudicial evidentiary rulings in conducting the 
trial, and that its jury instructions, read as a whole, were clear, correct, and complete. 
Consequently, the trial court erred in granting a new trial. We remand to the trial court. We 
direct the first trial judge to review the evidence as thirteenth juror and determine whether the 
jury verdict in the amount of $8.6 million is against the clear weight of the evidence. If it is not, 
the trial judge is directed to enter judgment on that verdict. If, on the other hand, the trial judge 
finds that the larger verdict is against the clear weight of the evidence, the court is directed to 
enter a final judgment on the jury's verdict of $3.2 million. The trial court's grant of summary 
judgment is rendered moot [*4] by our judgment. However, in the event the Supreme Court 
determines that our judgment is in error, we hold that the grant of summary judgment was not 
appropriate. 

l . FOOT~OT~~l 
·-·· ·-·--·· -·· --~- ·----- --- .i 

I ~ ·T~~-~-;;-m~~; illne~~-·;as iun-;~;~~~r- fr~~-which th;~;i~i~~I pl~i~~iff di~;-·w~ ~-~fer i~ ~his] 
I opinion to his health issues as "injuries" or "injury." l . . -· - --------- -···· .... --~ 
l ·-··· •. -····· . . .•.•••.• ·----········ • ···--· . -···· - ····-·· .... ... .. ....... 1 

OPINION 

I. 

Payne worked for CSX as a trainman and a switchman from 1962 until his retirement in 2002. In 
2005, he was diagnosed with lung cancer. He underwent extensive medical treatment, including 
43 rounds of chemotherapy and 44 radiation treatments. He filed this FELA action in 2007, 
alleging that CSX was negligent in exposing him to asbestos, diesel fumes, and radioactive 
material in the course of his employment, resulting in his injuries, particularly his lung cancer. 
He also alleged that CSX was guilty of negligence per se when it violated several statutes or 
regulations enacted for the safety of its employees. CSX denied liability and alleged that Payne's 
contributory negligence, specifically his cigarette smoking, caused his injuries. Payne started 
smoking in 1962, smoked a pack a day on average for approximately 26 years, and quit in 1988. 
After Payne died on February 24, [*5] 2010, his widow, Anne Payne, was substituted as 
plaintiff. 

A ten-day jury trial took place over the course of two weeks in November 2010. After the close of 
proof, the trial court instructed the jury and provided it with a verdict form including special 
interrogatories. To aid the reader, the jury verdict form is hereinafter set forth in its entirety, 
with the jury's handwritten answers in italics: 
1. Was the defendant negligent as defined in these instruction[s]? Yes 

2. If you answered yes to question one, did that negligence cause in whole or in part the harm 
suffered by plaintiff? Yes 

3. If negligent, was the defendant' negligent with regard to: 

,., 
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Asbestos exposure? Yes 
Diesel exposure? Yes 
Radiation exposure? Yes 

If your answer to any of these is yes, did negligence of the defendant cause in whole or in part 
the harm suffered by plaintiff as a result of: 

Asbestos exposure Yes 
Diesel exposure Yes 
Radiation exposure Yes 

4. A. Did the defendant violate the Locomotive Inspection Act or any regulation concerning 
locomotives read to you regarding asbestos and was any such violation a legal cause of plaintiff's 
harm? Yes 

B. Did the defendant violate the Locomotive Inspection Act or any regulation 
concerning [*6] locomotives read to you regarding diesel fumes and was any such violation a 
legal cause of plaintiff's harm? Yes 

C. Did the defendant violate any regulation read to you regarding the operation of railroad cars 
and transportation of radioactive materials read to you and was any such violation a legal cause 
of harm suffered by plaintiff? Yes 

5. If you answered yes to question two, was plaintiff negligent with regard to harm he suffered 
and did his negligence cause in whole or in part the harm he suffered? Yes 

6. If your answer to question five is yes, to what extent, expressed in percentage, did plaintiff's 
negligence cause in whole or in part the harm he suffered? 62°/o 

7. What amount of money do you find, without deduction for any negligence which you may find 
on plaintiff's part, will fairly represent adequate compensation? $8.6 million 

When the jury returned to the courtroom following its deliberations, the following colloquy took 
place between the trial court and the jury foreman: 
THE COURT: If you will refer to the verdict, you can tell me briefly . Question No. 1, was the 
defendant negligent as defined in these instructions? 

JURY FOREMAN: Yes . 

THE COURT: Question No . 2, did that negligence [*7] cause, in whole or in part, the harm 
suffered by the plaintiff? 

JURY FOREMAN: Yes. 

THE COURT: Question No . 3, was the defendant negligent with regard to asbestos exposure? 

JURY FOREMAN: Yes. 

THE COURT: With regard to diesel exposure? 

JURY FOREMAN: Yes. 
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THE COURT: With regard to radiation exposure? 

JURY FOREMAN: Yes. 

THE COURT: Did the negligence of the defendant cause, in whole or in part, the harm suffered by 
plaintiff as a result of asbestos exposure? 

JURY FOREMAN: Yes. 

THE COURT: Diesel exposure? 

JURY FOREMAN: Yes. 

THE COURT: Radiation exposure? 

JURY FOREMAN: Yes. 

THE COURT: Did the defendant violate the Locomotive Inspection Act or any regulation 
concerning locomotives regarding asbestos, and was any such violation a legal cause of the 
plaintiff's harm? 

JURY FOREMAN: Yes. 

THE COURT: Did the defendant violate the Locomotive Inspection Act or any regulation 
concerning locomotives regarding diesel fumes, and was any such violation a legal cause of the 
plaintiff's harm? 

JURY FOREMAN: Yes. 

THE COURT: Did the defendant violat[e] [*8] any regulation regarding the operations of 
railroad cars and transportation of radioactive materials, and was any _such violation a legal 
cause of harm suffered by the plaintiff? 

JURY FOREMAN: Yes. 

THE COURT: Question 5, was the plaintiff negligent with regard to the harm he suffered? 

JURY FOREMAN: Yes. 

THE COURT: Your answer was yes. To what extent, expressed in percentages, did the plaintiff's 
negligence cause, in whole or in part, the harm that he suffered? 

JURY FOREMAN: 62 percent. 

THE COURT: And finally, what amount of money do you find, without deduction for any [of] the 
negligence, that would fairly represent adequate compensation in this case? 

JURY FOREMAN: 8.6 million. 

(Emphasis added.) 

Immediately after the jury foreman c;onfirmed the jury's written responses establishing the 
plaintiff's total damages at $8.6 milli0n, the following took place: 
THE COURT: Okay. Now, let me further inform you that by answering yes to questions listed on 
this form in Part 4 about the Inspection Act or any regulations, by answering yes to all of those 
questions, the concept of contributory negligence may not apply in this case. In that situation, 
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the plaintiff would receive the entire amount of money that [*9] you have listed on the answers 
to the seventh question. If that is what you intend in this particular case, please indicate by 
raising your right hand? 

(Jury foreman raised hand). 

THE COURT: Okay. That is something that we hadn't talked about before, but ... we need to 
know if that is your intention. Again, by answering yes to the questions listed under Part 4 of the 
verdict form, the effect of yes answers there is that 1'.he recovery would be 100 percent of the 
amount listed on the response to Question 7. 

* * * 

THE COURT (to the jury): What is your feeling now? 

JURY FOREMAN: Could we have a moment to discuss that? 

THE COURT: All right. 
(Jury dismissed from courtroom at 4:05 p.m.) 
(Jury returned to courtroom at 4: 13 p.m.) 

THE COURT: Based on a previous discussion, [jury foreman] Mr. Alexander, it is the intention of 
the jury that the plaintiff recover a total amount of what? 

JURY FOREMAN: $3.2 million. 

THE COURT: If everyone agrees with that, raise your right hand. The jury has raised their right 
hand indicating that's their feeling in this particular case. 

The amended verdict form returned by the jury after the jury's eight-minute further deliberation 
had a handwritten line through the 11 8.6 [*10] million " amount and a handwritten notation of 
"3 .2 million @ 100%." 

On March 7, 2011, the trial court entered judgment against CSX in the amount of $3 .2 million in 
compensatory damages. CSX moved under Tenn. R. Civ. P. 50.02 for judgment notwithstanding 
the verdict, or, in the alternative, for a new trial. The tria l court conducted a hearing on CSX's 
motion on August 19, 2011. At the end of the hearing, the court stated as follows: 
The Court has come to this conclusion, that the motion for new trial is warranted. I hate to admit 
this because a lot of the problems come back to me, but in particular the jury instructions I feel 
were incomplete, therefore insufficient and inadequate and incorrect. This was illustrated 
graphically by their response and what we had to do to try to understand what they meant. 

During the trial itself I agree that there were too many things that had been ruled improperly for 
the jury to consider that were considered and presented to the j ury, and probably the worst of 
those was when we started talking about this thyroid cancer which he apparently didn't have. 
The Court took it upon itself to make a comment about that and made a comment which could 
well have been [*11] misinterpreted. I just made - did not express what I tried to express by 
saying that is not part of this lawsuit. It could be understood that he actually had that and it was 
not being considered now. 

I deeply regret what I just said because, you know, I like to get cases over with, but at the same 
time I feel that this one was probably not handled appropriately and needs to be handled again, 
whether by me or somebody else. So that's the extent of what I want to say today. 

The trial court entered an order on September 6, 2011, granting CSX a new trial and stating that 

,., 
/ 
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"[t]he Court makes this decision based upon specific prejudicial errors including, but not limited 
to, instructional and evidentiary errors that resulted in an injustice to Defendant 
and,independent of considerations regarding sufflciency of the evidence I warrant a new trial. II 
(Emphasis added.) The case was subsequently transferred to another Knox County circuit court 
judge, the Honorable Dale C. Workman. Judge Workman granted CSX's motion to exclude the 
causation testimony of Dr. Arthur Frank and Dr. Ross ~rns, both of whom had testified as 
causation experts before the jury. When the plaintiff acknowledged that Ors. Frank and Kerns 
were her only witnesses on the issue of causation, [* 12] Judge Workman granted CSX's motion 
for summary judgment on the ground that there was no expert testimony establishing causation, 
and dismissed the case. Plaintiff timely filed a notice of appeal. 

II. 

Plaintiff raises the issues of whether the trial court erred in: (1) further instructing the jury and 
permitting it to further deliberate after it had returned a proper verdict; (2) granting CSX a new 
trial; and (3) granting CSX summary judgment and dismissing the complaint. CSX does not raise 
any separate issues. The sufficiency of the evidence to support the jury's verdict(s) is not before 
us. 

III. 

We first address the trial court's jury instructions. The trial court instructed the jury in 
accordance with HNz~FELA , the federal statute that provides a cause of action for employees of 
railroads engaged in interstate commerce who are injured on the job. See 45 U.S.C.A. § 51; see 
also Spencer v. Norfolk S. Rwy. Co., No. E2012-01204-COA-R3-CV, 2013 Tenn. App. LEXIS 
477, 2013 WL 3946118 at *1, n.l (Tenn . Ct. App. E.S., filed July 29, 2013). In Spencer, this 
Court recently reiterated the following background and principles governing a FELA claim: 
"The impetus for the [Federal [*13] Employers' Liability Act ("FELA"), 45 U.S.C.A. §§ 51-60] 
was that throughout the 1870's, 80's, and 90's, thousands of railroad workers were being killed 
and tens of thousands were being maimed annually in what came to be increasingly seen as a 
national tragedy, if not a national scandal." CSX Transp., Inc. v. Miller, 159 Md. App. 123, 858 
A.2d 1025, 1029 (Md. Ct. Spec. App. 2004) . "In response to mounting concern about the 
number and severity of railroad employees' injuries, Congress in 1908 enacted FELA to provide a 
compensation scheme for railroad workplace injuries, pre-empting state tort remedies." Norfolk 
S. Ry. Co. v. Sorrell, 549 U.S. 158, 165, 127 S.Ct. 799, 166 L.Ed.2d 638 (2007) (citing Second 
Employers' Liability Cases, 223 U.S. 1, 53-55, 32 S.Ct. 169, 56 L.Ed. 327 (1912)). FELA was 
passed to extend statutory protection to railroad workers because of the high rate of injury to 
workers in that industry . Blackburn v. CSX Transp., Inc., No. M2006-01352-COA-Rl0-CV, 
2008 Tenn. App. LEXIS 336, 2008 WL 2278497, at *8 (Tenn. Ct. App. May 30, 2008); Reed v. 
CSX Transp., Inc., No. M2004-02172-COAR3-CV, 2006 Tenn. App. LEXIS 620, 2006 WL 
2771029, at *2 (Tenn. Ct. App. Sept. 26, 2006). [*14] "In adopting FELA, Congress created a 
remedy that 'shifted part of the human overhead of doing business from employees to their 
employers."' Pomeroy v. Ill. Cent. R.R. Co., No. W2004-01238-COA-R3-CV, 2005 Tenn. App. 
LEXIS 294, 2005 WL 1217590, at *9 (Tenn. Ct. App. May 19, 2005) (quoting Consol. Rail Corp. 
v. Gottshall, 512 U.S. 532, 542, 114 S. Ct. 2396, 129 L. Ed. 2d 427 (1994)). Congress 
recognized that the railroad industry was better able to shoulder the cost of industrial injuries 
and deaths than were injured workers or their families. Miller, 159 Md. App. at 131, 858 A.2d 
1025 (citingKernan v. Am. Dredging Co., 355 U.S. 426, 431-32, 78 S.Ct. 394, 2 L.Ed. 2d 382 
(1958)). "[FELA] was designed to put on the railroad industry some of the cost for the legs, 
eyes, arms, and lives which it consumed in its operations." Pomeroy, 2005 Tenn. App . LEXIS 
294, 2005 WL 1217590, at* 17 (quoting Wilkerson v. McCarthy, 336 U.S. 53, 68, 69 S.Ct. 
413, 93 L.Ed. 497 (1949) (Douglas, J., concurring)). The Federal Employers' Liability Act 
provides, in relevant part: 
HN2+Every common carrier by railroad while engaging in commerce ... shall be liable in 
damages to any person suffering injury while he is [*1.5] employed by such carrier in such 
commerce ... for such injury or death resulting in whole or in part from the negligence of any of 
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3 FELA provides that certain safety regulations are deemed to be statutory authority for FELA 

: purposes: . 
;>::::.:=:.::.:;:;::,,::~:::::::i' '"''''""''~' 

! HN~A regulation, standard , or requirement in force, or prescribed by the Secretary of : 

! Transportation under chapter 201 of Title 49, or by a State agency that is : 

i'''~~·;~·;·~·;,~·~·~;·~'~'""'''[':';"~')'"'';'~"'";'~'~~·;~·;~~·~'i'~'~''"~'~'~''"';~·~·;·i~·;;,~·~·;,,;·;i·:·;·~i·~·;·"~,~~'~'~"";~·~~~·~~ -.:~·!:_~~-~~~-' 

i Title 49 is deemed to be a statute under sections 53 and 54 of this title. i 

45 U.S.C.A. § 54a. 

In this case, the trial court instructed the jury with respect to the issue of contributory 
negligence prior to its initial deliberations; but the court did not inform the jury of the legal effect 
of a finding that CSX was guilty of negligence per se. Neither side requested a jury instruction on 
negligence per se, and neither side objected at any time to the lack of such an instruction. On 
appeal, neither side has provided any lega l authority suggesting that a jury instruction is 
required on the FELA's provision regarding negligence per se, i.e. , that, as a matter of law, "no 
such employee who may be injured or killed shall be held to have been guilty of contributory 
neg ligence in any case where the violation by such common carrier of any statute enacted for 
the safety of employees contributed to the injury or death of such employee." 45 U.S.C.A. § 53. 
Plaintiff, noting that the jury's second damage award of "$3.2 @ 100%" is reduced by roughly 
62% of its initial damage award of $8 .6 million, argues that the tria l court, by 
its [*22] instruction after the jury returned its verdict, essentially invited the jury to null ify 
FELA's 45 U.S.C.A. § 53 provision ("Section 53") . Plaintiff cites Shepard v. Grand Trunk W. 
R.R., 2010 Ohio 1853, 2010 WL 1712316 (Ohio Ct. App., filed 2010), a FELA case involving a 
fact pattern similar in many respects to the case at bar,• in which the Ohio Court of Appeals 
stated the following: 
Here, the jury was specifically instructed that Shepard alleged that two statutory violations were 
at issue: (1) the FELA, which requires negligence and provides for comparative negligence and 
(2) the [Locomotive Inspection Act] , wh ich imposes absolute liabi lity. Under FELA, the jury found 
Grand Trunk negligent and also found Shepard comparatively negligent. But because the jury 
further found that the railroad had violated the LIA, under wel l-settled law, it was not entitled to 
apportionment of damages under a comparative neg ligence defense. 

* * * 

Grand Trunk's contention that the post-verdict discussions with the jury demonstrated tha t they 
believed the award was going to be reduced is not persuasive - a party may not challenge the 
validity of the verd ict using post-verdict discussions with jurors. [*23] The jury was properly 
instructed and is presumed to have followed those instructions. 

2010 Oh io 1853, Id., 2010 WL 1712316 at * 13-14 (emphasis added; internal citations omitted). 
The implication of the italicized language is clear - the jury in Shepard was not instructed on 
the legal effect of its finding of negligence per se, and the court there found no error in the trial 
court's failure to advise the jury of this legal effect. 

i FOOTNOTES l 
. "-···----·---· ..... ,....... ·-··-· .. ---·-·-·"· ., .... ·- -·- ••• -.. •• 1 

4 T~-~~~.!.,~ti~}~~~~ alleged .::.~~~:_~~~~~~:g~~=nt_~~~:::Lfume5. I 
and asbestos. The plaintiff in that case "admitted to a long history of heavy cigarette 
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I 
·-- .......... ···-······················· .. . ---···· .... .. ·············-··········· ······· ········· ·········· · . 

1 smoking." 2010 Ohio 1853, 2010 WL 1712316 at *2. 
! ._ .. __ .,.,,~,--..,,..,.._.M,,._.,~,,.._. • '"' "'•·•·•-¥ ... - · ·--·•-.··-,•·•-••• .<. ¥· .. _ ..... 

We do not find any reason for the jury to be instructed regarding the legal consequences of a 
finding that an employer railr.aad violated a safety statute or regulation. As the Tennessee 
Supreme Court has stated, HN

1 a+'"[i]t is for the jury to determine the facts and the trial judge to 
apply the appropriate principles of law to those facts." Smith Cty. Educ. Ass'n v. Anderson, 
676 S.W.2d 328, 338 (Tenn. 1984) (holding that "it was improper and unnecessary to submit 
questions which .required t he jury to determine whether or not the Board negotiated in good 
faith" because "[w]hether [*24] the Board committed acts that amount to a failure to negotiate 
in good faith was a question for the trial judge and not the jury."). HN

11".;'section 53 of the 
FELA eliminating contributory negligence when a defendant is guilty of negligence per se 
provides a principle of law to be applied by the trial court after the jury has determined the facts. 
"We entrust the responsibility of resolving questions of disputed fact, including the assessment of 
damages, to the jury." Meals ex rel. Meals v. Ford Motor Co., No. W2010-01493-SC-Rll-CV, 
2013 Tenn. LEXIS 702, 2013 WL 4673609 at *3 (Tenn., filed Aug. 30, 2013) (citing Tenn. Const. 
art. I,§ 6; Spence v. Allstate Ins. Co., 883 S.W.2d 586, 594 (Tenn. 1994)). Regarding the 
jury's resolution of factual questions and its verdict, we have observed that 
HN

12+'[t]he jury's verdict is the foundation of the judgment in civil cases where the parties have 
invoked their constitutional or statutory right to a jury trial. It represents the jury's final 
statement with regard to the issues presented to them. The verdict, whether general or special, 
is binding on the trial court and the parties unless it is set aside through some recognized legal 
procedure. Accordingly, neither the trial court [*25] nor the parties are free to disregard a 
jury's verdict once it has been properly returned. 

Ladd ex rel. Ladd v. Honda Motor Co. , 939 S.W.2d 83, 94 (Tenn. Ct. App. 1996); see 
also Jordan, 2009 Tenn. App. LEXIS 8, 2009 WL 112561 at *17 (stating that "[t]he United 
States Supreme Court has repeatedly emphasized the preeminence of jury decisions in FELA 
matters.") (internal quotation marks omitted). 

In this case, the jury was instructed on all of the pertinent questions upon which it was properly 
called to decide - whether the defendant was negligent; whether the defendant's negligence 
caused plaintiff's injury; whether the plaintiff was negligent and caused his own injury; the 
percentage of fault attributed to plaintiff by his own negligence; whether the defendant violated 
the Locomotive Inspection Act or regulations enacted for the safety of employees; whether any 
such violation caused plaintiff's injury; and the amount of damages. The jury answered these 
questions in a verdict form that has been reproduced in its entirety earlier in this opinion. The 
jury resolved all of the issues in a clear, complete, and consistent manner. There is nothing 
contradictory in the verdict. Under these circumstances, in keeping [*26] with the litigants' 
"constitutionally protected right to have the disputed factual issues in their case decided by a 
jury," Duran v. Hyundai Motor Am., Inc., 271 S.W.3d 178, 209 (Tenn. Ct. App. 2008), we 
have recognized "the well-known principle that HN1~it is the trial court's duty to enter a 
judgment that is consistent with the jury verdict. "s Leverette v. Tenn. Farmers Mut. Ins. Co., 
No. M2011-00264-COA-R3-CV, 2013 Tenn. App. LEXIS 161, 2013 WL 817230 at *29 (Tenn. Ct. 
App. M.S., filed Mar. 4, 2013). 

r FOOT~~~~~-: 
L ···- - ·- .. . ---- ' 

Is ~hi~ duty is, of cours~, ~onc~mitant ~ith the t~ial ~~~-rt·~ duty t~ d~~-id-~~hether to approve-! 

I the verdict as thirteenth juror in ruling on a motion for new trial, as further discussed later in l 
t~hi~,,,~;~~~~~: : ···- . ·- "' ' ,. . ·- .. -------·- ------·· __ ,,.,. .. , .. ---·-' --- ... --·· ---·,. ... J 
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In Leverette we noted HN
14+some "narrow exceptions" to this general principle, including one 

that "is found at Tenn. R. Civ. P. 49.02, which gives the trial court some leeway when there are 
inconsistencies between a general verdict and a special verdict." Id. (Emphasis added.) Rule 
49.02provides as follows: 
HN

15+The court may submit to the jury, together with appropriate forms for a general verdict, 
written interrogatories upon one or more issues of fact the decision of which is necessary to a 
verdict. The court shall give [*27] such explanation and instruction as may be necessary to 
enable the jury to make answers to the interrogatories and to render a general verdict, and the 
court shall direct the jury both to make written answers and to render a general verdict. When 
the general verdict and the answers are harmonious, the court shall direct the entry of the 
appropriate judgment upon the verdict aP.d answers. When the answers are consistent with each 
other but one or more is inconsistent with the general verdict, the court may direct the entry of 
judgment in accordance with the answers, notwithstanding the general verdict, or may return 
the jury for further consideration of its answers and verdict, or may order a new trial. When the 
answers are inconsistent with each other and one or more is likewise inconsistent with the 
general verdict, the court shall not direct the entry of judgment but shall return the jury for 
further consideration of its answers and verdict or shall order a new trial. 

(Emphasis added); see also Concrete Spaces, Inc. v. Sender, 2 S.W.3d 901, 911 (Tenn. 
1999) (observing that, although "[w]here a judgment is based upon inconsistent findings by a 
jury it is the duty of the appellate court [*28] to reverse and remand the case for a new trial, . 
. . [w]ell-settled law requires courts to construe the terms of a verdict in a manner that upholds 
the jury's findings, if it is able to do so."). 

In the present case, the trial court, presented with a consistent and complete jury verdict, 
nevertheless-a-nd sua sponte, instructed the jury that the legal effect of its finding of negligence 
per se was that "the concept of contributory negl igence may not apply in this case." The trial 
court then asked the jury "what is your feeling now?" We agree with plaintiff's argument that the 
trial court's new and unnecessary further instruction and invitation to reconsider its verdict was a 
prejudicial abuse of discretion.• HN

1 6+rt is true, as a general principle, that "a jury may amend or 
change their verdict at any time before they have been discharged, or, if they bring in an 
informal or insufficient verdict, the court may send them back to the jury room, with directions 
to amend it, and put it in proper form." George v. Belk, 101 Tenn. 625, 49 S.W. 748, 749 
(Tenn . 1899); see alsoState v. Williams, 490 S.W.2d 519, 520 (Tenn. 1973); Riley v. State, 
189 Tenn. 697, 227 S.W.2d 32, 34-35 (Tenn. 1950); Oliver v. Smith, 62 Tenn. App. 705, 467 
S.W.2d 799, 804 (Tenn. Ct. App. 1971). [*29] But in these cases citing and applying this 
general rule, the jury's initial verdict was defective in some manner. There is no defect in the 
jury's first verdict in this case . HN

1 7+Tenn . R. Civ. P. 49.02 mandates that "[w]hen the general 
verdict and the answers are harmonious, the court shall direct the entry of the appropriate 
judgment upon the verdict and answers." Under these circumstances, where the jury was 
properly and completely instructed and returned a consistent and complete verdict in accordance 
with the court's instructions, we hold it was error for the trial court to sua sponte further instruct 
the jury upon an unnecessary matter and invite the jury to reconsider the amount of damages it 
initially awarded . 

! Fo~TNOTEs l 
i ., . ~ 

I ' i 6 This is not to say, however, that a trial court's initial instruction to a jury that informs the j 
l jury of the effect of its negligence per se finding under FELA would be erroneous, and our 
''"''''"'''"''"''"'" "'''''"'"''"''"'"''-"""""''"' ······ ............. '""""""""'"'" '"'""'''"''""""'""''"''""''='"""'"""''"''''"""""''"''"''''"""""""''"°''""'"'"''"'''''"'"''""""''''''''""'''""""''''""""""'='''="'"""""""' 

! opinion should not be construed as so holding. We merely hold that such an instruction is not ! 
' . . . l 
l required, and t~at the tri ~I court's furt~er instructio_~ in ~-his ~as_e_ after the jury deliberated and I 
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[·---·-····--··-·----··-···--- ·-· ........ ---··-·. ·----·--~ 
returned a verdict was unwarranted and resulted in error. i 

L . . . . . .... . ... . . ... . . ... . ... . .................... ... ...... . .. . ...... ............... ··········--····---··· ...................... ..! 

IV. 

.,l 
The trial court, in its memorandum [*30] opinion granting a new trial, stated that "in particular 
the jury instructions I feel were incomplete, therefore insufficient and inadequate and incorrect." 
Our review of the record and transcript leads us to the conclusion that the "incompleteness" the 
trial court mentions is a reference only to the initial absence of an instruction regarding the legal 
effect of a finding of negligence per se. This conclusion is supported by the trial court's further 
comment that the "incompleteness" of the jury instructions "was illustrated graphically by their 
response and what we had to do to try to understand what they meant." Our concltision is 
further bolstered by the fact, as we are about to demonstrate, that the instructions given to the 
jury before they retired initially to consider their verdict were correct and complete. The trial 
court did not specify any other error in its jury instructions in either its order granting a new trial 
or its incorporated memorandum opinion. We do not believe the trial court ruled that there were 
any other reversible errors in its instructions. Despite this belief~ we have reviewed all of CSX's 
objections to the jury instructions, both those raised by CSX orally [*31] after the jury was 
instructed as well as those in the later motion for a new trial. 7 

7 None ~f··~SX;·~--nu~~~~~-s- ~-bj~~~j~~s - t~ th~ j~~;·· i~·~~~u.~tio·~~ i~~j~d~-d a~ -~~;·u-~~~~~h~~-~h~-] 

, trial court should have instructed the jury on the legal effect of its findtng that CSX was i 
~......,_..-~. . ~~ .. - ~ ... ,.,... . .,. ....... ~~-· ........... ~.~~~.~-- "; 

l negligent per se. As already no~ed, neith'.:,.?.:~~-~_:que::.:,~. suc~·~aninstruction'.~~-~.-~:'.~~=rJ 

L ~~-~~ -~~~=C:~~~ --~::_-~~= -a-~_s_:_~C::_ o'. :_u_:h an instructio~ in_ t_~:_ gi·~-=~--i~.:~~u~~i':~.s:_ 

HN
18+ In reviewing the trial court's disposition of a motion for new trial in a FELA case, we apply 

the federal standard. Melton v. BNSF Rwy. Co., 322 S.W.3d 174, 181 (Tenn. Ct. App. 2010). 
In Melton, we observed that 
[u]nder the federal standard, the trial court has the power and duty to order a new trial 
whenever, in its judgment, this action is required to prevent an injustice. Common grounds for 
granting a new trial include the verdict is against the clear weight of the evidence, a prejudicial 
error of law, or misconduct affecting the jury. We review the trial court's decisions on motions for 
new trial on an abuse of discretion standard. 

Id . (internal citations and quotation marks omitted). In this case, the trial court gave no 
indication that it was granting [*32] a new trial based on either misconduct affecting the jury 
or insufficiency of the evidence. The trial court's ruling was grounded in its perceived errors of 
law. 

The following principles apply to our review of the trial court's jury instructions: 
HN

19+"Jury instructions must be correct and fair as a whole, although they do not have to be 
perfect in every detail." Pomeroy [v. Illinois Central R.R. Co., No. W2004-01238-COA-R3-
CV], 2005 Tenn. App. LEXIS 294, 2005 WL 1217590, at *3 [(Tenn. Ct. App. May 19, 2005) 
] (citing Wielgus v. Dover Indus., 39 S.W.3d 124, 131 (Tenn. Ct. App.2001)). Jury instructions 
must be plain and understandable, and inform the jury of each applicable legal principle. Id. On 
appeal, we review jury instructions in their entirety and in context of the entire charge. Id. We 
will not invalidate a jury charge if, when read as a whole, it fairly defines the legal issues in the 
case and does not mislead the jury. Hensley v. CSX Transp., Inc., 278 S. W.3d 282, 2008 
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Tenn. App. LEXIS 147, 2008 WL 683755, at *2 (Tenn. Ct. App. 2008) perm. app. denied, 2008 
Tenn. LEXIS 867 (Tenn. Nov. 17, 2008). "The trial court should give requested special 
jury [*33] instructions when they are a correct statement of the law, embody the party's legal 
theory, and are supported by the proof. "Pomeroy, 2005 Tenn. App. LEXIS 294, 2005 WL 
1217590, at *3 (citing Otis v. Cambridge Mut. Fire Ins. Co ., 850 S.W.2d 439, 445 
(Tenn.1992)). "However, the trial court may decline to give a special instruction when the 
substance of the instruction is covered in the genera l charge." Id. We will not reverse the denial 
of a special request for an additional jury instruction where the trial court fully and fairly charged 
the jury on the applicable law. Id . 

Spencer, 2013 Tenn. App. LEXIS 477, 2013 WL 3946118 at *3 (quoting Jordan, 2009 Tenn. 
App. LEXIS 8, 2009 WL 112561 at *11) . 

In its motion for new trial, CSX argued that the trial court's instruction on causation was 
erroneous, asserting that the court "erroneously failed to charge the jury on proximate 
causation." The trial court instructed the jury on causation as follows: 
The mere fact that a person suffered harm, injury, illness or death standing alone without more 
does not permit an inference that the harm, injury, or death was caused by anyone's negligence. 

You have heard reference to the Federal Employers' Liability Act or FELA. That law provides in 
part that every [*34] common carrier by railroad engaging in commerce between any of 
several states shall be liable for damages to any person suffering injury while he is employed by 
such carrier in such commerce for such injury resulting in whole or in part from the negligence of 
any of the officers, agents or employees of such carrier, and such injury would include illness or 
death. 

* * * 

So, again, the burden of proof in any case such as this is upon the plaintiff to establish by a 
preponderance of the evidence, first, that the defendant was negligent in one or more of the 
particulars alleged by plaintiff and, second, that the defendant's negligence caused or 
contributed in whole or in part to the harm, illness or death of the plaintiff. 

The purpose of this action, illness, harm or death is said to be caused or contributed to by an act 
or failure to act when it appears from a preponderance of the evidence the act or failure to act 
played any part, in whole or in part, in bringing about or actually causing illness or death . 

So if you should find from the evidence in the case that any negligence of the defendant 
contributed in any way toward illness or death suffered by the plaintiff you may find that 
plaintiff's [*35] illness or death was caused by the defendant's act or failure to act. 

Stated another way, an act or failure to act is a cause of illness or death if the illness or death 
would not have occurred except for the act or failure to act even though the act or failure to act 
combined with other causes. So this does not mean that the law recognizes only one cause of 
illness or death consisting of only one factor, or one thing or the conduct of only one person . On 
the contrary, many factors or things where the conduct of two or more persons may operate at 
the same time either independently or together to cause illness, harm or death, and in such a 
case each may be a cause for the purposes of determining liability in a case such as this. 

As can be seen, CSX correctly argued that the trial court's instruction does not include the 
proximate cause standard . The United States Supreme Court addressed the appropriate FELA 
standard of causation in CSX Transp. v. McBride, 131 S. Ct. 2630, 180 L. Ed. 2d 637 (2011), 
stating as follows: 
We conclude that HN

2o+'the Act [FELA] does not incorporate "proximate cause" standards 
developed in nonstatutory common-law tort actions. The charge proper in FELA cases, we hold, 
simply tracks the [*36] language Congress employed, informing juries that a defendant 
railroad caused or contributed to a plaintiff employee's injury if the railroad's negligence played 
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any part in bringing about the injury. 

* * * 

FELA's language on causation ... "is as broad as could be framed." Urie v. Thompson, 337 
U.S. 163~ ·181, 69 S.Ct. 1018, 93 L.Ed. 1282 (1949). Given the breadth of the phrase "resulting 
in whole or in part from the [railroad's] negligence," and Congress' "humanitarian" and "remedial 
goal[s]," we have recognized that, in comparison to tort litigation at common law, "a relaxed 
standard of causation applies under FELA." Gotts.hall, 512 U.S., at 542-543, 114 S.Ct. 2396. In 
our 1957 decision in Rogers [v. Mo. Pac. R.R., 352 U.S. 500, 77 S. Ct. 443, 1 L. Ed. 2d 493], 
we described that relaxed standard as follows: 
"Under [FELA] the test of a jury case is simply whether the proofs justify with reason the 
conclusion that employer negligence played any part, even the slightest, in producing the injury 
or death for which damages are sought." 352 U.5-., at 506, 77 S.Ct. 443. 

McBride, 131 S. Ct. at 2634, 2636. The McBride Court clarified that "Rogers announced a 
general standard for causation in FELA cases, not one addressed exclusively [*37] to injuries 
involving multiple potentially cognizable causes," id. at 2639, and conclusively determined that a 
proximate cause instruction is not required in FELA cases. In the present case, the trial court's 
causation instruction closely tracks, and in one instance directly quotes, FELA's causation 
language. We find no error in the trial court's causation instruction. 

CSX also argued in its motion for new trial that the-trial court erred in giving an instruction on 
contributory negligence that provided a different causation standard from the one applicable to 
the defendant. The United States Supreme Court has ruled that HN

21+in a FELA case the same 
standard of causation applies in assessing both the neg ligence of a defendant railroad and the 
contributory negligence of a plaintiff employee. Norfolk S. Rwy. Co. v. Sorrell, 549 U.S. 158, 
160, 127 S. Ct. 799, 166 L. Ed . 2d 638 (2007). In this case the trial court instructed the jury on 
contributory negligence as follows: 
[I]n addition to denying any negligence on the part of the defendant caused harm to the plaintiff, 
a defendant may also allege as a further defense that some negligence on the part of the plaintiff 
himself was a cause of any harm that plaintiff suffered or was [*38] the sole and only cause of 
any harm that the plaintiff suffered. We refer to that defense as contributory negligence. 

Contributory negligence then is fault on the part of a plaintiff which corroborates in some degree 
with the negligence of another and so helps to bring about harm to the plaintiff or is itself the 
sole cause of harm to the plaintiff. 

By the defense of contributory negligence, the defendant is in effect alleging that even though 
the defendant may have been guilty of some negligent act or failure to act which was one of the 
causes of harm suffered by the plaintiff, the plaintiff himself by his own failure to use ordinary 
and reasonable care for his own safety also contributed to one of the causes of harm suffered by 
the plaintiff. 

With respect to the defense of contributory negligence, the burden is on the defendant claiming 
the defense to establish by a preponderance of the evidence the claim that the plaintiff was at 
fault, the negligence on the part of the plaintiff contributed to one of the causes of harm suffered 
by the plaintiff. 

As to contributory negligence, the FELA, the law in question provides in part, "In all actions 
brought against any railroad to recover damages [*39] for personal injury to an employee, the 
fact that the employee may have been guilty of contributory negligence shall not bar a recovery, 
but the damages shall be diminished by the jury in proportion to the negligence attributable to 
the employee.["] So if you should find from a preponderance of the evidence that the defendant 
was guilty of negligence but the plaintiff was also guilty of negligence and such negligence on the 
part of the plaintiff caused any harm to the plaintiff, then the total award of damages to the 
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plaintiff must be reduced by an amount equal to the percentage of fault or contributory 
negligence chargeable to the plaintiff. 

If you should find that the defendant was not guilty of negligence or the defendant was negligent 
but such negligence was not a cause in whole or in part of harm suffered by the plaintiff, then 
your verdict would be for the defendant. 

This contributory negligence instruction given by the trial court does not suggest a different 
causation standard than the one applicable to the defendant's negligence. It does not define 
"causation" differently from the court's earlier instruction. It directly quotes the FELA's provision 
regarding contributory negligence. [*40] We find no error in the trial court's contributory 
negligence instruction. 

CSX also asserted error in the trial court's foreseeab ility instruction, arguing that it was 
insufficient as a matter of law. We recently addressed a similar challenge in Spencer. There we 
stated as follows: 
HN

2 2'..i'"[R]easonable foreseeability of harm is an essential ingredient of Federal Employers' 
Liability Act negligence." Gallick v. Baltimore & Ohio R.R. Co., 372 U.S. 108, 83 S.Ct. 659, 
665, 9 L.Ed.2d 618 (1963). In Gallick, the United States Supreme Court noted that the jury in 
that case correctly had been charged with regard to reasonable foreseeability of harm, and 
stated: 
HN2~The jury had been instructed that negligence is the failure to observe that degree of care 
which people of ordinary prudence and sagacity would use under the same or similar 
circumstances; and that defendant's duty was measured by what a reasonably prudent-person 
would anticipate as resulting from a particular condition - "defendant's duties are measured by 
what is reasonably foreseeable under like circumstances" - by what "in the light of the facts 
then known, should or could reasonably have been anticipated." 

Gallick v. Baltimore & Ohio R.R. Co., 372 U.S. 108, 83 S.Ct. 659, 665-66, 9 L.Ed.2d 618 
(1963) [*41] (footnotes omitted). 

HN
2 47;with regard to foreseeability and notice in FELA cases, the Sixth Circuit has explained: 

The law is clear that notice under the FELA may be shown from facts permitting a jury to infer 
that the defect could have been discovered by the exercise of reasonable care or inspection: 

Under familiar law, defendant could not be convicted of negligence, absent proof that such defect 
was known, or should or could have been known, by defendant, with opportunity to correct it. 
This rule is applicable to FELA actions where negligence is essential to recovery. The 
establishment of such an element, however, may come from proof of facts permitting a jury 
inference that the defect was discovered, or should have been discovered, by the exe rcise of 
reasonable care or inspection . 

Szekeres v. CSX Transportation, Inc., 617 F.3d 424, 430-31 (6th Cir. 2010) (quoting Miller 
v. Cincinnati, New Orleans & Tex. Pac. Ry. Co., 317 F.2d 693, 695 (6th Cir. 1963)). 

Similarly, our own Supreme Court has stated: 
HN

2 s::;To prove a breach of duty under the FELA, an employee must show that the railroad 
"'knew, or by the exercise of due care should have known' that prevalent standards of conduct 
were inadequate to protect [*42] [the employee] and similarly situated employees." 

Mills v. CSX Transportation, :Inc., 300 S.W.3d 627, 633 (Tenn. 2009) (quoting Van Gorder v. 
Grand Trunk W. R.R., 509 F.3d 265, 269-70 (6th Cir. 2007)). 

Spencer, 2013 Tenn. App . LEXIS 477, 2013 WL 3946118 at *3-4 (footnote omitted; some 
internal citations omitted). The trial court in this case instructed the jury on foreseeability as 
follows: 

,. . 
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[D]eciding whether ordinary care was exercised in the given case, the conduct in question must 
be viewed in the light of all surrounding circumstances as shown by the evidence in the case at 
the time. 

Because the amount of care exercised by reasonably prudent and careful persons varies in 
proportion to the dangers known to be invo lved in what is being done, it follows that the amount 
of caution required in the exercise of ordinary care will vary with the nature of what is being 
done and all the surrounding circumstances shown by the proof in the case. 

To pu.t it another way, if any danger that should be reasonably foreseen increases so the amount 
of care required by law increases. 

We find this instruction to be substantially sim ilar to tb.e.. one approved by the Supreme Court 
in Gallick. We find no error in the court's foreseeability [*43] instruction. 

CSX also argued that the trial court erred in failing to charge the jury with its special request that 
CSX was only required to provide a reasonably safe workplace, not a perfect work environment. 
CSX submitted the following jury instruction: 
Although the Railroad is duty-bound to provide a reasonably safe place to work, this does not 
mean that the Railroad must provide a perfect work environment. The Ra ilroad Defendant is not 
bound to anticipate every possible incident or accident which might occur, because a railroad is 
necessarily attended by some danger and it is impossible to eliminate all danger. The law does 
not make the Defendant an insurer of the safety of its employees, nor of the safety of the places 
in which they work. The ra il road is not held to an absolute responsibil ity for the reasonably safe 
condition of the places where the Plaintiff might work, but only to the duty of exercising 
reasonable care to t hat end , the degree of care being commensurate with t he danger reasonab ly 
to be anticipated . 

To the extent that t his instruction incorporates a correct statement of t he law, the essence of t he 
instruction was provided to the jury in our earlier-referenced instructions [*44] on duty of care, 
its defin itions of negligence, causation, and foreseeab ility, and the following add itional instruction 
of the trial court : 
[t]he employer is required to use ordinary and reasonable care under the circumstances to 
mainta in and keep places of work in a reasonab ly safe cond ition for the employee. 

This does not mean the employer is a guarantor or insurer of the safety of t he place of work. The 
extent of the employer's duty is to exercise ord inary care under the circumstances then 
existing[.] 

CSX contends that the trial court erroneously charged the jury on both a pre-1976 and post-
1976 version of 49 C.F.R. § 174.700, a federal regulation governing the shipping of radioactive 
material. Part of plaintiff's theory presented at trial was that CSX negligently caused Payne's 
exposure to radioactive materials shipped in and out of a metal scrap yard in Knoxville called 
David Witherspoon Industries, Inc. ("DWI"). DWI was licensed to receive and recycle scrap metal 
contaminated with low levels of radioactivity . CSX presented testimony of a former DWI 
employee that DWI received contaminated metal from 1964 until 1972. The trial court instructed 
the jury on the pre-1976 and post-1976 [*45] versions of 49 C.F.R. § 174.700as follows: 
A 1961 regulation provided that no person should remain in a car containing radioactive material 
unnecessarily, and the shipper must furnish the carrier with such information and equipment as 
is necessary for the protection of the carrier's employees. 

[A] section from 1976 provides a person may not rema in unnecessarily in a railcar containing 
radioactive materials. 

CSX argues that the court erred by instructing the post-1976 regulation because DWI "stopped 
receiving contam inated scrap altogether in 1972." Plaintiff responds by argu ing that it was not 
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conclusively established that no radioactive shipments went either in or out of DWI after 1972. 
We agree with plaintiff. Plaintiff presented the videotaped deposition of a corporate 
representative of CSX, William Bullock, who, when asked whether CSX or its corporate 
predecessors "did any monitoring of train cars that may have been calling in or out of" DWI prior 
to 1985, responded, "we didn't, but at the same time we didn't think there was a concern" that 
"we needed to be looking into radiation exposure of our workers ." In short, there was evidence 
from which the jury could have reasonably concluded [*46] that plaintiff was exposed to 
radioactivity from railcar shipments out of DWI after 1976, and consequently the trial court did 
not err in its instruction regarding the post-1976 federal regulation regarding the shipping of 
radioactive materials. 

CSX raised several other objections to the jury instructions in its motion for new trial, including 
the court's refusal to specifically instruct the-jury according to CSX's special requests (1) 
regarding actual or constructive notice of an alleged defective condition and notice as to "known 
dangers" in the workplace; (2) to charge the jury that the "mere presence of potentially harmful 
substances" in the workplace is insufficient by itself to establish negligence; (3) to charge the 
jury that "there should be no bias against a corporate defendant"; (4) regarding the proper 
scope of damages, specifically that no punitive damages or loss of consortium damages for 
Payne's widow should be awarded; and (5) to charge the jury that it must not speculate or guess 
as to whether CSX's negligence caused plaintiff's damages. We have reviewed all of these 
objections and arguments, comparing CSX's 40 written special requests for jury instructions with 
the [*47) trial court's instructions. We find that, to the extent the requested instructions are 
relevant and correctly state the law, they were adequately covered and presented to the jury in 
the court's instructions. HN

26+In instructing a jury, "the trial court may decline to give a special 
instruction when the substance of the instruction is covered in the general charge ."Pomeroy, 
2005 Tenn. App. LEXIS 294, 2005 WL 1217590, at *3; see also Otis, 850 S.W.2d at 439. "The 
fact that a special request for jury instruction asserts a correct rule of law does· not make it 
proper jury charge material." Godbee v. Dimick, 213 S.W.3d 865, 881 (Tenn. Ct. App. 2006). 

The jury instructions presented by the trial court in this case, viewed as a whole, are correct, fair 
and complete. The court's jury charge fairly defined the legal issues in the case. The instructions 
were not misleading to the jury. The jury returned a verdict in accordance with the court's clear 
instructions; the only indication of potential confusion came after the court's further unnecessary 
and erroneous instruction after the verdict. We therefore hold that none of the trial court's jury 
instructions provide grounds for a new trial. 

v. 

In its order granting a new trial, [*48] the trial court based its ruling on "specific prejudicial 
errors including, but not limited to , instructional and evidentiary errors ." The court did not 
specify what evidentiary rulings it considered to be erroneous. The trial court stated the following 
in its oral memorandum opinion : 
During the trial itself I agree that there were too many things that had been ruled improperly for 
the jury to consider that were considered and presented to the jury, and probably the worst of 
those was when we started talking about this thyroid cancer which he apparently didn't have. 

The trial court did not make any other specific references regarding other evidentiary decisions 
at trial. The evidence regarding thyroid cancer was briefly presented during plaintiff's cross­
examination of one of CSX's medical experts who apparently misdiagnosed Payne with thyroid 
cancer at some point during his treatment. 

The trial in this case was lengthy.• The jury heard the case over a two-week period. The 
testimony of 26 witnesses was presented. The trial trailscript is over 2,500 pages long, and the 
exhibits are sequentially marked up to number 574. Against this backdrop, the following is the 
entirety of the objected-to [*49) evidence of thyroid cancer, which came into proof by way of 
the cross-examination of Dr. John Craighead, a medica l expert called by CSX. 
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Q: Of course, you saw a thyroid cancer in Mr. Payne, didn't you? 

A: Yes. 

Q: And that's caused by radiation, isn't it? 

A: That's one of the contributing causes, yes. It's not the only cau.se. Most individuals we don't 
know what the cause was. ,,,, 

CSX objected and moved for a mistrial or a curative instruction from the trial court. The trial 
court provided the following curative instruction to the jury: 
Before we get to the next witness, in the cross examination of the last witness, mention was 
made of the term thyroid cancer. As you previously heard, there's no claim in this case that the 
plaintiff suffered from thyroid cancer or that that caused him anything that is the subject matter 
of this case. 

CSX argues that a new trial was warranted because the curative instruction was insufficient in 
that the "court never unambiguously told the jury that Payne did not have thyroid cancer." We 
hold, however, that there is very little substantive difference between the statement that "the 
plaintiff did not suffer from thyroid cancer" and "there's no claim in this case that [*SO] the 
plaintiff suffered from thyroid cancer." The clear import of the trial court's curative instruction 
was that thyroid cancer was not a part of the case and that the jury should disregard the brief 
evidence of Dr. Craighead's misdiagnosis of thyroid cancer. HN

27+"The jury is presumed to have 
followed the trial court's instructions ." Johnson v. Tenn. Farmers Mut. Ins. Co., 205 S.W.3d 
365, 375 (Tenn. 2006); see also Johnson v. Lawrence, 720 S.W.2d 50, 60 (Tenn. Ct. App. 
1986) ("We must assume th[at] the jury followed the trial court's [curative] instruction unless 
there is proof to the contrary. If error was committed ... in asking the question, it was cured by 
the trial court's instruction."). We hold that the trial court's curative instruction effectively cured 
any error in the presentation of the testimony regarding thyroid cancer. Given the court's timely 
and accurate curative instruction, any prejudice to CSX resulting from the improper evidence was 
remedied. 

· FOOTNOTES . 

r' • ·- 'o -·•MM·---•·-·•·-·· A •, 

i s Indeed, in its final remark to the jury, the trial court thanked the jury for serving "on the ; 

l longest case that the court has had in more than 20 years" and stated, "I actually don't know 
:-.._ .,. - ,,_ __ ...... ,.,.__"-~--~ '-~- .. ··-· .... ,.,_ ... ·-·· --·· . ·-~~-
i of a longer case in this court, so that's [*51] something ." . 
• • ,. . .... ··~·--·-·······A• 

CSX also argues that a new trial was warranted due to the plaintiff's presentation of a 
powerpoint slide regarding cesium contamination of an area in Oak Ridge where Payne worked. 
During the 1960s, an area of railroad track near the Y-12 facility in Oak Ridge became 
contaminated with low levels of cesium, a radioactive element. Payne worked in that area 
occasionally for about a year of his career. In the 1980s, the U.S. Department of Energy 
undertook a remedial cleanup of the contaminated area, removing a section of track and the 
ballast rock from the roadbed. In this case, CSX moved in limine before trial to exclude any 
evidence of cesium contamination. The trial court declined to grant the motion, taking it under 
consideration to see how the proof developed at trial, with the intention of ruling on objections 
as they came up. During trial, plaintiff's counsel agreed not to present cesium evidence in his 
case-in-chief. During cross-examination of one of CSX's witnesses, plaintiff's counsel put up a 
powerpoint slide saying "Oak Ridge Y-12 spur cleanup; tracks closed down; cesium radiation 
contamination; tracks, ballast rock cleaned; remediated by DOE." CSX objected, and [*52] the 
trial court said, "sustain the objection. The jury will disregard that slide." Plaintiff did not present 
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any other evidence of cesium exposure. CSX later presented expert testimony that there was no 
risk to the public or ra ilroad employees from cesium radiation at Oak Ridge . 

After the trial court sustained the objection and instructed the jury to disregard the slide, CSX 
moved for a mistrial. The trial court denied the motion. After the trial, CSX renewed its motion, 
"based upon [its] contention that it was entitled to a mistrial on the issues relating to thyroid 
cancer and cesium contamination at Oak Ridge." The trial court again denied the motion for 
mistrial. 

CSX argues tbat the cesium evidence was so prejudicial that a new trial was warranted. We 
disagree. The trial court sustained CSX's objection and excluded the evidence. The court then 
instructed the jury to disregard the slide, and there is no reason to presume the jury did not 
follow the court's instruction . There was no error in the trial court's resolution of this issue. 

CSX points to several other evidentiary decisions made by the trial court that it says were 
erroneous, and argues that the trial court may have agreed [*53] that it erred in ruling on 
some of them, and that the trial court may have relied upon these supposed errors in granting a 
new trial. These arguments include assertions that the trial court erred in allowing several lay 
witnesses, including Payne himself, to testify about the presence of asbestos in his workplaces 
and his exposure to asbestos, and that the court erred in allowing testimony that the DWI site 
where Payne worked was contaminated with radioactivity from plutonium and that it was 
eventually designated as a Superfund site. We have reviewed these issues, and find that they 
address matter:s of admissibility upon which the trial court has broad discretion . We have 
discerned no error in the trial court's rulings on these evidentiary matters, and certainly nothing 
that would warrant a new trial under the circumstances. We hold that the trial court erred in 
granting CSX a new trial. 

VI. 

HN
28+A motion for a new tria l made after a jury verdict triggers the trial court's duty to 

independently assess the evidence and either approve or disapprove the verdict. Because the 
trial court is reviewing and weighing the evidence as did the jury, this is generally known as the 
"thirteenth juror" rule. [*54] See Huskey v. Crisp, 865 S.W.2d 451, 454 (Tenn. 
1993) (observing that the thirteenth juror rule "applies only in the context of a motion for a new 
trial, for it is only there that the trial court has the duty to decide if the jury verdict is contrary to 
the weight of the evidence."). InBlackburn v. CSX Transp., No. M2006-01352-COAR10-CV, 
2008 Tenn. App. LEXIS 336, 2008 WL 2278497 (Tenn . Ct. App. M.S., filed May 30, 2008), this 
Court determined that there are significant differences between the Tennessee standard for 
reviewing the evidence as thirteenth juror and the federal standard, and held that the federal 
standard applies in FELA cases, stating as follows: 
The standard federal courts employ in deciding whether to grant a new trial is whether the 
verdict is against the "clear weight" of the evidence. When ruling on motions for new trials based 
upon sufficiency of the evidence, the Sixth Circuit Court of Appeals has stated the standard 
thusly: 
A court may set aside a verdict and grant a new trial when it is of the opinion that the verdict is 
against the clear weight of the evidence; however, new trials are not to be granted on the 
grounds that the verdict was against the weight of the evidence unless that verdict [*55] was 
unreasonable. Thus, if a reasonable juror could reach the challenged verdict, a new trial is 
improper. 

HN2~The trial court may n0t set aside the verd ict to grant a new trial if the judge would have 
reached a different verdict . 6A MOORE'S FEDERAL PRACTICE§ 59 .08[5] (1996). 

The trial judge, exercising a mature judicial discretion, should view the verdict in the overall 

(f' , 
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setting of the trial; consider the character of the evidence and the complexity or simplicity of the 
legal principles which the jury was bound to apply to the facts; and abstain from interfering with 
the verdict unless it is quite clear that the jury has reached a seriously erroneous result. The 
judge's duty is essentially to see that there is no miscarriage of justice. 

Id. In Tennessee, the law is clear that if a motion for a new trial is filed, then the trial court is d 
under a duty to 'independently weigh the evidence and determine whether the evidence 
"preponderates" in favor of or against the verdict. 

* * * 

[A]t a very basic level, the standards are quite different since the Tennessee standard uses 
"preponderance" of the evidence, while the federal standard requires that the verdict be · 
outweighed by the "clear" weight of [*56] the evidence. Under state law if a judge is 
"dissatisfied" with a jury verdict then the trial court is at liberty to order a new trial. Under the 
federal standard, the verdict must be unreasonable. Under state law a court must make an 
independent decision, while under federal law if a reasonable juror could have reached the 
verdict, the trial court is to defer. We believe that the differences between the standards are 
both apparent and significant. 

Id., 2008 Tenn. App. LEXIS 336, 2008 WL 2278497 at *5-7 (internal citation, footnote and 
section headings omitted); accord Jordan, 2009 Tenn. App. LEXIS 8, 2009 WL 112561 at *l7 
n.12. The Blackburn Court concluded "that HN

3 o;"federal law provides the standard to determine 
whether to grant a new trial in a FELA case tried in state court." 2009 Tenn. App. LEXIS 8, [WL] 
at * 11. 

In this case, the trial court did not have an opportunity to approve or disapprove the jury verdict 
awarding damages in the amount of $8.6 million . We find it appropriate to remand the case for 
the first trial judge to conduct a review of the evidence under the above-described federal 
standard and determine whether the $8.6 million verdict is against the clear weight of the 
evidence. See Blackburn, 2008 Tenn. App. LEXIS 336, 2008 WL 2278497 at *17 (noting that 
"[a]n appellate court [*57] cannot fulfill this role" of determining "whether the verdict was 
against the clear weight of the evidence"). If the trial court concludes that the jury's $8.6 mi llion 
verdict is not against the clear weight of the evidence, then the court is directed to enter 
judgment in that amount. If the trial court concludes to the contrary, then the court is directed 
to enter judgment in plaintiff's favor in the amount of $3.2 million, because the verdict assessing 
damages in that amount has already been duly approved by the trial court when it entered its 
judgment. We note in this regard that the trial court, in its order granting a new trial, stated that 
it "applie[d] the appropriate Federal standard for considering motions for new trial in FELA cases" 
and that it was basing its ruling granting a new trial on "instructional and evidentiary errors" -
matters involving questions of law - "independent of considerations regarding sufficiency of the 
evidence." All of this tells us that the trial court was satisfied that the $3.2 million verdict was 
not against the clear weight of the evidence. 

VII. 

Our holding and remand to the trial court with directions to enter judgment in plaintiff's favor 
in [*58] the amount of either $8.6 million or $3.2 million renders moot the question of whether 
the second trial judge erred in excluding the causation testimony of Ors. Frank and Kerns and 
granting CSX summary judgment. Nevertheless, we have reviewed the issue and hold that the 
trial court erred in excluding the causation testimony of these two witnesses, both of whom had 
testified, over the objection of CSX, to causation at trial. 

VIII. 
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,1 ,... 

The judgment of the trial court ordering a new trial is reversed. The judgment of the trial court 
granting CSX summary judgment is reversed as moot. This case is remanded to the trial court 
with instructions to the first trial judge to review the evidence at trial and enter judgment in 
accordance with our directions. Costs on appeal are assessed to the appellee, CSX 
Transportation, Inc . ..,.. 

CHARLES D. SUSANO, JR...,,, PRESIDING JUDGE 

r -
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IN THE COURT OF APPEALS OF TEN.t\TESSEE 
AT KNOXVILLE 

ANNE PAYNE v. CSX TR.ANSPORTA TION, INC. 

Circuil Courtfo1· Knox County 
No. 2 ... 231-07 

No. E2012-02392-COA-R3•CV Ff LED 
JAN 232014, 

cra1k of tile Court 
Rec'dby . . 

ORDER 

The appellee CSX Transportation, Inc., has filed a petition forrehcar.ingpursnant to 
the provisions ofTeim. R. App. P. 39, arguing that Olu· Opinion "o-verlooks or misapprehends 
that several post-trial issues related to the first trial remain unresolved." CSX characterizes 
these issues as ":never-before-resolved." CSX asks us tb "grant reheadng .for the limited 
purpose of (nodifying [our] instrnctions to the tri~l court relating to the scope of the remand'' 
to allow the trial court to addtess these issues. 

Our Opinion did not overlook: or misapptehend these issues. They ai~e not 
''unresolved" because, in our view, the trial comt conside.red and implicitly resolved these 
issues against CSX when it considered CSX's posMrial motion. \Ve adhere to the holding 
in our Opinion released and filed on December 27, 2013, that "the trial -court was satisfied 
that the $3.2 million verdict was not against the clear ·weight oftlie evidence" - a holding 
CSX has not challenged in its petition for rehearing. 

In the Opinion filed inDecemher2013,we directed the trial court"to conduct a.review 
oft11e evidence under the ... fedetal standard and deter.mine whether the $8.6 mi Ilion verdict 
is against the clear weight of the evidence." TJ1is remains our directive. See Blac{(buJ-11 JI, 

CSX1'ransportatio11, Jnc.,No, M2006--01352-COA-Rl0-CV,2008 WL2278497 (Tenn. Ct 
App. M.S., filed May 30, 2008). 

CSX's petition for reheari!lg is DENIED with cos~s taxed to CSX. 

TT IS .SO ORDERED. 
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CHARLES D. SUSANO, JR., PRESI :ING JUDGE 

--OWJ. 1~£4._f_. 
D; KELLY T.HOK AS, 'SPECIAL mu;rn 
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Sidney W. Gifreath 
Gilreath & Assocfates 
P. 0. Box 1270 
550 Main Ave. STE 600 
K110xvi11e tN 37901-1270 

Court otA1,1p~als - EQStem Division 
Appellate Cou1t Clerk's Office~ Knoxville 

Sup1·crne Court Building 
505 I\fain Street, Suite 200 

Knoxville, TN 3790.2 
(865) .594-6700 

1 

Re: E2012~0Z392-COA-R3-CV - ANNE J> A YNE v. CSX TRANSPORT ATJON, rNC. 

Notice; Ot·der - Petition to Rehear Denied 

Attached to this cover letter, please find the referenced notice issued ·in the above case. Tf you 
have any questions; ph~use. feel free to call our office at the number provided, 

cc; John William Baker, Jr. 
Sidney W. Gilreath 

~ ~.. . : " : •• t . 
• I · · •• • ·A• fl' . .. 

. . • ' : .... :'' ,..; . • . ~ f •:::·:i.. 

Additional case information cnn be found at www.111courts.gov 
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IN THE COURT OF APPEALS OF TENNESSEE 
AT KNOXVILLE 

ANNE PAYNE v. CSX TRANSPORTATION, INC. 

K11o:x Conuty Circuit Cour·t 
223107 

No. E2012~112392-COA-'fn-CV 

Date Printed; 01/23/2014 Notice /Filed 'Date: 01123/2014 

NOTICE - Order - Petition to Re1rear Denied 

The Appellate Court Clel'k's Office has entered the above action. 

If you wish to file an applicution for pennission to appeal to the Tennessee Supreme Court 
pursuant to Rule 11 of the Tennessee Rules of Appellate Procedure, you must file an original and 
six copies with the Appellate Court Clerk. The application must be filed ''within 60 days ufter the 
denial of the petition or entry of the judgment on. rehearing." NO EXTENSIONS WJLLBE 
GRANTED. 

Michael W. Catalano 
Clerk 6fthc Appellate Courts 
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the officers, agents, or employees of such carrier, or by reason of any defect or insufficiency, due 
to its negligence, in its cars, engines, appliances, machinery, track, roadbed , works, boats, 
wharves, or other equipment. 

4S U.S.C.A. § Sl. HN3+The statute is broad and remedial, and it is to be liberally construed in 
order to accomplish the aforementioned purposes . Blackburn, 2008 Tenn . App. LEXIS 336, 
2008 WL 2278497, at *8; Reed, 2006 Tenn . App. LEXIS 620, 2006 WL 2771029, at *2. 

"Unlike a typical workers' compensation scheme, which provides relief without regard to 
fault, Section 1 of FELA provides a statutory cause of action sounding in negligence . . . 
. "Sorrell, S49 U.S. at 16S. Under FELA, the railroad-employer's liability is premised upon its 
negligence. Reed, 2006 Tenn. App. LEXIS 620, 2006 WL 2771029, at * 2. In order to recover, an 
employee must show: 
(1) that an injury occurred while the employee was working within the scope of his employment; 

(2) that the employment was in the furtherance of the railroad's interstate transportation 
business; 

(3) that [*16] the employer railroad was negligent; and 

(4) that the employer's negligence played some part in causing the injury. 

Id . (citing Jennings v. Ill. Cent. R.R. Co ., 993 S.W.2d 66, 69-70 (Tenn. Ct. App . 1998)) . 
FELA does not define negligence. Id . When considering whether an employer was negligent 
under FELA, "courts are to analyze the elements necessary to establish a common law 
negligence claim ." Id . (citing Adams v. CSX Transp., Inc., 899 F.2d S36, S39 (6th Cir. 
1990); Davis v. Burlington Northern, Inc., S41 F.2d 182 (8th Cir. 1976), .cert . denied , 429 U.S . 
1002, 97 S. Ct. S33, SOL. Ed . 2d 613 (1976)). The issue of negligence is to be determined "by 
the common law principles as established and applied in federal courts." Reed, 2006 Tenn. App. 
LEXIS 620, 2006 WL 2771029, at * 2 (citations omitted). Thus, the plaintiff must prove the 
traditional elements of negligence: duty, breach, foreseeability, and causation . Id. 
(citing Robert v. Consol. Rail Corp. , 832 F.2d 3, 6 (1st Cir. 1987)). However, HN4'.f7FELA 
deviated from the common law by abolishing the railroad's common law defenses of assumpt ion 
of the risk, § S4, and it rejected contributory negl igence in favor of comparative negligence, § 
S3 . [*17] Sorrell, S49 U.S. at 166, 168. In FELA cases, an employee's negligence does not bar 
relief, but the employee's recovery is diminished in proportion to his fault. Id. at 166. 

HNs+'"Under FELA, the employer railroad has a duty to provide a reasonabl y safe 
workplace ." Reed, 2006 Tenn . App . LEXIS 620 , 2006 WL 2771029, at * 3 (citing Bailey v. Cent. 
Vt. Ry ., 319 U.S. 3SO, 3S2, 63 S.Ct. 1062, 1062, 87 L.Ed . 1444 ( 1943); Ulfik v. Metro-North 
Commuter R.R., 77 F.3d S4, S8 (2d Cir.1996); Adams, 899 F.2d at S39) . This does not mean 
that the railroad has the duty to eliminate all workplace dangers, but it does have the "duty of 
exercising reasonable care to that end ." Van Gorder v. Grand Trunk W. R.R., Inc., S09 F.3d 
26S, 269 (6th Cir. 2007) cert. denied, SSS U.S. 994, 129 S. Ct. 489, 172 L. Ed. 2d 3S6 
(2008) (citing Baltimore & Ohio S. W.R. Co. v. Carroll, 280 U.S . 491, 496, SOS .Ct. 182, 74 
L.Ed . S66 (1930)). "A railroad breaches its duty to its employees when it fails to use ordinary 
care under the circumstances or fails to do what a reasonably prudent person would have done 
under the circumstances to make the working environment safe." Id. (citing Tiller v. Atl. C.L.R. 
Co., 318 U.S. S4, 67, 63 S.Ct. 444, 87 L.Ed. 610 (1943); [*18] Aparicio v. Norfolk & W. Ry., 
84 F.3d 803, 811 (6th Cir . 1990)). In other words, "a railroad breaches its duty when it knew, or 
by the exercise of due care should have known that prevalent standards of conduct were 
inadequate to protect the plaintiff and si milarly situated employees ." Id. at 269-70 (internal 
quotations omitted). ,.. 

Spencer, 2013 Tenn . App. LEXIS 477, 2013 WL 3946118 at *1 - 2 (footnotes omitted) 
(quoting Jordan v. Burlington N. Santa Fe R.R. Co., No. W2007-00436-COA-R3-CV, 2009 
Tenn. App. LEXIS 8, 2009 WL 112S61 at *S-6 (Tenn. Ct. App. W.S ., filed Jan. 1S, 2009)) . 
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• • . .. 
As already stated, CSX asserted the defense of contributory negligence. FELA provides as follows 
regarding contributory negligence: 
.HN6+rn all actions on and after April 22, 1908 brought against any such common carrier by 

_.1 railroad under or by virtue of any of the provisions of this chapter to recover dam'ages for 
personal injuries to an employee, or where such injuries have resulted in his death, the fact that 
the employee may have been guilty of contributory negligence shall not bar a recovery, but the 
damages shall be diminished by the jury in proportion to the amount of negligence attributable 
to such employee: Provided, That no such employee who may be injured or killed [*l.9] shall 
be held to have been guilty of contributory negligence in any case where the violation by such 
common carrier of any statute enacted for the safety of employees contributed to the injury or 
death of such employee. ' 

45 U.S.C.A. § 53 (italics in original). Plaintiff did not argue that decedent Payne was not 
contributorily negligent to some extent by virtue of his years of smoking. Rather, the plaintiff 
asserted that the FELA's proviso quoted above, allowing for a full recovery notwithstanding 
contributory negligence if the defendant violated "any statute enacted for the safety of 
employees," applied because CSX violated the Locomotive Inspection Act2 and various safety 
regulations• enacted or promulgated for employees' safety. The United States Supreme Court 
recognized nearly a century ago that, HN7+under FELA, 
contributory negligence on the part of the employee does not operate even to diminish the 
recovery where the injury has been occasioned in part by the failure of the carrier to comply with 
the exactions of an act of Congress enacted to promote the safety of employees. In that 
contingency the statute abolishes the defense of contributory negligence, not only as a bar to 
recovery, [*20] but for all purposes. 

Grand-Trunk W. Ry. Co. v. Lindsay, 233 U.S. 42, 49-50, 34 S. Ct. 581, 58 L. Ed. 838 
(1914). The federal courts have referred to a violation of a statute or regulation enacted for 
the safety of employees as "negligence per se." See, e.g., Ries v. Nat'/ R.R. Passenger 
Corp ., 960 F.2d 1156, 1158-59 (3rd Cir. 1992); Walden v. Ill. Cent. Gulf R.R., 975 F.2d 
361, 364 (7th Cir. 1992). 

[~?~i~-~~~~~] 
;Th~ L~~~~?~~·;i i.~ .. :-~ecti·o·~ _Act !~ -~~dified at. 4~- ~ ~~·.·~·~· · § .2?_?0~ ~-~i -~~o~id~~in -~e·~-i-~~~tl 
part: 

'. HNir,; A railroad carrier may use or allow to be used a locomotive or tender on its l 
i railroad line only when the locomotive or tender and its parts and appurtenances- ! 

•-••,••·• ~ •. ,.,, ¥.,.,.,., .. ",.._,,.,,,_,_,...,..,¥_ •···¥• _,¥_, ..• ,._,.,._ ,.,,.__,v .. •v'~·-•· ···•····"·~······"·"''"'¥'''""•-•·•·· ., .. , "¥\ 

(1) are in proper condition and safe to operate without unnecessary danger of l 
............ - ......... _ ···-· .... ..... . .. .. .. .. ...................... _. ......... ...... l 

personal injury; 

j (2) -h~~-e be~·n .. ins·~~c~ed~ ~equire_d_ u~d~~- ~h~~ -ch~p;er -~-nd- regul;tio~~ .pre~~ribed b~ I 
. . -r ··---·-·--..... , 

l_th~ s_ecret_~r~~-f :ranspo~a~'.?n ~n?e.~~~!~ - =~a~t~r; and I 

r (3) can withstand every test prescribed by the Secretary under this chapter. i 
I.. ~ ..•... -··•· .. .. •.. -·. • .......... ···-···. 
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