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exposure to Mr. Payne at the time he would have

"unsafe, " not just whether there was an

versus John Hancock Funds, and it talks about
the gualification, and then thev talk about the
methodology and all of those things. BAnd "will
substantially aid" is the guestion that comes
in here. B8So let's —— all I'm dealing with,
though, is specific questions, specific
answers, and the base objection is that within
his field of expertise, which is health
physics, that the field, the science, says in
order to determine whether radiation exposure
is harmful or could betharmful you must have a
certain dose, and that to say if you don't know
he got that dose, "is it harmful" would not be
acceptable science.

Page 904 of the witness’'s opinion,
questioning by Mr. Shapiro, the guestion is:
"Is there anything that you would infer or
deduct or about whether there was any unsafe

level"™ -- unsafe level -- "of radiatiocn

worked at Witherspoon site all these years?”

Answer -- remember the word is

exposure ~- "Well, we've talked about surveys

and measurements been done all the way from the
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1 early '60s to 2007. And of course Mr. Payne
2 was there for a good part of that period, so my
3 inference would be that certainly he did
4 receive radiation that was above background
5 level, which means it's more radiation than he
6 would have received had he not been there and
7 doing those duties."” Period. "And since -- so
8 previously discussed the fact that there hasn't
g really been a lower threshold on radiation
10 exposure, what is safe and what is not safe,
¥ then you could inf§r that there was an unsafe
14 level .
13 And the Court finds there's no science
14 to back up that last sentence and that last
35 sentence only. So the Court is going to strike
16 on Page 905, Line 1 from the word "and" through
17 the word "exposure," because that's not backed
ig up by the science. Because the science clearly
18 is, on radiation exposure, that there are
20 levels by which you cannot say it's unsafe,
21 The next page, "Would you agree" —-
22 Page 827.
23 MR. BAKER: 9277
24 THE CQURT: 927.
25 "Would vou agree there's a dose
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MR. SHAPIRO: Yes.

THE COURT: Page 953, Line 1 through
Line 4 is stricken.

And that's the end of Mr. Mantooth.

Do you want to go on to the next one
now or do you want to get something to eat?

MR. BRKER: Let's get something to
eat.

MR. JORDAN: That's fine.

THE COURT: We'll take a 30 minute
recess. :

(Recess.)

Now, thes next one is Dr. Vance. I
understand you all have resolved the issues as
to Dr. Vance.

MR. JORDZN: We have, Your Honor.

THE COURT: Can you, Ior the rescord,
say how you've resolved it?

MR. SHAPIRO: Yes, Your Honor.

THE COURT: Tell me.

MR. JORDAN: Yes, sir. On Page 537 of
the trial transcript, Line 16 to Line 18, that
one sentence, "Particularly with respect to the
locomotive cab, I think that there were

injurious levels of exposure."
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THE COURT: Take out "I think there
was"?

MR. SHAPIRO: Téking that out.

MR. JORDAN: Yes. Starting with the
word "particularly" —

THE COURT: From "particularly™
through that whole sentence. kavy.

MR. JORDAN;: Yes, sir.

And then on Page 53¢, at Line 15,
where it says, "unsafe levels of," those thres
words, take thoss ou}.

THE COURT: So we're taking out only
"It's my opinion he was exposed to injurious
levels of diesgl exhaust"?

MR. JORDAN: Yes, sir, we're taking

comes. out?

MR. JORDAN: Well; on Page --

THE COURT: At that point. T doh't
mean from thersafter. At that point that's the
only thing that comes out?

MR. JORDAN: Yes, sir. At Line 15,
those three words: "unsafe levels of.”

THE COURT: Okay.
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one sentence, "It's my opinion," that comes --

MR. JORDAN: And it's at Line 22, that

that whole sentence comes out.

THE COURT: Okay. Well, okay. "Based
upon your review of the materials in this case,
was Mr. Payne exposed to exhaust fumes" —— is
that now how we're going to rephrase the
guestion?

MR. JORDAN: Well, "to diesel exhaust
fumes" —- "was he exposed to diesel exhaust
fumes."

THE COURT: "Diesel exhaust fumes"?

MR. JORDAN: Yes, sir.

THE COURT: And then, "In my opinion
he was exposed to injurious levels" comes out.
And where it says "He said in his deposition”
stays in? Okay?

MR, JORDAN: Yes, sir. And that
resolves --

MR. SHAPIRO: That's it.

THE COURT: Is that dit? All right.
Let's go.

MR. JORDAN: And as tc Dr. Weill, who
is geing to testify by Skype, we are really

just objecting and moving to strike a couple of
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1 passages on Page 536 -- I'm sorry, I've got the
2 wrong thing.
& THE COURT: Yeah, I've got
4 S580-something, is the first one I've got.
< MR. JORDAN: Yeah, I'm sorry. I
6 picked up the wrong stack. Page 385, starting
7 at Line B, to 386 through Line 2, we're
8 objecting to that.
9 THE COURT: Okay.
10 MR. JORDAN: 2And on Page 418, Line 3
i through Line }5, we're objecting to that.
12 THE COURT: Three -- well, if you do
13 that, vou take out the answer but not the
14 gquestion. If you take out all of that, vou've
15 got to object to the gquestion too, or —-
16 MR. JORDAN: Yes, sir, we do need the
17 guestion. So that would be beginning on
18 Page 417. I'm sorry, I don't have that line.
19 THE COURT: Okay. So you're objecting
20 to all that question and answer?
21 MR. JORDAN: Yes, sir.
22 THE COURT: All right, what's the next
23 one?
24 MR. JORDAN: That's really it.
25 MR. BAKER: And that's Frank, right?

allisongossstt@bellsouth.net

-263-



Payne v. CSX Octobsr 5, 2012

Pages 129
: Section 7 he states that I exclude background
2 exposurss. I have never so testified, instead
3 I have always said that they are part of
4 overall exposure that a person gets in their
5 lifetime."
6 The last paragraph: "CSX defendant
7 experts agree that a general cause of lung
8 cancer is asbestos, smoking, and radiation. I
9 agree. 1 have considered these causes and
10 others in my differential diagnosis.™
11 He never says I have indication of
12 there's any science that ;ays it causes. All
13 he's ever said is it substantially increased
14 the risk. How does he move from that to
15 causes? He agrees -- just went through
16 agresing with the same thing Dr. Weill said
17 specifically, as we know, on radiation, that
18 once you get above a certain number -- there's
18 a certain number, the dose, we accepted, cannot
20 be found to causative of anything. That's
23 accepted within the science we went though.
22 As to this patient, there's no proof
23 of the number of his sxposure to radiation, so
24 .with that background, with this, how does he
25 reach causation when he does not show, cannot
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1 show quantitatively, a dose exposure to

2 radiation?

3 MR. SHAPIRD: First of all, the Health
4 Physics Society are not doctors. They are

<] physicists. And I don't believe Dr. Frank in

8 any way agrees, and it"'s in his testimony at

7 trial --

8 THE COURT: 'Then what did hes use to

g reach that conclusion?

10 MR. SHAPIRO: He reached what doctors
11 do, that's a differential diagnosis based on

] 12 the -—- l

13 THE COURT: But that's not what we'rs
14 talking about. Differential -- that's the

15 reason I took the time to try to go through

16 with Dr. Weill and make sure my understanding
17 and his understanding of what a differential

18 diagnosis is. A differential diagnosis

18 recognizes this person has something. Then to
20 try to determine causation, you try to

21 determine what things occurred out there which
22 could have been the cause, which may have

23 increased the risk of that thing, whatever
24 you're treating, which is what-he did. Then

25 you have to go through and sliminate those that
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COURT: Mr. Payne's. Is there
mmmmw&xmﬁw
part of a cause of his cancer? Thal's the
test, isn't &7

MR.SHAPIRO: Sure. And Dr. Frank had
an inierview with the plaintiff about asbesios
exposure, had documents, lots of documents --

THE COURT: But he says he could not
quantify what exposure he had, and just said it
again in his affidavit.

MR.SHAPIRO: He said there's no
survey ar dosing done by the employar -

THE COURT: Mo, he said he cannot
quantity the amount of exposurs.

MH. SHAPIRQ: Ha said he couldn

THE COURT: That's what I'm saying.

MH.SHAPIRO: And Dr. Weill said he's
never had a patient that he could -

THE COURT: Well, what tells him it
wasn caused by what he gefs — exposurs
walking up and down the sireets versus whathar
it was caused by the exposure he got at the
railroad?

ME. SHAPIRD: Your Honor, this is

Truesdel & Rusk
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1 10 rems. How this witness got to substantial

2 as tc the radiation appears nowhere in the

3 record and nothing to indicate -- to back it

4 up.

& The next guestion goes to asbestos.

6 There's absolutely no —- nothing that's been

7 shown to me today.to indicate where this

8 witness got the idea of "substantial." Yes,

S there's some evidence that's going to come in
10 to indicate he may have been exposed to some
11 asbestos. Yes, a minority cof doctors -— which
12 he has a right, I think, under the law -- he
13 doesn't have to agree with the majority. It
14 must be somewhat -—— it must be accepted
B within —~- even if it's by a small -- he can't
18 just make it up just because him and one other
A person. That's what Daubert's all about. It
18 doesn't have to be what the mejority thinks.
19 But here, he has no -- moving from that to say
20 it's substantial asbestos exposure, I don't
21 know how he reached that idea. He's
22 guantifying the degree or amount of exposure
23 with no —— absolutely nc background whatsoever
24 as to the guantifying measure of that exposure.
25 As to diesel, there's been no pzoof
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Page 581

advised them that asbestos could cause cancer, and
the peer review literature had lots of discussion of
that back in the -- back in the 60's.

OSHA issued a standard for asbestos
in 1971. It was the first chemical that OSHA
regulated, and so there was that kind of knowledge
as well.

So the knowledge and information
that the railroad had extended back to 1935.

Q. Based on your review of all your
materials and everything that you analyzed, was
Mr. Payne exposed to asbestos dust at work?

A. My opinion =--

MR. JORDAN: Objection, Your Honor.
Lack of foundation.

THE COURT: He may answer the
question. Go ahead.

We discussed earlier that the jury
can decide the value of the anawer to the
guestion.

Go ahead.

A, It's my opinion that he was exposed

to asbestos, particularly in the locomotive cab,

because there's a lot of history of the presence of

asbestos in the cab heaters. The agbhestos in those

Truesdel & Rusk Court Reporting & Video
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et

heaters was blowing out by the fan that was present

2 in the heater. There's a lot of vibration that

3 takes place on locomotives, and that contributes to
4 rendering asbestos fibers airborne.

5 He had additional exposure through

6 brake sghoes, as well as some of the buildings that
7 he was in. Particularly with respect to the
8 locomotive cab, I think that there were injurious
9 levels of exposure.
10 (447 (BY MR. SHAPIRO) Are there any
13 pertinent regulations that apply in the railroad
12 industry with regard to locomotive engines and
i3 asbestos?
14 A. There are. There's a statute, as
15 well as Federal Railroad Administration regulations,
16 that state that a railroad carrier may use or allow
317 to be used a locomotive when the locomotive and its
18 parts are in proper condition and safe to operate
13 without unnecessary danger and have been inspected.
20 Well, the evidence from Mr. Payne
21 is that the locomotives he was in were never
22 inspected. The fact that they were -- that they had
23 asbestos in the heater that was on the cab, and
24 experience shows that that's typically in bad

25 condition and poor condition, indicates that the

[N E———
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monitoring with the thermoluminescent -- PLD that I
showed you, and also internal monitoring through
urinalysis, this type of thing. Monitoring the air
that's workers are breathing, that would be critical
as well.

0. Now, we talked a few moments ago
about the Tennessee the Department of Radiclogical
Health files. You reviewed those files, right?

A. Right.

Q. Were there material produced from
the 1%60's all the way through 2006 or 2007 by the
Tennessee regulators? '

a. Yes, sir.

& 5 In various materials do they talk
about surveys?

A. Yes.

Q. Do you understand when you see
references to a survey and a background level what
it means from your experience as a health physicist?

A. I understand what it means when
they get a measurement relative to background,
whether it's higher than background or lower than
background, yes.

0. I'm going to ask you about your

review of those materials in three phases, the 60's

Truesdel & Rusk Courf Reporling & Video
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through the 70's, the 1980's, and this period from
like '81 or '50, 'S51 through 2007.

Now, in '90 or '91 was there
something that took place at the Witherspoon

Scrapyard that was significant as far as regulation?

A. Well, yes, it came part of the
Superfund.
Q. Okay. And did you review a number

of reports and deocuments in that time frame once it
was under scrutiny to become regulated?
A, From '91 forward.

A Q. Tell the jury what if anything:in
these records of surveys and inspections that you
found was relevant as far as whether there was
radiation contamination at that site?

A. There was actually three reports.
The key one was done by the SAIC company. It was
done in 2007, and this is long after the metal has
besen taken out, there's been remediation of the soil
and everything else, but still they found detectable
levels of uranium and plutonium on the site. It was
a health hazard study, I believe.

In the late 390's there were two

reports --

0. Slow down a second.

=
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What did the SAIC report find as to
plutonium?
B They found -- well, plutonium théy
basically in the surface soil, they found they had
established what they called a level that above that

level it was a contaminant of concern, which means

~1 o wn [ L [ 53 | o

they were going to analyze that for health impacts.
And there were several samples in soil -- and memory

fails, maybe even some of the groundwater that had

o v

=

levels of plutonium above that contaminant of

s b concern threshold.

| : Q. You told us earlier, would that be
13 found naturally there?

14 A. No, absolutely not.

15 s What azbout enriched uranium, what
16 did the SAIC report in 2007 report £ind about

17 enriched uranium?

i8 2, They found levels of uranium

19 isotopes which includes 238, 234, 235 all above what
20 you would call background levels.

21 . Now, when they detected those

22 levels in the soil or water, was this during the

23 | cleanup or was this after the cleanup had started in
24 9912

25 A. It's my understanding that it was

Truesdel & Rusk Court Reporting & Video
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well after the cleanup.

Q. Is there anything as a health
physicist that you can derive from finding plutonium
in the soil on that ten acre site?

A. Well, it didn't -- as we've already
discussed, it didn't get there naturally so it had
to have been brought there.

The only people that I know of that
deal with plutonium on a regular basis is the DOE or
its predecessor, the AEC, so it had to have been
brought there from one of those sites.

Q. _What about enriched uranium?

A. I would make the same statement
about enriched uranium.

0. Qkay. Was there anything else in
that time frame, in that cleanup time frame that you
want to tell the jury zbout?

A, Well, there were two other reports.
They were called remedial investigation feasibility
study reports where essentizlly they look at all the
data that's been taken and offer the feasibility of
remediating a site and look at different
alternatives.

The thing that I was particularly

interested in was their tables of analytical

Truesdel & Rusk Court Reporiing & Video
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results, and they also recorded detectable measures
of plutonium and uranium on the site.

Q. What years were those done?

A. There were two. There was one in
1996 and then another in 1899.

i Okay.

A. I think it was two different
subcontractors.

Q. All right. Does that cover that
time frame, that last time frame now?

A. Yeah, I think so0.

Q. All right. What about -- what was
in the Tennessee regulator records from any time in
the 60's through the 1870's that you felt was
relevant to tell this jury about?

A. Well, again, the thing that
impressed me was thes sheer mass of contaminated
metal that was shipped. I did a quick caleculation
just from Oak Ridge. There was like nearly 3,000
gross tons of contaminated metal.

Q. Let me stop you. How did you know
it was contaminated?

A. Because it said at the top of the
page, contaminated metal. I mean, on the records

that I reviewed it was an inventory metal shipped

Truesdel & Rusk Court Reporting & Video
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3 and it said contaminated metal shipped to

2 Witherspoon.

3 Q. Okay. Go ahead.

4 A. 211 right. Records from the

5 contracting officer relating to David Witherspoon's

6 contract clearly state this is -- the wvendor
7 should -- or the buyer, the purchaser should
8 understand that this is not being -- I'm

9 paraphrasing here, that the metal is being sold as

10 not uncontaminated or contamination-£free and it
33 should not be assumed that it can be free released

) 12 to the public. 8o David Witherspoon held an AEC and
43 later a Tennessee license for radicactive material,
14 so this was not a problem, they knew it was
15 contaminated, he was licensed to received it and so
16 they sent it. !
i7 The other thing was is that, also
18 from the contracting organization was a note |
19 regarding material specifically in the right wing
20 vard that came from ORNL that the material is -- I
21 forget whether they said likely or possibly
22 contaminated with plutonium and that they could not
23 guarantee the levels of plutonium that was on the
24 metal, that it was going to meet any type of level.

25 Q. Is that -- whatsis surface

Truesdel & Rusk Couri Reporting & Video
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contamination?
a. Well, it's pretty self-explanatory.

Surface contamination is contamination that is fixed
to the surface of a piece of equipment, a piece of
metal, something like that. It can be rubbed off.
It's not integral to the metal -- it's not -- you
know, short story is that surface contamination can
be released into the air, it can be transferred to
your hands and then to your mouth if you don't have
the proper controls.

(= 58 Okay. Anything else in the -- what
about any specific Tennessee regulator tests out
there in the 60's or 70's, were there any that you
noted in your records?

A, Yes, there were several that T
noted.

There was an inspection -- the

Tennessee regulators got wind that there was some
stuff coming from a plant up in Lynchburg, Virginia,
so they went out. They found readings as high as 25
millirem per hour, which I don't know if you guys
have been educated on that, but basically
background -- background levels for exposure, for
gamma, the natural background is something like a

thousand times less 'than that, okay? BSo just to

Truesdel & Rusk Court Reporting & Video
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1 kind of give an idea that what they were reading was
2 not natural.

3 Q. What is gamma radiation?

4 A. Gamma gradation is photon. It has
5 no mass. Very penetrating, goes right through.

6 Q. Can it go right through the human

i 3 body?

8 A. Oh, yveah. Yeah.

9 Q. And so what year was that detected
10 and where?

i | a. That was in 19 -- 1868, an

3 inspection of DWI, 1968. \

13 Q. It that David Witherspoon, Inc.,
14 | DWI? |

15 a. Yes,

16 Q. All right. Any others that you

17 made note of?

18 A. Well, I just kind of picked out the
19 things of note in the report. They found alpha

20 contamination, not specific, whether it was uranium
21 or plutonium, but alpha contamination, 400,000

22 counts per minute.

23 [ 58 What does that mean? We have no
24 idea.
25 18 % Well, a picocurie is around two

Truesdel & Rusk Court Reporting & Video
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counts per minute, okay, and sc the natural --
somewhere in the temns of picocuries is a matural
level for uranium. So you're looking at maybe 20
counts per minute, 20 would be a natural background,
somewhere in that range. So they were receiving --
they were detecting 400,000 counts per minute.

Q. Where did they detect that; did
they say in the records where at the site?

A, It was on a piece of equipment,
which by the way was my next point, that contained
what they call yellow cake, which is a form of
uranium that's kind of an 'intermediate step in the
processing of uranium for use in weapons.

Q. Bo the regulators said they saw
yellow cake on some egquipment or what?

A, Yes, it wasn't surface
contamination, it was like bulk quantities of yellow
cake in this piece of eguipment.

0. Okay. What else did you record in
that phase from the 60's to the 70's sir?

A. Barly 70's there was another
inspection in the early 70's again. I'm sorry, I
didn't note actual readings, but more deposits of
yellow cake there. There was another inspection in

t73 where they detected uranium turnings which --

Truesdel & Rusk Court Reporting & Video
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Q. What are uranium turnings?

A. Well, uranium turnings are -- the
uranium left over from a machining process. If
you've ever done metal work, you know, you try to
make a part out of metal and the trimmings drop on
the floor. Same thing with uranium, when you are
making parts for other things, you have turnings

left over. And so these were drummed up and at some

w O &g o o W

point deposited on Witherspoon's site.

=
o

They were reading another deposit

’._l
4

of yellow cake, reading up to 150mr per hour.

[
b

Q. What does that mean compared to
13 what you would expect at that normal --

14 A. Well, that's about 150,000 times
5 what your background would be, so --

16 Q. Where did they find that?

17 A. That was -- I think that was

18 associated with the yellow cake deposit, was 150mr
18 per hour. Yeah.

20 The inspector also made a note that
21 the evidence exists that the material was leaching
22 from the metal and the egquipment into the ground.
23 Q. Okay. Did you have any others up
24 through the 70's or do you want to move to the

25 19B0's?
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A. Let's move to the 80's.
Q. All right. Let's talk about B0's.

‘What notes do you have of relevant activities there?

A. Well, the '85 was a banner year.
There were two -- there were -- actually there were
two workers from DWI that were interviewed, and they
reported high levels of contamination --

MR. JORDAN: Your Honor, may we
approach, please?

THE COURT: Is this what we talked
about before?

MR.: JORDAN: Yes.

THE COURT: We already ruled on
that. It's hearsay. Jury won't consider
it. Go ahead.

THE WITNESS: -- okay.

Y, {(BY MR. SHAPIRO) What was the next
inspection or finding that the regulators had?

A, Well, actually I forget who
actually did this for the railroad, but some of
their -- they contracted some of their own
measurements and recorded a 7 micro R per hour
background. Measurements on the site were 16 micro
R per hour to 400 micro R per hour, so --

Q. What does that mean compared to a

Truesdel & Rusk Court Reporting & Video
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1 background level?
2 "A. Well, background of 7, then the
3 maximum would be about 35 times background.
4 0. 2nd what year was that done?
5 A. That was '85. And they collected

6 soil samples that the range was 7 picocuries to 74
picocuries.
8 You could probably assume that the
9 7 picocuries was about background level.
10 0. So what was the highest?
11 A. 74 picocurie, so ten times
12 background. :
13 Q. Any others in the 80's of relevance
14 to you?
i5 A. That's the year that the metal was
16 removed, was in 1986 by DOE, and I'm almost positive
17 that the vellow cake they reported was what we've
18 already reported on as they were moving this metal
i3 out of here.
20 They also reported that they found
21 uranium metal at which they identified by -- uranium
22 is called a pyrophorie¢ metal, will catch on fire so.
23 If you take a piece of uranium metal and take a file
24 or a nail or something and scrape it, it will spark,

25 | and that's -- they idemtified that as uranium by the
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fact that it would spark.
In 1987 there was a survey by

Bechtel National that found soil at 23,000
picocuries per gram background --

Q. So how far over background was that
finding?

a. Well, one is 23,000 and the other
one is roughly 10, and that's about 2300 -- 2300
times, right.

They found gamma readings, the

photon readings 70 times background.

Crs 1 And this is Bechtel?

A, Bechtel National.

Q. Are they a known consultant in the
field of radioactive materials?

A. Oh, veah, they are. They are a
huge company, ves.

L Anything else they found that is
relevant? I interrupted you.

A, Yeah. And they reported in their

report where they -- where I found these, these
results, they reported that the contamination
extends beyond DWI, David Witherspoon, Incorporated.

Q. What did they mean by that, or did
they detail it?

Truesdel & Rusk Courl Reporting & Video
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1 a. Well, they did. They said it

seemed to be moving off the site to the east and I

W »

believe the south, but then they recorded that it

4 seemed to be contained by the ditches on the other

5 two sides. But it appeared from their readings that
6 they -- that it was not being contained within where

7 the metal had been.

8 0. Anything else in the 80's, sir?
9 A, I think that covers it.
10 Q. Okay. Now, you told us a few

11 moments ago that you reviewed a whole lot of

12 materials,' and I take it you obviously reviewed

13 these materials that you just talked about, and you
14 | wrote a written report.

15 What was the first report you wrote
16 in this case?

17 A. It was May 20, 2008.

18 Q. And I posed questions to you about
18 whether CSX had a radiation protection program in
20 place during Mr. Payne's career.

21 How did you answer that broad

22 inquiry?

23 A, No. I found no evidence that they
24 had any nature of a radiation protection program in

25 |("place.
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c. Based on the materials that you
just told us about, do you have any evidence from
which you could infer or deduce whether Mr. Payne, a
worker going on that site and handling train cars in
and out of there, had any unsafe level of radiation
exposures while he was there?

"MR. JORDAN: Objection, Your Honor.

Complete lack of foundation for this witness

to offer that opiniomn.

THE COURT: Well, we'll let the
witness answer the question.

A, Would you repeat it, please?

Q. (BY MR. SHAPIRO) Was there anything
that you could infer or deduct about whether there
was any of unsafe level of radiation exposure to
Mr. Payne at the time that he would have worked at
the Witherspoon site all these years?

A. Well, we've talked about surveys
and measurements that had been done all the way from
the early 60's through 2007. 2and of course,

Mr. Payne was there a good part of that period, so
my inference would be that certainly he did receive
radiation that was above background level, which
means that it's more radiation than he would have

received if he had not been there or been doing

[ ——
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1 | those duties. BAnd since -- so previously discussed

2 the fact that there hasn't really been a lower

-] threshold on radiation's exposure, what is safe and

4 | what is not safe, then you could infer that that was
5 an unsafe level of radiation exposure.

6 Q. Can you tell this jury an exact or

7 precise amount of radiation that he got exposed to?

B Bis No, I cannot. The record simply

9 won't support that.

10 Let me clarify that.

11 When I say the records won't

12 support it, not just the -- I mean, there were no
13 surveys, no personal dosimetry, no contamination

14 measurements recorded that was on the metal that was
15 being transported, no air monitoring -- well, there
16 was one -- one air sample taken during one switching
17 | operation, but I think that was actually conducted
18 by the state of Tennessee. But at any rate, for the |
19 most part there was no real data for Mr. Payne.

20 Q. I asked you earlier about surface
52 contamination on metal, okay, and I guess did you

22 understand whether Witherspoon was manipulating the
23 scrap metal on a routine basis at the site?

24 A. Yeah. I forget which exactly which

25 documents, but I did read in the documents reviewed

1 e g it
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those duties. 2and since -- so previously discussed
the fact that there hasn't really been a lower
threshold on radiztion's exposure, what is safe and
what is not safe, then you could infer that that was
an unsafe level of radiation exposure.

£, Can you tell this jury an exact or
precise amount of radiation that he got exposed to?

a. No, I cannot. The record simply
won't support that.

Let me clarify that.

When I say the records won't
support it, not just the -- I mean, there were no
surveys, no personal dosimetry, no contamination
measurements recorded that was on the metal that was
being transported, no air monitoring -- well, there
was one -- one air sample taken during one switching
operation, but I think that was actually conducted
by the state of Tennessee. But at any rate, for the
most part there was no real data for Mr. Payne.

0. I asked you earlier about surface
contamination on metal, okay, and I guess did you
understand whether Witherspoon was manipulating the
scrap metal on a routine basis at the site?

A. Yeah. I forget which exactly which

documents, but I did read in the documents reviewsad
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s his main -- his main thrust with the metal there,
2 number one, he separated iron-containing metal from
3 noniron-containing metal, and he did that with a
4 bringing magnet, and he basically would take the
5 magnet over a rail car and pick it up and what stuck
6 was ironm containing and what didn't stick fell back
7 into the car.

8 2And he was also baling metal and

9 shredding metal, shredding and baling and then
10 sending it to another operation. All those are very
11 | aggressive mechanical processes which for cases
12 where the metal hasg surface contamination, you can
13 expect that at least some of that was released.
14 Q. Do we know anything -- or I should
15 rephrase this. As a health physicist what do you

16 know about airborne radicisotopes? Once they come

17 off & piece of metal that's being moved around, how
18 far can it go? |
19 A. Well, it's highly variable and l
20 depends on a lot of factors, but I mean it's not
21 unusual for it to go miles. I mean, it's --

22 depending on wind conditions and everything else.
23 58 Well, how big was the Witherspoon
24 site?

25 A. . I understand thei' whole site was

Truesdel & Rusk Court Reporiing & Video
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Payne v. CSX Octeober 16, 2012

Page 1

IN THE CIRCUIT COURT FOR KNOX COUNTY, TENNESSEE

ANNE PAYNE, widow of
WINSTON PAYNE,

[l
h

Plainti

!

e No. 2-231-07

CSX TRANSPORTATION, INC.,

B e i e

Defendant.

* g bk %k % & d & Kk Kk F R % k K ®

EXCERPT OF PROCEEDINGS

Before: Honorable Dale Workman, Judge

Tuesday, October 16th, 2012

ST —_——

TRUESDEL & RUSK

Allison L. Gossett, LCR
7047 Duncan's Glen Drive
Knoxville, Tennessee 37818
(865) 450-9772

TruesdelRusk.com

allisongossett@bellsouth.net
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Payne v. C3X October 16, 2012
Page 41

1 disease or injury from which the patient is

2 suffering, not to diagnose causation. That's a
3 quote/unguocte legal issue. It's not part --

4 the diagnosis. It's a treatment issue.

5 Yes, the next thing is risk factors.

& All of the things are risk factors. One

) exception of the three things we kept harping

8 on, the thing that I mentioned before —- in

S regard to the previous doctor, Dr. Frank, even
10 though Dr. Weill says it is a minority, there's
11 a minority of thought that any exposure to

12 asbestos is contributory to lung cancer. It

13 doesn't have to be the majority opinion so long
14 as it is an accepted medical opinion.

15 And so there is a group out there in
16 the —- that as to asbestos exposure is accepted
iy that dose response 1is not the key issue. As

18 compared to radiation, which as I said before
18 with the experts we have, everybody agrees that
20 there's a minimum dose that you've got to show
21 to fit that diagnosis, which this doctor never
22 considers. There's a minimum dose as to diesel
23 fumes that this doctor has never considered o
24 and which is in his deposition.
25 Page 686, Line 19, through 687, It is

allisongossett@bellsouth.net
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IN THE CIRCUIT COURT FOR KNOX COUNTY, TENNESSEE

ANNE PAYNE, Widow of FISED
! A - r.(§ o O B L
- WINSTON PAYNE, Deceased iif 621 2§ 13t 1 3
. syt msph o S ouIsT No.: 2-234-07
3 Plaintif, GIHIAE T

1 wniilih Jufy Demﬂnd

0 L ol & el o Bl T
GinGdui v§ o

Vs,

CSX TRANSPORTATION, INC.,

L COn SO U

Defendant,

AFFIDAVIT OF ROSS E. KERNS, M.D.

Before the undersigned, a Notary Public in the cify of Kmf}ﬁ( ,

Tennessee, ‘uhislﬂ_h"’day of October, 2012, the aforesaid, who b'sing duly sworn, doth
‘depose énd say; :

1. My name Is Ross Kems, M-.D,, and | am a board-cerlified oncolegist
practicing with Tennessee Cancer Specialisis.

2. Beifore providing my medica! opinions in this case, | was provided exiensive
materials by Winston Pavne's attornsy, Richard N. Shaplro, end an index of
the materials that 1 have rsviewedl, and which Is accurate, Is attached as an
exhiblt to my affidavit,

3. As part of the materials | relied on, | was provided & 2009 Industdlal hyglene |
analysis and report authored by Leanard Vance, altached as an exhibit, which

discussed the nature of radiation exposure, asbestios exposure, and dlessl

exhaust fume exposure relating (o Winston Payne at his C3X workplace,
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| was also provided e report on epidemiology authored by Richard Clapp,
attached as an exhiblt, which discussed both radiation and asbestos lssues
and the known connection between these cercinogenic exposures and lung
cancers.

Prior to providing my opinions ebout the causes of Winston Payne’s cancer,
he had been my oncology patient for many years, since 2005, and | had
provided him his clinical oncology care during that time and had occaslon to
discuss with him the nature of his workplace exposures to radiocactive
materlals, asbestos, and diesel exhaust fumes on a number of occasions
prior to providing my opinlon, which was based on a medical differential
diagnosis, as | explained during my testimony in 2010. : ‘
As p;art of the differential diagnosis relating to the causes of his lung cancer, |
ruled out other potential causss, besides the workplace carcinogens, and
clgarette smoking, and concluded, to & reasonable degree of medical
probabliity, that rediation, asbesios and dissel exhaust fume carcinogen
exposures, together with cigarsite smoke carcinogens, were the causes of his
lung cancer.

As | explained during my 2010 testimony, | did not believe it was medically
possible to sort out the relative contribution of each carcinogen, bui
concluded that all four carcinogens centributed to cause Winston Payne's
lung cancer. .

As an oncologist, | cannot recall having precise doss or quantitalive data In

order to arrive at a medical opinion relating o causes of cancer in my
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oncology patients. The lack of having specific dose or quantity information on
my peilents' exposures in the past, has not prevented me, or ofher
oncologlsts In general, from providing medical care or opinions on the causes
of cancer in oncology patlents where called upon to do so. Oncologists
eveluate these Issues based on the history and physical, diagnostic and
clinical results, the nature and quallty of exposures, especially to known
carcinogens, and where avallable, we rely on other occupational information,
and In this situation | was provided exiensive materials reiéﬁng to my patient's
workplace.
9. All of my past cpinions, and the oplnlons in this affidavit, resulted from my
medical training as an oncolopist, and from a tlzomp}e‘te differential

diagnosis/analysls, and are provided to e reasonable desgree of medical
probabilify.

4. j{wm NO

N
‘Ross E, Kems, M.D.

Subscribed and sworn fo bsfore me this L‘T.('L:day of Qotober, 2012.

%Mm@f}@x

Notary Public
My Commission Expires: D{.Cﬁl [N Z 8 1% | 2013
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INDEX OF MATERIALS RELIED UPON BY
ROSS KERNS, M.D.
Payne v, CSX
Aticle— EPA Reporis Diesel Exhaust Linked to Lymg Cancer, 9/9/2002
Articls—American Cancer Society (lung cancer)
Article — Health Effects Fact Sheets (dicsel engines)
Article - “Diesel Exhaust,” CA Career J Clin, 2001; 51, 193-198

Article ~ Ca}'cinugmic Effects of Exposwre io Diesel Bxhaust, NIOSH Current
Intelligence Bulletin 50, Angust 1998

Various doctuments and letters regerding Witherspoon scrapyard

Federal Repister, Vel. 51, No. 119, dated Fune 20, {986 (cigarettes and asbestos)
Letter from C&O Railway to Dr. HLN, Laden, dated July 24, 1972
'Winéatc letter fo LL. Williams, dated September 16, 1977 (ashcstoé}

Ki}p}a'n letter to Mowes, daied September 2, 1977

‘C8X Herdsaw letter to Jollsy and Carroll, dafed July 22, 1087

Interim control procedures for handling GE Dynamio Brake Grids

Winston Payne’s deposition transoript, dated October 17, 2008

DOE Interoffice memorandum dated December 17, 1691 regarding Plutonium
Axticle — “Rediation and Mortality of Workers at Osk Ridge National Laboratoxy:
Positive Associations for Doses Recelved at Older Ages” Environmmental Health
Perspectives, Vol. 107, No. § {Aug,; 1999)

Axtlole — “Chronic Obstructive Pulmonary Disease Mortality in Diescl-Exposed Railrozd
Workers,” Occupational Environmental §edicine, 66:221-226 (2008)

Supplementa] Report of Dr. Leopard Vance, dated June §, 2009

Report of Mr, Richard Clapp, dated June 9, 2009
Life expectancy teble

Video deposition testimony &nd trauscript of Dr. Arthur Frank, dated March 1, 2010
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R. Leonaxd Vanes, PhYY, PE, CIH
Department of Epidemiology &-Contmymiiy Health
Vixginla-Conimonwealth University
1008 Bast-Clay Stgset, Rogm 324
‘Box:980212
Richmond, Va, 23298-0212
{804) 628-2513; FAX (804) 8255773
e-meil: vaner{@veu.edy

June 8, 2002

Richard N. Shaniro, Esg.

Shapirp, Cooper Lewis & Agpleton, P.C.
1294 Diamond Sprmgn Road

Virglnia Besch, VA 23455

Re: Winsion Payne v. USX
DearMr. ‘Shapiro;

As you knaw, 1 previously wrote you concerning Mr, Payne on S¢ptember 7, 2008. Subsequent
to that Jetter, Mr, Reyne was deposed. by videotepe on Ocfober 17, 2008, Yoy sentme &
transoript of that depasition and Thavoread it. Thave elsp xetiewad the depasitions of Br.
William H. Buliosls, taken in connegtion-with 2 different case Javolving CSK; snd the Febrery
12, 2009, Gsposition of M, Chris #inds) 6f the Tennessp Depatiment of Bywirenment and
Conservation, Division of Remediation. Ihave elso reviswed the Tune 5, 2008, gxpertreport of
Daniel 8, Magopth, CHP, and & one page memorandum (dsisd Augest 9,-1085) of 2 mesting
betwean Teonesses Department of Hoglth and Fnvironment staff aud M3, Dorbthy Hunldy,
Haying reviewed thess.dspositions, tie opinfons proffaced by e Reflrosd's sxpartwitnasses,
and other documents, X now 'wish to.offer additions] coroments.

Generally Applicabie Prinafples of Intlistrial Hygiene

Industiial hyglens has hisjorically been defined as theidentification, evsluation, and pontrol of
toxio snbstances and harmful physicgl pgeats in the wodkplace. Ashestds and diesel exhaust
fumes are examples of toric subgtances. Radiation is.en example of a henmdful physicel agent.
There exe o fow generally acccnn:ble prinoiples in.the field of industrial bygiens that cveryone,
inclutiing health profsssionals ¢ employed in foe xaliroad intustry, egres an. Thess pringiples
predate the sxistpnee of medém governmental agulations. Same go bagk 1o the fimes of ancient
Greece and Rome. A good svay of llusirating these princjples is hyy quoting them directly from
the exly rcp'ox:ts ;mwa:d ang distribyted within the xal.mad i@gxstq{

The-stendhrd methods used 1o control warker txposure 1o dusts, suth as asbestos, diesel exhansl,
ead many radiozotive materialy; dnclude alrmonitoring to determine ambicnt 2md pessanal lavels
of expospre, training and aducetion, respirately proteotion und protective clothing, good hygienic
“vork-practicss, medical suryeillager, wet metheds, and engineering cemiyols sueh as enclosures,
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M, Shepiro
June B, 2009
Re: Winston Payne

Page 2

exhaust ventilation, and Jocal ventilation. Theralboad indysiry’s appreociation-of the health nsk
posed by dust Yo its wotiers A4tes back to the 1930°s and measied aviilable to somirol thoss
axposres alsodats to that period.

Reflroads used their professional spciety meetings to impart knovidedge to theirmedica! staffs
about.dyst hazards. Themast significant-dernanstration of fhis knowledge comes fom the
Progeedings of the Medical & Surgies! Seotion.of the Amvarioan Rathwey &sssvrausn{ﬁlﬁ&) end
its sucg;m arg‘a:a:zaﬁoq, the Assocjation Qfﬂmmhan Rﬂilﬁouizs [AAR

During the ‘Qaﬁmeahng af&pmﬁmﬁﬁmﬂt?canmnﬂhn Amarioyn Railwey
Association, the Report of the Gommittes-on Ogeppational Diskases and Rehabilitstion noted
dust as an industrisl hazad urmnung a priblem "wluch.dcfmﬁa gitention.” The Committes
nefed 3

dust patholegy of the lungs may be preventsdby plmﬂﬁ&usc:of waterto, wet down dust
at-the point of origin, or by foveed ventilation fo romoye dust paxiicles. In fhe event
neither of these methods is ‘practicable, xespizatprs shobld bemede ayailablo to
entplo.}'m who oo ragmrcé 40 a,m'}c 5n t&wgresenp; gﬁbe dnsr. .

In the 1933 Pmmémas of fie ﬁﬁeenﬂz AnyalMesting of the Assopiation of Ameriozn
Rellroads Medjcal and Surgical Section, Repest of Committes on Disability Rehabilifation, the
following xeeommendations were made witfyregard to "employses with a histary of working in
dust s.nd‘ﬁ.avplg fhie clmcsal symntms {shortness of }ma;ﬁ aad-pasm?e bncs}:a&m?s g

([} To ms.ks a.phangein his dccnpation,
(2) To teks an x-fay of. Ius_ chest for ung:tissue,

The Committee also recommended several specificmeasures fo profect workers from diseases
associated with dust-exposuss, methods recognized by industiial hygiendsts to this day. Qﬂqu}:g
from the Committee report, one finds

By the way of prevention ﬂbet;omns nacessary to;

1)  sduoste all concamet

2)  -getridofdust

3}  sprinklefhe working area with water

4)  heye-cmployees wear inhelors

5 have frequent analysesmade of the dust'content of air a? differuot tioyes during the

working hours,
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M. Shapiro
June 8,2009
Re: Winston Payne

 Similar.recognition of flie existence of dust-hezards and of lhese preyiously Jisted standard
indnstrial hygiens sppnoaghes to thdir prevention dppeared in the Assygiation of Awrsdoan
Ruflroads Pm:a:c_d_ings' for 1957, 1399, 1941, and 1951,

The C & 0, B & D, and Mow Yori Geniral Railrongs, predecgssors to CSX, were & part of fhe
group or railroady iy, in the 1930', ‘generafel the Adton Railrskl-tocuments, Siseusted in my
pdor report on thigmatter, The relironds invaiverd with the Alton gronp fevelaped 2-decument
for distributon snd nse by their supervisors Jisting spepifin secommendations for proteating
employees from dhists. The methods Psted were

~use pf individyglly 2asigmed MSHA, approved respliatyss,

-wetling the dusts,

~gsteblishroent of regufated arees, .
~loodl exhavat ventilation, Foog
.-mansgement supsrvision of these practices,

Thg rallroats’ physitiatis wrs yot fhe onily xailroad staff igtorested il the spplostion of
industrial hyetene vonlrols. Rmiroad Glaims agenfs ang mﬂmadﬁmnse gitorneys svers also
mindfu) of theselissnes, Imotedin nﬁf&zptember 7, 2008, -opinion in fhis case thet Rabert
Sirant, 2 genertil £laims gitomey for the Chesapeake 2nd {)hm]}’aﬂways Company, delivarsd e
Preseniation enfifled Potential Dangers, from Exposioe to Diesel Tocomptive Bxhausi 1o the
Beneral Gleims Division of the Assopigtion of Amerean Reifroads, Bixty Sixth Annual Mesting,
Mey4, 5,8, 1355 Washington R.C, Mr, Stranb talked to these-elaitas apents sbiout the
"va”’labi]iiy of "atmospleric testing”’ to detenmins the degree of the Heserd to whith workers ary
exposed. “Am*efsphmo stmg” is the air momiormﬂ' that hau. bacn t:.suussac gbove.

The above core indusirial hygiene/safety principles and standards were followsd by C8X's

" predecossorrailronds, a5 stated, 2s eariy-as the 1930, antl cach core standard is also followed by
CSX in its present statys, ascording to CSX's corporate representafive. Dr, William Bullock, 2
cattified industrial hyzienist, s fhe ourrent ehieFofindustial hygiene/sefety with C8X. Hewas
dsposed reoenfly as C8X’s corpordie xeproséntative withragard-to both asbestos snd diesel fume
industcial hygiene and ‘safery issues.that CSX followsy (Ses Shelton'v. CSX, Dep of TW. Buliock,
dated Aqril 23, 2009, and,?lmpm;r v. CSX, Dep. of W. Bullock dated-Opinber 14, 2008), With
respect to the application 4f industrisl liygiens principlbs ta both ssbestos and desel Fome
exposurs, he agrosd thap C8X followss all the-corp principles Tontlinedn tis report, and agreet
that “industrial dusts” inelndsis aicbomne dusls such &5 digsel finne particulate, (Ae-of the dateof.
this peport, ICSX’s aoporalp representative has not heen deposed inthisease. ITreserve the rght
o' supplement this report promptly after] zeview any suchr deposition, particolacly as to the
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Mz, Shapire
Juae §, 2009

Re: Winston Péyne
Paged ‘

application oflmﬂuamllwgma principles {o radiation, which was-nol a.jopis in the-Shelton or
Plummer depositions). Dr, Buliogk confirmed, amang many efiier jasues, thet CSX 2léo did not
employ a fult tishe inrusttial Hygicnist befiare, OSX hired Madk Badders, CTH, in fhe-carly 1980,

and-that CSX.intendd-fo Tollow afl pertinent OSELA, NIOSH ans.uftiér industiel mgilaions as
spec&ﬁcﬁﬁnt!ddm ovm CSX job dcsqnpnm, !da:predm mamym

The point o this discyssion s thet 2 handfit of mmmanmotﬁpds hs?along‘bbmmd te. comtrol
worker exposyirs-to dnsis, msmmmmumhmwmmrmrlesmﬁ
mmﬂﬁsﬁd employed thair‘usu These metheds Meluds:

iz mopitozing to. detorming smbient and pcmonsi lu\zpls of ﬁquw:s
contrpls: . i, J

s Tesph rain:ypmtwﬁun a?ud.psro!et;ﬁva clot'qlﬁg,
.8093 work practoss, :
: . et mebods
medical sarveillance -

~Diese] Eqdmu;,t. y

A federal stahato that fies besn-in effect sitce [91), Almost 2. hundred yeéts, the Locometive
Inspection Act, cmtmtiys:b@iﬁcd at 49 U.S.C. Bec, 20701, pmvlﬂes BS fOIl'OWS'

A raiflroad parrier may use ornﬂnw to beuséda loaomuﬁvz or tender bu iis railroad an
;Jn]y when the locnmaﬁvg or temier amlsrs ,partx ami ﬂgpm:tﬁnnnpss. ’

(1) are In _prpper nonditlun.nn:d safa to ape.mtn witbmmmnsmy dmrgm of
pmann!b;jn:y.”__ S5 e S = g

@) kavebee.n ih,speel:ed 85 requiréed nndhgﬁus clrapter aud regmnhons presuribed
1)3- th.e Sa@remry pf&ranspermﬁon umlzr.tlﬂs .(:hn:pm, sy .

" (3) ean wiﬂxstaud every test pmqﬂbedby l‘.he Secretary nnger this clquter

The statute conteplates a kecumring pattem of napechan by the Ratlrond, The-Rallroad did wot
perform those uuptsg&am, k Mr. Payne’s cxpmpnw And hehed fm‘y years of expetience.
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Mt Shapizo

Tuoe 8, 2009

Re: Winston Payne
Page 5

Inhis degosition’, the follawing sxehange ocourred;

Q.(to M. Payne) Did any raflroad company offisial ever come inslide an engine that you.
ever warked on in your farty years and sﬂ, M. Payne, we'ze going to cheek I sir lovsl
inside thos pab fer diesel fl_m;:s?

A (by I, Payne) o, Thayedid not.

Q. Dudng your entirs caresr, did yon-ever while youn worked out there leain from snother
coworker, hay, the railroad istesting our dicsel fiume Iovel beoause they're, you know,
oltetking the safety ofthe spn,snmmts efdi’-seé Fymeg? mu you ver henrthat ;:}um;g
yom Forly years? <

A, Nover henrf of it,

Mr, Payns roptine]y waiked on locomotives ;!:rhicn wersnotin proper coniition snd which-were
not safe fo gperate. Wipreover; he wisrked on lccomo;ms w]:mhw::r not inspepred antq wsted as
rcquzrad by the c;teﬁ?RAchujaﬁm '

(ul?mﬁnfia of cnmbustmn .s‘?m]l b E-lclaast;tf t:ptm:Lv ouiside the tgb and othier
compariments, Exhaust ftacls shall be of suffichant height ot afber means provided to
prevent entry of praaucts of gombustion Intd fhe ead oy ot‘her gorpparinisnts undey usnal
npernf.nv z:o;(difmns

“5; Pﬂ:,rn.u testified r.har m.,s-d exhapst enfersd into'fhs cab of the Jecomarives ji Whieh he rode in
two differcnt yrays, If WAs T .xltasn:i from the exhaust smc‘iw? the Jocomofjve and flowed directly
back from the sxhaust stack into the-cdb through open or sracked windows and doprs. Diegel
ehaust also eniemd‘thtzcab‘lhmu,gh cragks end openings in the walls surounding the interior.of
dhe cab. Given the ybigpitous presence of Gigsel sxhavst in fae odb, the Raipad, in my opinion,
did not inspeet to ensure the.abgence of diesel axhaust and failed fo comply with the regulatory
mandate that *{e)xhanst sfacks shall be of sufficlent height or other mmuspmv;ded to prevent
enfry of pmﬁ\:izts of pombustian jxto theveb ... under nieual gpsreting bonditions.”’ Asnated
3y prior epinfonin tis mattér, many enginss were configured 1o-mn primazily in 4 feng heod
forward node. Clearly, the rﬁﬁmad did not p"widc sxhaust stecks of sufficieni height 10
“prevent entry ofproducts ofombustion into the.pab .., under usuel operating cpnditions.”

229,118, oubs, floors, and passagewsys, provides atsection 4=
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Mr., Shapito

June 8, 2009

Be: Winstor Piyme
Pags 6

(3), The ca)y shall be provided with proper ventilufion aud wvith a heafing
arrdngément that maintains a femperature of atleast 50 B&grm F%;hrmhﬁir.ﬁ inclysg
npoive thtentdr'of achsseat.iu mecah

Mr. Payne was asket] whéthar fhe only way disvel exhapst ettered Thes cab of his Jocomslives was
throegh windows. Hs stated “onthe other gitle of tho enpinads {ve door fifat we came in ard out
of when.e-vens gaing to $bo Jiont vPhe angine™ Fle sald femies verse frongh fhis.door vl
it wmm(u&mmmmmpmm orglpsgl, The pointis fimt fe
Iscotiotives lecked § venfilation fystem. that shielded My. P.ﬁm‘ﬁ:ém;xpmmﬂ;am exhigiat,
This the raiload did net provide Mr, Payne with Iowmqm'ns whmmbshp “proper
vanﬁ}aﬁmf as rcqw:ad hy&mFRArcgﬂapons. L=

Patents Tor air wndmnnm;gnf lm;umo]m caba weroissusd in fhie TO70's: &egmam&nmma"}y

testify they bgcame-available at spme time in the late 50's m:;mst aftor 2000. Afrconditioning

provides “pmpurmmnﬁun“@r e:)iplm wcrkmg inanar sandihaunﬁ eavirooment.

1t is my opinion thatthe rndmad 's atfions mfuﬁng fo camply witk the Tocamotive Jaspeafion
Act and with fhe FR!LWQM Glted above fall bensath p réasonable-standard of care. Iheld
Lmsu opinions to.a tegsnne’hlg dggm_: ef scientific snd Industzial hygiene cextainty:

’Radi"stlon '. %

Dr. Dooley, i his March 31, 2009, expest xspert, fs mistalcen whieri he stetes that OSHA
standatds are-ingpplicalle 16 My, Payne’sexposure. Dr. Dooley states thar DSHA radjaticn
protection standards dxaw a distinction between “reatricjed ams” and “unresirieted ams Bojs
correct on that point, Ho ﬂamsmes’:

It is possibily & kay issue-whether the plahmﬁ*wer entered 2 restricted ares. Presumably
he worked in-0arestricted arcas, The expectetionpleced on cm;luyers for ectiens in
-nnmsmmd eneas.unﬁn- BSHAKo essmtlaﬂ_y nam.

Ttis mmplymtpmbiei‘a detmpwhemr zn area consfifutes g ‘mmetpd area” mfhnu;
perﬁ:zmm.g monitering. The rafltead failed to moniter M. Payne’s workplace to determine
‘wiether it was a ‘yosiifpted area.” cverrthough it Knew it was km;por&ngwﬂmachmwmfmm
= feeility that wespoag grade radiopotive material. The jssue of radiation monltoring
was discussed in my Septerdbar7; 2008, opiniop. Murcpvm‘,‘thnephbn discussed the
confirmation by Mr. Badders, the Reiltbad’s industrial af fiie failors of theRailrozd 1o
perfonn inftial redigtipn monitoring. Tnda;; Tvijll {dentify ﬂlb‘iueclﬁcmﬂﬂﬁnn lhgl mmdntgs
radigfion mopitoring.
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Mz, Shapire

Fuae 8, 2008

Re: Winston Pagne
Page 7

The rclovant OSHA standzrd 13 sot forth helow:
TR Breqsudosiry procednes ad persons] montiorig,

1210:1096F)(1) Eve: 'y en;pinye.bshnllmka s;réh EUTYRYS asm} bz wecsssary for
ki to.comply with the proyisions in fhis section. Survey msans 2p evelnstion of the
ragtetion hawsrdsinelflent fo fhe prothetion, e, rleass, Msyosal, broresance of
raédmﬁlvbfnater}nls ar.eth&rs.éurges ot :aﬂmﬂpn unger 2 specifiv set of onditions.
(Bmphegts addetl) When appropnaté, $ich evaination incindes s physical survey af the
location of materials and eguipment, ‘gnd measnrements. mlsvals of mﬁm;on ax ’
waacnmam pfmdimmmatemalpmegn ' : i

1910,1095(d)(2) .Em{y emp.z,ﬂm anaii supp,ly @pmpmr' gmmwt munitoring
-equipment, sish ps Hlm bafiges, pahl,atehambm pocket-dosfmeters, of filln ngs and
‘shall require the nge-of. sﬁééz.aqmumant By [pqxsmlmteﬁ based.oh :cs:t'lts of initizt :
monnpmtg purfer:‘n:fed pr:risw’l.on{d)rl) ;m.& otherfa:;:bnrﬂ ,

Ths po.m tis stxm ghbforwanl Whem = D'SHzi.xt:ndard txigg&r vmpzioyer r es-pnnsﬂ*ﬂmes based
upox wodker EXDOSTE EOVe oF bé}ow—a num‘w st forth forthe standacd, thie smployer kasfo
monitor to. ﬂ“tenmaewhemﬂr His employses 313 emoaed aboveihat nurhber. This, the lewad
did nof do wafilfong after Mr, Paymes '3 SXPOSEIES, meyﬁa, the documents I reviewed included
sitgfions fxom the Temmesges D cp,mtmcnt of Health fssued to DWI for-fafjure{o perfoun rzdm:ren
sum}& Thas CSX copld nntmky‘nub‘;ﬁ?aﬁsnmeys 1 pzote'LCS;b‘ smployses.

Ani-Mr, Payne rods 1 ovien gondo_a gars ‘beside containgrs Antslazoned with the stanidard
radiation symboll Dx, Dooley sald faee shove), 'ZE;vsumably heworked, in uprestricted.arens,”
One could only aseertain whethe thet e tras bymoritoring, M. Payne’ s potential gxpesure to
dangerous levels of radibition was mamfesﬂy foreseeable. The Railroad was fequired by 29 CFR
1910.1096(3)( o mmtar I;Ls varking condshcns and jt-did not do bD

Noto further that 1910, 1{1?45(&){2) _stsias that “(e)very employer shall e.upply appropﬁnta
personpel momtormg equipment,.such gs flmbeadges ... " Film bedgesare Tnexpensive pm‘.sr.mai
monitering devioes that have begn used widely for decp.&a;t 1973, NIDSH" noted

‘Bxcepf where it eannbe aasn.:agi that dosa equivalent xites-are cotmisiontly-very low (<23%
WPD), persennel monttoring devicesmust be used to measurs theradiation incident bn 2
worker's body ..., Film bzdges, availgble from commaroial SOUTeeR (gitations omittsd®
have beey nsed nm-nswey
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Mr. Shapiro

Junc 8, 2009

Roi Winsfon Rayne
Page 8

A fow comments abonf the g;:p‘l.ncshﬂmwaSﬂA standards may be apnmpnatLTmnmas an
OSHA state plen sigts. SenSestion 18 of the OSH Act, 29 USG 667. In stats plan stifes, therads
afime poriod during Which orily fed erd] BSHAMMS aredn.pifecs.. Later, tuthfederal and
state GSHA standards ars in offeot {and are.psuslly Hentical). Finally, swhern fhe United States
Oceupationsl Safety and Health Administration granis fal ppproval ofihe stale pisn, soncusent
federg! jurisdistion snds and.only stale stangardg ave in effest. For Tenneasée, final fodorsl

epproval ey praated withap gHotive date of Joly 22, 19!8&. Bee 29 L’FR-. 1952,2?.4{-5) Fram,
1971 to 1985 f;@mtmdmapgneﬁ '.

In mammmndﬂlmﬁon Jﬁﬁﬁ) Gfﬂiﬂmﬂﬁwﬁmﬂlﬁﬂiﬁy and Health] Agtand
procedures jn 20 OFR Part 1902, md after fictermination fhat the State met the Ylly
effective! comgplignoe staffing benehmatks asTevisedin 1&&4 in pEsponse fo 2. Coutt
Order in AFL-CIG ¥, Marshall {CA 74-406), and was mugﬁactmﬂ;rpmmﬁingmam 10.
OS}iA fough pertinipation in the Federsl-Siate Unified anizsment information

3 WaMdml pp&mhm:fhunder the Tennesses Stam

; me for apanod Qfﬂﬂ&&'&fﬂm yetr dhlloving gertification pi'egmp‘lutmn,m ;

t ‘developmentyl, steps (43 FR 200980). Based on th&lﬁ,{@,ﬂmmmnkpamfo; the pariod
of Dstober 1982 #aroygh March 1984, ang aflor. appoxfunityfor public comment, fig
Assistant: Scommf&ammd fhatin cgqrxtmn, the State ur'-rpnneasw*s zampaﬁmal

. Sufbiy health prograr s 2t foast as effective 28 the Rederal program inproviding safe and
hm}ﬁfﬂmgloymmgmaglms afmp{oymmtm&mects ﬁw oriteriz for finak.State:
plan epproval in section 18(s) of flie At spd.implementing regulntions 2129 LFR Parx
1902, Accordingly; the Tenesseeplan was graoted final 2ppraval and ooacurentFoderal
cafe,wemgas ent a;zﬂmﬁw was ro}mqmﬁhed mﬁmgcﬂm 13(9) ﬂﬁhe 0L Bf'cﬁﬁVCJ‘f&' 22,

1

A prie? history of federal OSEH2 ;o.uiztng radiation stami@gd.s wsapubhshertby OSHA in. the

Federal Registerin 2005% .
OSHA's oxinting standatd on ionizing mdmtion WRS adqp’fsd in 1971 pusnant to section
B(a) of the Act.(29 US.C. £55). This peciion gllowed OSHA, during the fitst two years
efier passage of the A.gg, to adopt 95 DSHA safety gnd health standards, exibting Eederal
and national gonsensus standards, The loniging Radiationstandard was adopted primarily
from sfandards propilgated undsy the Welsh,Healgy Public Contracts Act; as amendsd
{41 US,C. 35 et sen.), Which specified safoty and healti roles applicable to govemment
contractors. The Walsh-Hesley standards on jonizing ragiation, intum, were taken from
sm;:dards issued by the Atorgie Buergy Commission (ARC), ngw. the NRC (10.CFR pant
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M. Shapiro

June §, 2009

Re: Winstan Payns
Page 9

As noted ‘parlier, The railroad industry has recogrized the neeftiness and jmpertanie, of
monitoring fer dgcades, Reilroad physicians discussed itin the 1935 AAR documents gsp

method for protecting wotkers, Tn 1955, clairms agenls and xaflrond lavryers were falking abouf.it.

“P}w.mn'ém

Dr, Dopley's endlysis pf Mr. Payne’ ssxpam 10 p_'hztom{imm hid Mazchi 31, 2009, repott rherdls
farther dmwasmn Mr. Paynewes exoosed 1o plutonium, an extremely-doxic apd danperons.
mateggl. suppl;:mmtal ag:ccmm‘im &ubponjract UGNC-49 pravided for Wilkeragaon (o
ACEEDT mdxoac*we zmm A docnmen LLatca. Apxél‘&l_ 1969, gtates that the matéddal tansferred
to David Wlthvr;paan, Tne, Undersubwmma;t No. JCNET48 s cartam.na;cd with plytonivm,”
A writfen, undated memoristizationof m August 12, 1971, inspentiog ofthe Wiﬁ;mpcm site-by
Mz, Migheel Mohley and another nnidentified person Hiotes umerous pil shiproents of scrap
gntering fhe site dnring 1969, This updated two page documentis appended herste as
Attachment 3%, M Mantoath d';..mses phanium exposares in his Fupe 5, 2009, rapert and 1
songer in fhe wewa w—b as axp:ess“d. i ,.natxf,ptr-:. '

Asb-gsws

.

As nated abovg, the Locomofive, msaa_.er A-cr smz,ﬁ.

A railtead car;:i;r may dse or .ali_aw fo h;'a nsedd mr.omo_ﬁ‘-ﬂe pi: tender on fs raflroan Hire
oply ywhen fhe lnc;o,r_nutix_-'z or _tpnt}gr_ andits nﬂx;t‘s-.and_g?p:nr;gqamge.?: g

.

{1) arp I praper wndj’:sn fd snfe tp apf:r'ate withaus unnece"sary f,i:mrrar of.
‘personal ]nerV =

(2) hnve been msper-tad &3 requin aﬁ pnder this chepter end regulations {ne,scubcd
by the Secretary ofT1 anSpor ::me,ﬂnd"? this chapter; ..,

"The jocomotive cabs updn which Mr. Payne rode had asbestos present in & mannsr thet sxposed
i to asbestos. One canndt charagterize-the.oab of such an asbestos contaminated locomotive

as being -y proper eondition and safefo-gpsrate withont unnecessary dunger ofpersondl injny”,

Nor can such mi ashestos containing Iocomotive be ghatacterized 25 having had an appropriate
Ir.sp::.uﬁnn The asbestos ;nsulzhrm mﬁd b,we beea removed decades baftre the Rgilroad
actually ébated it.

Thers have been naany industcial hygiene, safsty, aid-metiog] journgli-artioles ralevent 1o the
{opics of asbestes, dissel exhaust fimes, and-radiation is‘nfei_v 1 bave aktached & reference Jist
that I reserve fhe nght to rely upon in Sﬂp‘l:-ott.m ry opinions here and dn oy firstseport on this
matics

-321-

e |



Och 19, 2017 3:31PM - 1n Cancer Specialisls : Ro. 2108 P 1y

M. Shapiro

Juge 8, 2009

Re: Winston Payne

Page 10 :

Itismy upmiun that the Tailrosd’s-aotions in faifing fo comply withthe vited govemmental and

consensus standards foll beneath a ressonable stiwdarll.of care. Thold these ophunns wa,
reasonable dzgrec ofseiendific md.:tndnat'tﬂ ]wgimcarhim;a.

’ Smnm}yyan:x,
.R ;ﬁ?wwu? b’%

i wmm?&.n FE,G]H‘ )
Ambin(a?mib&w: LI “y

e St ¥ X g s

;9 'I:ranmiptnf'Winston Peyno video deposition; October 17, 2008,p. 98, lioes 26,
'I‘Im:acnpt ofvﬁmtonrmpvidw aapo,v.mgn,omharw 2808, p. 99, lipes qu, _
chnttm.Br David 5. Doaley, maﬁaﬂmw:@ ?. 18 0£26, P
T}m Mwmrzpvfmmmr-m.ﬁwa;m& Cpnpq;z, NIOSH, 1975 :@n. 392,

"?01’&228.28 btacq,maya Qags e i
'hthll?fwww.osha@omﬂsloshmaﬁomdbp &m jocumﬁm?p_sdhlﬁf@m REG}]S
TER&p id=18341 . .

8. Slr:,)pl.cmmml Agrmgnt Nog_, ﬂnted-Sapt;m‘m 25, 1962, btwesn U’niph Cafbsdswnd
David Wﬂhm Ing. For the temoval, melting, and purthass of certain government
med uramum mnmnimhﬂ umpwxamn},anpmzd he:-am as ;ttmf:hm@. 1.

% Mambxmﬂum&mq Apn! 21 1969, pmt;hmed daﬁ':g ﬁisuuvery in irﬁs mmer, appended
‘hereto @ A:nachmem: !

8. Undated fwo pn.gﬁmsmumlmuun of an Apgnst 12, IWL llbmqg m‘snectlon of tlw
£ Wﬂher@bons;ta by Mickizel Meblwmﬁ the wﬁtﬁ. 3 i

k2

A S
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REPORT OFDR. RICHARD W. CLAFY, D.Se., MPH

L My name is Righard Cl&ppandlhavebcmaskadtopmvxdaa:epnnm the matter
of Payne v. CSX Transportation by attorney Richard Shapira. In patticular, I was asked
to offer my ppinion s fo whelher asbestos and jonjzing. radiation, inclyding the type
emitted by plutonium, are pqpablc of cauﬁrgg or contnbu!mg to ;ha dew:lopmm. of lung
cancer in cxpusad humans

2. *1am employed as 2. Professor in the Departmeni of Bnmmgmal Health af the
Bosgton Umvexszty Schoql of Public Health, af 715 Albany Street, Boston, MA, Tam also
Adj\mﬂI Profossn;' at thc Umvcrm;y of Mnssnchusetts — Lowell in the De;:ngnmcnf of
Work Envirorment, T apcmnlrza in the study of cafeer, nniothcrdzse,asgs gaused by toxic
chemicals and ‘other expogires such as iohizing radiafion. T received e BA degres from
Dertmouth Col!.egqm 1967 with 2 mao: in biology. I reseived an MPH degree from the
Harvard Bchool of Public Health in 1974 with & concenfration in what was then called
Health Services, In 1989, 1 reczived 2 Doctor of Sclence degres from Boston Unjveysity
School of Public Health; thls d¢gmc was, ﬁ'am the De'partman' of x:.pmcmologj and
Blostsnshcs <10k : - :

l 1 . . & t ‘l‘

3. ;ﬂ.s Dp:egtor of ﬂ:eMzssachnsettg Canwr R.OgLStlj’ I“err:. 1989 1939 Iwas iy
responsible for es;abl:shmg 2 smbcmdc cancer mdsucv mpoztmg symtcm in oxder o

* track fhe patterms of cancer in cammmmcs and among working mpulahcm In addition,
iy nammpamd inam q?lﬁmn;plnpp faa:.lb;hty smdy during which my&q‘tuaguzs md 1
visited nuclcar ‘weepons facilitias i communities around the Um.tc.& States to gxamine
::ommmdty haa]th 1mpacts 7o this wn.k a.nd ina snbscqucnt I‘pde:mlly su:?por&cd grant
pro; gct, 1 umrmncd effsite radmai‘ﬂ‘,-c contanpnatxon ﬂtsove“a.l Dcpa.r;.m::nt of Encrg}
sﬂes . " 5 .
4, Tameae mambcr of scveral profsssional societies, inclnﬁing the Spcisty for
Epidemiglogic Research, the Intemnational Society for Enyironmental Epidemiology, the
American College of Emmmmogy, and the Amcnca.u Public Health Asqo,.xat.un Iam
an Associate B:mm ofEmmnmmi Heaifh Psr.gpec;we.., and Is pn the e:;htc:nm board
of New Solutions, & policy journal in envivonmenta! and oceupational health; T have
secyed asa reviewer for numeroys scientific joumnals, including the New England Journal
of Medicine, American Journal of Epidensiology, CencerReszarch, Cancer Causes and
Control, Cancer, Indoor Air, Bnvironmental Resewrch, Sialistics in Medicine,
Tuvironmental Science apd Tecinology, Toxicology and ndustrial Heab}z,
Em*zmmmaf Health, Acta Gncoiqgica and Pyblic Health Repom

5. I have bacnammbu of several scientific advisory panels_, including the Science
Advisory Board to the Toxies Use Reduction Institute at the University of Massachusetts,
and ithe Harverd School of Public I—It:nl&} Qccupational Health Program Advisory Board,
and the Agency for Toxic Substances pnd Diseass Registry Community + and
VanceAssistance Panel for thelr Camp Lejeune health studies. | have also testified before
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two commitiees of the U.S. Congrass and have made numerous presentstions on .
scientific and epidemiclogic topies. A current copy © of' my curiculum vitae is attached o
this report.

6. 1 have teviewed the reports of defmdanxs experts Corn, Crapo, Dooley, Goans,
Goldstein, and Weill. T have reviewed reports or letters by plaintiff's expexts Fragl,
Mantooth and Vance. I have also reviewed documents provided by plaintiff's counsel
listed in pitachment 1 1o-this report. These jnclude pumerous -documents relating to
opmhpqsat()pkkzdgq,mmvo}vmg radioactive 2nd togic ;namal:i,&w:ml. of
contamination of the Witherspoon site in South K.nn:m’lla, varipus GSX Jlommsm:s

regarding W in Jocpmotives, documents: dcstz?mng diesel emissions From

locomofives, wranseripts. of depositions by Williem H. Bullock, Christopher Andel ansi
Winston Payne. Ialso talked with Mz, Payne by telephone.on May 28, 2009 and inquired
-abont s work Qnstogl, Job zctivitics at the Witherspoon facility, cigarefte smoking
-I:ustquy and pq:sennl protection or mon;tonng of his zediation or asbestos exposure.
JFurthermors, 1 have reviewed ray library of matetials pn zadiation and cancer, incliding
radiation zxposurc from. e;mchnd nragium angi y}ntom.um, md.my library materials on
nsbestos md cencer, o :

7 'I‘he gmé:hqm,@mpecuv.s smd mnis for epidemiologists io, comc tog g.nerai
aasessment of whefber or ‘ot dhere exisis 2 causa) connection bctwcm wozkplace .or
cxmrqmmma.l :;pcaumsanﬂd:smahmbmdev;lcpnd ovurtho_?asiforty years, - The
widely recogrized and uscful SHill _guidelines,” which P;oﬁcssor Austm Bradford mn
offcmdml%a, ere se{fuxthaqd mxplmandeiuw N

Epldenuologlsm mncem:uwﬁh t,hs caua;sﬁm contubim: fo l:n.mm: d.ts;ax nsk
rontmclj' use fhe Hill gmdehms or “vicwpoints” as a set of ngesfal tools for drawing
soientific inferences’ ggddadm;ﬂgnsabautcammmﬁm gll the available refevant
principles, fatz, mfmnahm), and observations. 1 I present here a disoussion of how
epidemiologisis inguire into the contributions of the enyironment, u‘cb.l&mg the general

cnvammncpt near ndv.oz::r.tva md asbestos wraste sites, tn pausing dtscasc

9. ‘Scxzﬁuﬁc practice is taken up with more than naq:lon:qg quesnons of causation,
but this is 2 contral gquestion in many fort cascs. What does "A, causes B" mean to 2
scicntist? Apart from philosophical aspects of soicntific causality, most scientists have
adopted a pragmatic approach whose formal artlculmﬁongoea back st least to Jolm Stuart

" Milt's famous *Melhod SF Differenice.*2 Briefly, Mill’s Method holds that A causes B if)

: all elsehain.ghaldcmsfznt,admgcm;hsampmwdby awbssqumtchmgclnB

'I'he for.mal mﬁm,d o dc.tect such an oceurrence is thz ExpmmmL wherchy

1 The historical contexi of these jmdulim:s is of intsrest: Sir Bradford Hill proposed bis viswpomts in
1965, well before the Inwernstional Agency for Research og Canger (IARC) or ULS, 2gencies such as the
mﬁwmmmmmmmmuwmms Further, Dr. Bradford Hill's

‘owo commentary on the uss of his guiddinaswummmmxivo Lhay are not meant o replacs commen

sonse and jodgment burto sld rhun.
2 v

1
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° gl things are held constant oxcept A ¢ and B,
. A is varied, end
e B observed.

10. Not all scisnces can utlive 2 swictly experimental method, howsver. Some
scientists must be content to make observations of the real world end deduce sclentific
fact by applylng zeasoning and principles from experimental sciences or logic gud
mathematics. Astronomy, geclogy and cmémologv are guch seiences but the first tvro
gmm]ly xeach copelysions by deducing fom observetions rather than conducting
comzolled experiments. The inabifity of ;geplogy or  astrpnomy "mnduct full-scale
experiments doss.not connote an inability to do good scisnce; or that the seience involved

is icherently mors “erm— prons” or Iasg mllablec rhan a hram:h of sc.mce that can ccndum

ﬁzll—acale e:}men:nents

11. .4n thc bmlugwa, scimcca, in g-nm-ai and in the public health ﬁai&_, in part.zoular
inferences for ofe group of humans'ace rpgzﬂeﬂy dravn from cpidamwlugical gtudies
from amth:: ga'm:p of humans. Significantly, inferences about 1 bumens are also made on
the basis of pbservahons of, or fest-tube capgmnmﬂon, o5 znima als, Indeed, the
scientific yeasonableness:of drawing fnferences from animals to humens proyides the
p‘cmc.::pa], jusuﬁcaf%mn foz' fhe declsmn of \Iaticual 1nshu;tes of Health to dewm hmcda
of millians of dollars ‘fimds to' anjmal yesparch. - Ay partzcular inference may be
-argusble; and pcr;amiy may, br:: the bas:s of s d@\.‘c b*tw:-.n }‘.he p;-rms in aiawsurr but
the meﬂ:wa. li!ld xeasom.ng are nok sub;ect to ﬁcbam T T

1% I mmeml fhere are thrc* saum.s of mfonnsﬁnn on !he ezfccm of foxic exposures
in human beings: (a) cage zeports, {v) toxicological research (lacinding boih ammal
stadies and ciwmwaﬂstmcm:a_ rvssméz), ﬁn,d {0 em:imolegical stud;cs

(8  Cesereporis .T?.gardmg :i:uzs f:ﬁvcm of toxic *xposucs in hm..m
beings, ie., reports in thc,mﬁzcal or scientific hieraf\_re nF 2
single case or sgries of cases, are ong. of fhe most Imper*am
sourges -of mfa:manon scientists have on effects of toxic
substances; and dfan the only sourse of information. Detailed
reports of cases of sccidental pojsonings or suicides s:ovsz
information, such as antopsy data, biopsies gnd detailed clinical
data, not obtainable by agy other yoppe,  Moreover, they
constx‘utt. maonam angd o’mr;cms “natmai cxpenmwts,
expmmcm‘s where the relationship betwesn the exposure and
effect is psually clesr. The use of cése reports in medieine is
lopgstanding and impormnt, gs ovidenced by the continued
appearance of such teports in the literaturs3. Indeed the logic

3 The Lancet, for mmpke op2 of the wu;ld 5 Jending medical Joumais, costaing 2 Cess Report
syery wetk.
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of 2 case report ig similar to that of a more formal case-c-onu‘o!
‘or cross-sectional stady,

(b)  The use of toxicological repearch reports to understand the

. =ffests of toxic exposures in humen beings ~ Toxicplogical
sestarch (including both animal studies and chemical/structural
<correlations), along wifh, gp;dmmalqu, is one of the two pther
sources of information provides much of the basis for spientific
judgnmts rammg tox.\g. exposures 1o hselﬁ: c&cw i

{c) Epé:mglogmal studies e .obwva;tmps of “petaral
cxpmmm”mmmccmmgmfhemalwmm The idea is
to ﬁmi situations whwh are almost like 1aboratory experiments,
observe -them, obtain &5 much mfo;ma‘aqn ;a3 possible. from
them, andi’hs;\n mﬁmarctth..msults 'I}m.essancc of the natural
-experizaent in epidemiology is almost slways a comparison
bgtween .grotps, for example, agomexposedmachamica!
and pne not exposed., The ideal situation wonld be 0 have the
groups. in‘the real wosld the smaiqaum;vani respects fic.,
= B comymbic) nxcmtfur zh,»mable md::,smdy Un.fcmmm‘.y
\ sush, Datural groupings are arely Comparable, 4nd mhn@quﬁs :
‘n:;u.stbausad tn mmm:forlmuwndgffmmw:
13, Toxicolp_gy is.an pxpenmmta. mcc, wh:le. cp;dmnlpgy is en observational
science.  The aﬂvnqiages of being able to. conrhm&m experiment gre obyious. Beoguse
Jobn Stuart Mill's famous Method of ‘Difference depends mpon obsprving the result on B
of a change in A, nthu factors must be held .congtant. '.I'hzg:sm of en Experiment is
the coatrol of 4ll factors, sxcept for A and B, This Kind of conrol allows the scientist to
ask quite precise guestions aboui ;xphcit}y daﬁned %.’s and B's, end get relatively
unembiglions ansywers. 4 . 5

14.  Epidemiology sn.du:; rc!y OR COmMpATng groups of, pcople who are similar ia most
important Ways except that they bave different Jevels of exposure to a potentially he
agent. Howsever, groups may not be completely comparable and not all sousees of non-
compeczbility are known.  If not a necessary ascompaniment of the vambtc being
investigated, these residual frctors fall by chance in the two groups being compared. The
result is thet there are usually differsnces solely attributable to the random *way these
factors arc distributed betwesn groups in the perticular study, The “chance” fluctuations
in apparently otherwise similar populstions reguire an epidemiologist to use statistical
tools to evaludte the role of “noise” that nﬁm be obscunng @ underlying “signal” |

15.  Observing some umintended or “natural” experiment in the real world, which is
fhe essence of observational sciences Iike epidemiology, has the snormous advantage that
it involves human beings living under conditions similar to ones found by pleintiffs in 2

4 Whather complets cantrol is pm&}u}.}y possibiy: varies, of courss, but the principic should be
clear;: “, ' ' <)
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pessonal injury lawsuit Nonetheless, questions imevitably arise about the
-biological/scientific-comparability (end thus the legal relovance or “fit”) of the people
and exposures and diseases studied in one place and time and other people et other places
and times. For example, questions such 2s whether the comparison of the cases and
controls was truly comparing "lke with fike,* which is precisely the kind of problem that
can be end generally is avoided in nghﬂy controlled c:;:gnmmtal sh:d;

16.  Thus, .23 my colleague Dr. David Ozonoff explained in detail jn & 1994 peer
reviewed article, toxicological experiments and apldsmiolopcal studies cach hav-
characteristic: strengths mdwea]mess;s 5

17. :Take a¢an mmp}e an r;pxdmmoiogrcpl ar.ud'y ccutpmng the health outeome of
"two distinet groups ofh:mm}:mn_gs ope group comprised of those workers in z fecility
Who were c;t;pused fo ra&m:hon or. asbastos by some mce§s atf.be;r pla.ce of work, and
_ the other group consisting of ell mambers of the ges;u-al Dopnigmpn, mosf {bm peshaps
" mot all) of whom Were not gxposed to the rediation. One needs fo consider the ways in
which the workers might be differcat from the general pcpulanon in ,addmnn to their
£xposures aiwprkp.nd ntilize tools to ccntml for non—compambillty o b

. 18 'Ih- mzthmancal tools j1sed for sottln,, Bt notcnhal ﬁ:ﬁmcus bctwem grwuns
80 ‘hat an ovesall conclusion can ‘bcmc}:ed involve, among ofherfhings, statisfical 1e5ts
of the pmbab:luy of an observed difference in disease rigk in.diffecent .unpulatmm A
series of conventions or “rules of thmnb“ hzva dmrclnped over the yas.re in fhe ﬁcld of
epldt::molpgy : . i : 2

19.. The main purpose for s!ahshcs in cp;dmmalogy, thm, is o evaluate the xolc that
xandom effects (“chancs'{) might heve played in the resuls, -Statistical mathods do.not
prove fhat chance is the soutce of a difference (or lack of difference). Thess methods
only provide information on how likely it js thgr.chancf: pould have played s part t if thers
were no biss and no troe. effegt. The mezning of "statichical sxgn.,ﬁcznca" is fhat the
Iikelihood that chance Gbuldhﬂ'?t prodpeed the observed results if thers were no bies and
po real effect is less than some a.rb:tranlv pre.det.rmmcd lc'uc.,, su;h as ,S% (“v< 05 ‘} 6

20.  Por the reasons stated sbove, it is absoluely false — and indesd, & serious
interpretive error — to assert that & result that is pot “statistically s_xgmﬁoa;lr mezns the
resnlte must be due fo chance and only to c.hannc And:for these reasons, prominent
epidemialogists cscbsw "statistical s:gmﬁcan ? belisving thzr xt is not a sine qua nen

5 ©zonoff, P "Concepiioes and Wsmc-epbm about hursan Heﬂfu s.mmc, A.nalym'imimmml
Jmpact Assessment Revisw, 74, 499-516, 1994,
] The priginal sovrce of the 5% ctherien is lost in time. I\appuenziycmeﬁ-nmtbanﬁghll
»  epplicafions of stalisticel methods to ggricubvral experiments and expressed a cogt-benefit statsment about
the expense of redoing a large #rial invohdng 2 whole growing season end’plots of varjous seeds and
feriilizers. Tts use for public health purposes might thus be gquastioned. It js interastiop lo note that in
othér scisnces, notably, physics, another common triterlon for Vstatistica} significance” Is nol 5% but 10%,
In eny event, virmally syery slementary :misﬁc.e twxt warns the stacont uf‘tha highb' mm:y pature of the
Bgure.
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_rcquimcntfmdﬁwmgmﬁ:mmfmmepidmologmdm“

21, These views mharﬂb'mmegbm. &nsteed, tb,qymrqpmenlaﬁvz of the views
of both Sir Austia Bradford Hill, ene of the 20th century’s '_n:nth),mt statisticians, and
some pf most highly regarded epidemiologists jn fhis coymiry, such as Dr. Kenneth
Rothmen (who is: (3) the m—gmiw; of the most widely used w;t’poakpn epidemviology;
() the fozmarEdm-m—.Cbaef of the peer-reviewed journal, Epidemiology; and, not least,

f.

of “good science” and mquaimqg that *it is neither ncr,:cssaxy nor sppropriste as 8

21

{c) my polleagve. et the Boston Urivessity Schopl of J3ub1ic Hca.l:th, as wcll es other
qpxdemmlogtsss suuhgsnr. Nopinsa, L .

22

t:ausamm

23,

Pmﬁesscrs .’Rnﬁunan and Weiss, ind othm:s including me, stated: “-Slgmﬁ..anc* testing,
however, is nmhca; necessary nor appa:oynata as a zequu-emm{ for dra‘wmg mfaenoes

" fhay yall instmet us in bt Ykely smaghitnde

i

'Nc fcmsi tests ofsl,gmﬁcaucemmm f.}.ws:. qneshnns (“Is;herc fm}*

other wsfxphmgmm:;ffam%&umm,u&wmomw

y Wﬁt «equally, or mare, Tikely than cguse and effect?”) Huch tests can,

2nd should, Temind ns ofﬁw#ﬂ'em ﬁa‘ntlwplay pfrhmcsmn.r , end
of.tuosabffwtn _chup@ihat
hay confribute Tothing %0 dhe "probt . of ous hypothesis” - 1 wontler
wihather ﬁwé’@d’-‘hmhasmtswqu t0p £eir - not Sily with fhe attentive
Dopils, but with the statisticians thznﬁalws Iﬁzrmpalﬂy I bphcvn we

"havea;otyut'gmu;soﬁﬂs nu.l;,i:'mnds;n{h.IJSAwhon,!m;old,w
. mﬁitars.ofjoumal,swﬂl;ctmnm mhﬂabcuusstcmn:fslgqiﬁcancp}mw _

motbaenappllmﬂ "’7 ‘ ;

5

Thus, BII{ ch:de:l ‘.thosu vgho rclmﬂ pn ilgmﬁcanae tusbs" p:o-ue or dmprovn

Sirmlarb' in an amlcus 'tn:;cfzo ihg EUS -Sagnwnc I:om't in rha Dmbetz case,

.....

from cp:.dsrmnloglc ;iata." 3

24,

'Ih" a.mcp: hn:f connnucd

" The notion ﬂm 01:13« whm data damunstmtc “statistical slgmﬁcznpc" do

iﬁ:ata whe.t is. oallui ‘chance" a5 a ,pcasjblc g;-g:laqm;oa for e set of
-o‘us:.rvmons, :aqd chssxfy the obseryations ‘significant® 9r "not
axg,niﬂcmt" based pn ih:. likelihood of obwym,g them if thm weze 1o
mlanoa:hip between the smpao’a:d cause md Eﬁ'ect. -

15 s "

Austin Brzdford Hill, m‘ﬁmmt and Disease ~ Assocmnon or Crusation? Proceedings of

mwamomm;ns(zpssyn 296 2t p. 299.

3

Rothman qd Wais.s, "Summuy of .hJ;;ummar" m&mn of their amtcm hriet‘in Dmbef:.
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25.  Testing for significance, however, is often mistaken for a sine qua non of
scientific inference,  Scientific inference is the practice of evelusting theorjes. As such,
it is & thonghtful process, reguiring thoughtful eyaluations of possible explanations for
what is-being observed. Significance testing, on the other hand, is merely a statistical
tool thet is frequently, but mappmnm;ciy, uilized in the process of dcv'-loumg
inferences.

.

26. D_. Ratmnan has stated the | Issue as follows:

With fhe fm:us pa statistical significance, if nhancv sezns o be aplal.sm}.a
esplanation, then other theories are, foo readily dlsca:dad, x—gardless of
how fenabls tnqy may be. As 8 :'-suii, effective new {regiments have ofien

* been overlopked because their effects were judged to be "not mgmﬁpam,
é ﬂusmtc 2n ndi ca:wﬁpf efficacy inthe aa:a. Conversely, if "stgnificance”
vs:e:lmrs Zind that the results of & stady are calculated 2s n;m::cbablc on the
"basis of chance, then chance is often _rejected 25 an oxplanation When

. autcm&uvc. nmlaunhons an-. cven 1&35 L.,na‘blc 9

27,  The mxtwm-s of sﬂv"aoa] tests are s!:mngl A mﬂuenceﬁ by the sizz cf the study
population, For smaL .pcnulauom, very large n'bscrved dmﬂmces of mbstantzal .mmhc
h-al:h .s:gn_ﬁcanc mav sEl ,ﬁo; be stmnca.iy ssgmﬂ‘.a:ﬂﬂ Tna. is to 8ay, & }w-gn
x:ﬁ‘cc' ahzc 2 smem..sL wopld mkﬂ sennusly from the publr health pum‘ of view. can.no* be

T

9 “Rothmas c;.‘ai., amicus brief in Danbert, clting K. Rothman, Significancs Qussting, 105 Annais of
Tritzmal Mmm' 445, 44.5-46 (1286) (c.un.ﬂons umitwgl) Acc:o:dm_g 1 m-—Ruthman-Wmss emicus brief:

A better ﬂnprae.c.. to evelualing the e-rw in scientifiy mgasorement is an use of “eopfidence intervels ™ A

- confidence Interval is & range of possible vajues for x perameter that is consistent with the observed dafa

within speified limits, The procass of cpleuisting 2 confidence itervel within the chosen limits i3 Jonow as
“intervel catimation.” See K. Rmhmm:, ngnlﬁcm.e Testigg at 1'9 L "

An lmnmm navanmga of m'unral r:st:mztmn js that it; “dn[r:s] aot rcqni.ru {resbevanit nuli nypothes's to be
set up oor [does }j force 2 decision sbout *significance’ to be mads — the sstimates czn be prosented and

.wypluated by stafistice] end ofher criterie, by the resaurcher on e s=ader. In-pddition the.estimaizs of one

inyesfigetion can be compared with others, While it is ofien the cese thal different mepsurements ot
mmethods of inyestigation or theoretical ‘wpproachss lead 1o 'different’ results, this is not a disadvantage;
fhese differences reflect imporixnt theorsticel differsnces abolt the meaning of the research amd the
Fonclusions fo be drawn from it. And it is prccmly those differences whz::n are nhanmsd by simply
reporting the A:gnlﬁumcc leve& afthe resylis, :

Rothomay, et al, amicos bﬂef In Dauber, guotleg * L. Atkins and D. Jerrett, The Slgsificance of

" “Significgnee Tests," & 1, Jrvins and 1. Miles (eds.) Demystifying Social Statistics (1978).

10 A detafled example showing how resnits can be of public heslth significance but wot statistics|
significance can bs fonnd in Ozonoff, David, "Conceptions 20d Misconceptons sbout Human Health
impact Analysis," Enviropments] Impagt Assessent Reviow, 141458-516, 1994.
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could be responsible for the worrisome effect, Conversely, in large populations, very
slight and substantively m:nmng'lm d.{ff?.ronm can be “stetistically significant."11
28, ‘Sttistical methods are sometimes viewed s standerd, agresd-upon, and

mechanical procedurss, Scientists even allow computers fo do them, seemingly without
burnan jptervention. But as any siafisticlen knows, there Is 2 great deal of judoment in

“depiding which .tests to use in which circumstances, which Tests are valid in those

urcu:w;mws and what they do and do not mean. Less well recognized is that statistics
mdns,hkcallactrvadmmpimes aﬁelimfmmtanddmggc. Ihmnmallstanstxmans
wﬂagraqcnthcp:op:wgofwwmmonﬁuscdmn. L

1

29.  When used, statistical mdhods are meent to Help scienists eva]uar.e the ppssmle

.mole of chmﬁ quqnmts myst eyaluate the poss;bmty of 2 wngment Teal ,eﬂ?cct

.m:pamdy The most h;;pormnz reason for & difference betwesn two groups, howeyer, is

an actuel effect or mﬂpmceﬁ-omthevamfglebqngmﬁ(momgwork in my
exampla),m, "A does cause B -As discussed in greater detail below, scientists
recognize that “cansation” should mot be regarded as an experimental or epidemiological

‘ resulg,i?utmzher-as a‘jﬂgn;nt" made gbout the mmwmlmm:dcmioiogmgl dsta,

See'Federal Judicial Center Ref: mcaMamml on Scjectific Evidence (1994) at p, 157
(“causation.is 2 ‘judgment issue for eplg;mwlngxsts 2nd ofhers interpréting the
amdmninloym data™). See also the pxtended discussion of this point in X. Rothman &
S.Gmmlznd,ﬂausatmnmd{lmsélmfzrmc,"jn 'K.an.mms ‘Greenland,

Moaaan:dmebgy{S.condeiimmpﬁ T T, L2 b

30 1 13 appmﬂy pot always apptuakcd that .lns 1s frue, Thm* is & mnr.any 10
belicve that somehow -z:a:uss;non 4s oot & snlueghva _judgmmt or mlm:pmte;nun but an

N P mu&g a difierence of 1/8" in height betwsn east cozsi ghildren aid west coast childcen
will bamuhallyngn:ﬁmmiymlmgembmp{ ]émnpnbmhmzsismmgesmd.
12 # good exeraple 5 the Fisher Bxuct Test, cowonly wsed for srmall tables equently cocoustered
n snvirenmental epidemisicgy. chmn waii kmovwes stetistical pm;mn, even foree fha tserto employ this
test i savera] mbis cells sontsin wepeoted ypluss of inss fhan five, even though it has bseo known for years
that toe test is inapproprinte. CL D'Agosting R, Chzse W, Belanger 4, "ihe.n;:pmpmw.n:s of som=
common procedires for testing the equality ofmiadwmﬂcbm:nlﬂp@puhhwu! Am Stalistician
42:198-202, '2388 and refrances tharein,
13. ...\As expressed by the epidomiologial Keaneth Rothoun in his Daubert amicus brjef: “The reslt of
mngﬂpﬁﬁmmtwﬁnam‘naﬂﬂmﬁrmmshngwﬂmﬁmfﬂmudﬂnsﬂﬁm the
?y ths obsgrystions themsslves to copjecturs shout the rolp chance sould heve
fhost gbsorvations " {emphesis in criginal]. Quoted b:fBexxerM'. cited 2bove (op.
cit, nm:n. xnﬂtmmn the author of & standard jext, Mudm.ﬁpmmlnhg {m neRt m), and former
Editorin Chief of the, joumal Epidensiology.

14 mﬁsmﬂg&mmmdﬁnwmlmup nofﬁmrwubmk

Pa.dups ths most hnportant cormmon threzd thaf emerges from the debated phnosop&:iu [of sciendfic

mw}tiﬁm:‘sbgwym proof is impussible 4 empiric scisnce. Tiis simple fact is especially
irspormant w epidemiologists, who ofin face the critioisss that proof is jmpossible in spidemiology, with

; melmpﬁuﬁonmnnuwmbhlnmrmﬁﬁcd:mp!m Such eAiticism may stem from a view that

experiments are the definitive sourcs of scientific knowledge. Such = visw is mistaken, Evan the most
carefil and dewiled mechanistic disssetlon of individual events crarot provide more thag associaticns.
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actual, real, objective, discoverable, and measurable property of 2 ralationship that can be
-ﬁm&nstratud empirically, as If some associations hed readable Inbeis on theny that said

“causal’ and all that scientists need is the right instrument to read the label.15 Jo sum,
alﬂ:cu,h some scientists may be loathe to admit it, and elthongh many lawyess and
judges may not believe it, there is simply no magm formula or oas)' checidist for making

cxs]mﬁc Juegmc;rt;lﬁ

31, The relative risk (RR) ox its camvalem (ths odds ratio (OR) as an sstimate of the
refative xigk) is jtself an estimate from the data of gn underlying rcalit;, the “real” rigk,
RRs or ORs, liks .other slatistics wsed to. aummamn: data, have some margin iof
“wncertainty essociated with fhe fact that the dats are in.some sense just one reatization of
an Idczl.zcd, very larze set of possible realizetions, jyst as the resulfs, of ﬂgpnmg a fair

" coln ten times yaries from one realization (set of ten lips) to the next. Thos the RR or
OR hasg & “wnﬁdcmc mwwa.” amund it tnst SXpIesses how srahl“*’ m& estimate is in
r;;pe_tsd inais 2 ; ol e A
32. A RR = 19 is a summary pt‘ the ovcnah mh: fo 2 populetion that is usually
haterogmceus with respect fo ;@mam risk factoxs, Thns it pmighi include | smok

* aleohofics, pwpla who wre obese, the point has been made repeatedly in the Ji tex_ture
mecomperied yith _graphlc examples. of how 2 study that pmduce.s 2 RR lgps then 2.0

_copld resalt &cm an exposure in which all of the cnsca, some 0f the a:zase.., or none of the
pRSes Werg ‘th,. msu.it of sxposum : ' : ’

are ‘common, bo‘En in and‘ out of c_c_sm-:, The fagt th‘_at two s,»:;cnus:s have dma:ent

. By . X ' )

15 : Thus Judge Kosinski, in the Daybsrt remand, wriles of the n‘lmuu'ﬁ cass thal it does not “attempt
"o show causation direclly; insteag, they tely on experts Who, present c:r:mm.ari:m proof uf cmmhon Y 0‘
Bours: Thers| isno such _hmg e ‘&m‘: t" ,.roaf of cmauon 3 :

16 - P;'cfcssum Rn-".nn:la.n and Grmlmd ars pot a‘on- in 1‘11'1: viey !h!.t }udgmtm!. not 2 chcckhs* ~ 1%
£ seientist's most nssft] 300! §n inferring tavsation. . Indsed, that pmpcctw= 1s. shared by 2 number of the
natlan’s Jqudmg ﬁpwnlqgms znd other sclentists,. }usmrlms of science, and pbz}osap.h«rs of scienge,
“Thus, an mnicus brigfsendered to the US. Soprpme Court in the Dauber: case by Hasverd professors
Stzphcn Jay Guuld (Zoology, Geplogy, and History of Science), Gerald Holton (Fh:rsm and History of
-Sclencs), Everert Merdelscha [Eistory 'of Scieiise), hnd Khthleen Joy Propert (Blosiziishes), Colimbia
Univecsity -professor -‘Ronald -Bayer -(Sociompsical :_Sc;mm}, ‘apd NYU “professor “Dorothy  Nelidin
{Scelology and Law) explaingd thet™ Y{cjonclusiveness i inferring eansality - .in epidemiology 25 With the
study of all free-living hwpan beings — Jsa deshre mope ofteri than, an accomplishmept ™ Amicns Brief of
. Bayer, Gonlg, ete., quoting Menvyn Susser, Rules for Inference in Epidemiclogy, § Ragulntory Toxicology
zud Phaouacology 116, 127 (1986). Th-sc scholrs weat on 1o observe that “fa)s & consequence, thaze
who seek In sefenge the imunutabje thith they find Jacking in the faw are apt 1o be disippointed.” {ibid.)
Furthermore, “Ope notsble simiferity [betwesn jaw and m?dmology} is ihe dependence of botk fjelds
wpon sibjective jndxmuﬂs In:the end, & quality which Iawyers shouid understand — )udw:mma -
matters mors then any. Scientists vae both deductive apd inductive inferance 1o sistsin the momentum of a
«continuing proocess of research. “The courts of Jaw, and the couns of 2pplication, usc inferense 10 reach
Yeoislony zbout Whet agtion to ke, Those decislons cannot rest on -certitudes, most especielly when
population risks are conyenied into individual risks.” (Ibid,, guotlng Susser, op. cil, 21 p. 122 (my fialies)).
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judgments about how much weight to give 2 study does not demonsirate that either has
friled to wse scienfifically acceptsble reasoring, but only that the witmate, opinion about
the weight fo mmdasmdyxsmhuen&ypaﬂofthsmbjwtm;udgmntpwms of
smmsts

34, I—Iqw doese sc:ewstlcgmmmly assert fhat sueh t,}ud,gmm is valid and reliable?
inumﬁmdemp&ﬁﬂmwmmmummmﬁxwh,
.that fhe experimental results in animal smdies are relevant.to humays, followed by an
ﬂmmpfmommﬂmglthmtmcgmcme. foregnmjﬂn,ﬁ:ﬁt#hchigh
énmmdmwﬂw&zmsmﬁmmﬁyﬁmnmlmgayphcsmmm
@ml?.mmngmdpmgmmmmmmmfmfm
opinions ebopt shydies.  Again, there is ample seope for shades of opmion among sxperts
who d..-voteihmrpmfassmml&maxmmm md'pgsicﬁommihesaamasof;nqm'

3s. D@mﬂmgﬂponasﬁﬂhﬁs}u&gmmofﬁxcmﬂmhdﬂy{wmmay)
ofapmmh:smy,mmdwmml “piecs™ baclmran&waﬂﬂeﬁm& orﬁ]zzyami

picture, or as_msta small pcoc anﬂ;c.mﬂnheay nfﬂm_pmmrc, o:natevpu pmpfﬂ:v

picture st 2ll18, 111 hdd:t:on, e sr.mmrs gcpmm:: m;pa:tm‘and basxc ;udgmcnt are
mvozvui

K t
1

36, ‘I‘he ob}m ,ﬁar the scimﬁst zs.tq ;ake £hc g:vaﬂablc mctgte ;}mccs, Jadge fh-::
mwmaimdaxtunalmiém, and assemble & picture {ambqryozwnﬂdquiagnoms),

.usgs memagomy-oftbc clear.and definite (1.:., internally valid) asd the mostmlwam
:(i.s., extomally valid) pieces into 2 coberent, ‘snsible; comprehepsive, and “elegant”
pictue of “renlity,” s.e,:a.pwtm.thnt ropmsmts;ns ur.hnr d:msmnabcm whz.t is

hanpmmg “19 ....

37. Insuchz aomlex pmcass and wrm pmc.ucal matters ofccnssquanw ststal:z-;. it is
not swprisipg thel differences of ppinjon develop, ‘It js also not swprsing that such
differences are bghl;ghted ang, indeed, magnified by the sdversary propsss, But even
“when so magnified, such disagreements are not merely artifects of the adversary process,
but actually essential feafures of science 8s it is ronﬁm:ly practicegd rather fhan md:nce
of ﬂawad scientific reasonmg orm:tho;lolovy '

_33 Insum,&cimustsmay(andoﬂmdo)amgmzabommnhp:msmummzhy
valid (which ones can be used in putting together a picture), disagree about which pieces

17 Tt should be noted here that high doss animal studies are generally accepied by scientists and
reguintors. CE, for example, Huff, et al., "Carcinogoncsis smdies: Results of 398 sxperimenis in 104
chemicals from the US-National Toxicology Program”, Ann NY Aud Scl 554:1-30, 1588. Cf alsc,
R-&rmm&ﬁd.un?mw,m 190-19%,

¥ Bxemal end mmmvﬂxﬂqmmmb'gawmﬁm “ruiulzﬁity"m'ﬁr' riterfs of the
Datbert Court.

19 Bes Kubn, op cit.
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axe externally valid (relevant and suiwbie for fitting into the p:cu.u-e,}, and disagree about
where each internally and extemally valid pisce should go, that is, justhow to assemble
the relevant pisces of the puzzfe. What scientists do not disagres about, though, is that
they routinely select pieces and assemible such pictures and call t}m end pmduc“ of thxs
process of se.}ectmn and assemb‘y an explanation. :

39 In fhis matter, I havc :cvwv;cd various ﬁeposmons, State of 'Ie;m.csse» and
Federal agenocy x-_ports consulting reports, -and shipping records dopumepting the
trensport ofmaélnaotxvr scrap meial and parfs by tain, (o the Withcmpoa.n site at 901
Maryville Pike Road, in Knoxvme, Tennessee, 1, have, read a Depastment of Enc*'gy
memn-mdum datcd December,17, 1591 whxch notes ﬂmtmat-nal trapsporied from dhe
Y212, amlh 25 facififies at Oak Ridge is “potexntially contaminated mﬁhplnt:}mm The
‘primary cerrtarmnants of ccaccm mﬂmsa;adwactwc mtcuuis are cmnzhed pranivm and
Pu-239 and fheir Aecay producss, which are emitfers cﬁ‘;a.lgna end gamma radiation,
Thess types pfi jonizing rediation are imown o taise hung vancer in humans (see 1ARC,
2000, 2001; UNSCEAR, 2000). Pluatonium 238.is classified by the Intmanonsl A”s::ncy
for Research on Cencer (LARC) asa C. droup 1 1 (estabhshed} h.mnan "armugcn.

40.. My coheagucs Dam Rm)‘xs:dsm and Stg;}re W_ng, Bt the Umvarsny of Norfh
. Carpling School of Public  Health, “have stadied the zzuses .of desth in % dohort ©f
radigiion woskers &t Oa... Rdg~ Tacilities fRu;hardson meg, 1999, Richardson! and
‘w‘\fmg, 2006). I the ianalyms of raﬁw_nn anrl deatirs in Oak R:{ﬂgx: “-15&1:1:131 mboratory
published in 1999, dny noted that tn..r-* was #n jncrease in deaths due 10 CEDCET ; thet wes
especially evident in those whoac .’Rdi;.‘-.lf}:l dose wes rmwed after age 45, This was also
trps For those wozkers who -Giéd of fung cancer, and these results were .smnsﬁ;:al'ty
significant by the .qsual ucm.?onno: (p<09). Although they did-zot have dirset
informstion on pigaretis famohng in thess sworkers, they used indirect methods 1o
oyaluate the potential Tor confounding by this factor and foms ihz. t.br: cmci was llic.ly
dpe o ther dxanpn B\Cpoaurc S ) : ; v

41. In ther smdv m.ai'shed in 20{}9, Richardson and Wm,, focused on lung cancer
deaths in workers a'f the ¥-12 plant. 1o fosir casc—contro] analysis, fhey a]so found &
positive association, batween both cxtemal rediafion dose and Iing cancer deaths and for
the joint effect of bolh intemal (where messured) and sxternal radiation dose and lung
cemcer deaths ju these workers. The sssociation wes strongest in the Workers viho bad the
hiphest external and mt:ﬂu,d doses (RR=2,23; 95% CI 0.74-6 73) but were polty seyen
deaths.in thiy category and the risk estimate was not statistically sgumuan’r by the usual
convention. Inthis study, the authors-egain reported da introased risk of inng cznccr in
workers whose exposure Wes accumulgted primarily at ages 35-49 and 3{}+

42,  Defendant CSX expert David Dooley estimated Mr. Payne’s radiation dose using
a hypothetical breaskdown of radionuclides that sssumed negligible (0.01% of activity)
exposare to plptordum-239, His analysis was mot based on measwred amounts of
plutoninm exposurs or actual contemporansons measurements of M. Payne’s radiation
exposyre ar measured environmental levels where he worked at the Witherspoon rail yard
or scxap facility. As a result, his esfimated dose fo Mr. Payne is speculative.

¥
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Neymncicss, his caloulation ;ﬁu:esulted in.ap gstimated probebilify of causefion of
2.99%. Thismnsthat,mmvrﬂh.&ms;peqﬂm assumphomhemdmcalcﬁlﬂum'lbﬁ
radiation doss Mr, Payne received while employed by CSX, the Doolpy :epcrt mncludes
fbgtﬁusopnmbmndmbsnskofdzwlopmg lungqmc: 2 :

44. | 3@01‘41’1818 ﬂummhmnﬂAcadem}' pfScmnccs Co.nnmttu;pn
Biological Effects.of Ionizing Radiation (BEIR VII) report, “A significant -positive
assoiation With hing cancér was M@dmﬁc,&% [Atomic Weapons Establishment]
ang ORNL [Oek Ridge Natiopal Libarstory] ; stdigs (Beral and ofhers 1988; Wing and
others 1991), ;arn‘hou‘tm:b' among those @xposed %o radionuélides 4n the AWE and o -
nonmonthly “workers at ORNL, infcmahqn on 1obaceo smoking . ves, available
_ systematically in thesc studies™ (BRIR VI, v. 198) This report further riotes that “Lung,
.iwsx. 2nd bone are the nmi’natmmv:mq}am:st dases. {"rmn. plmanmm,md pXCESS
caneess in.all fhree orizans have been linked Zlearly 2o ,?lutmmn £Xpostre AXORS. May,ak
Workers t@ﬂbar:m&ufuezs 2000; K.D.'-hmnikwnmd others 2090 Kmshelme;rmﬂ o&u::s
'2000)”{33{11‘5!11,;: 200 . o AR T -

%5. . The wxdm.a: regazdmg asbes;us and, lm:lg canc::: is volum;nous -aud _g(;as ba,c@:,
' uzg;.ﬁ;s (ARG, '1987). Mt is mdomecqggmm $he ‘sciéatific 4nd medical tommunity
that -asbestos is cgpq‘b.lc of pavsing Jpng cancer, and ghel its:effect is mlﬂnphpd whén
comibined v&tb ) sigarens am;qko n@nsu:a (Schknfﬁ{aetal. 1979). 'In fac;,a‘hc,-;nmt ffect
of ngamt:e smqk; and Asbegtos in producin, Emgg cancer is .o.nc of ih. clasmc mmp‘lcs

of synqy (Roﬁ:ma.nz ‘19?4) in ;1;5 neld of @zﬁ.e;pmlogy

- -I.lefmdmts mspms Commd&qpoassntﬁmhmg cancer mnnqtbpapnbn:-.d
Yo, 2sbéstos exposure In fhe sbspncs of evidance of gsbesiosis, & st diseass producing
scacting of the Sung Qame. that is apcﬁﬁc'#o asbestos, This is got suppuztaﬁ by the
‘relevant ssientific 'htammra f[sqc ”Wmnool; en& Ismhp;g, 1986 W'Ikmson‘, gtal,1995;
‘iplcolstein, 1997; Collen, i al, 2009), Tn particular, ’f!nkeistcm ¢arciully examined lung
omncer in & cohqr of Oitario igsbestns-gcment ’wo:l;f:rs and ‘found Inat there were 123
r:p;‘cs in ﬂe.-rson wi"thom asbesbms. To ‘tlus Zrolip of asbestos-expos:d wmkers the

“standardizéd mortality rafio (SMR) wes 5.53 {95% Cl 2.86-9.68) in those wbo dicd more
m tw;nly years sincé fu:sf Zxposure. '11-.1; means that'm:;: ns}: of dm from 1‘cmg
canter Wes s%ahxﬁeally s:gmﬁcanﬁy slc,vatc:i in the' absgnc? pf ;;udmc of zscnst?m
‘Finkelstein boncindes thgt tithe statement ‘radiographic. BSbestosis is a prerequisite For
.asbestos-ettributable Jung cancer’ js logically untshable,” (Finkelstein, 1997, 0. 347) ]}'s
Eommdﬂmpoboﬁtmakzﬂm lcg:mliymbhstahmm o R b e L

43. 1n :ﬁponsc 1o a mgust by {‘he 'Impcsse‘ Dcparlmeui Qf Hoal.fh u.nd Dbpa:tment
of Eqyiromment gnd Conseryation, fhe Agency for Tpx:.o .Suhsfance:s .2nd  Disease
Registy conducted a Health Copsultation gn fhe Witherspoon site. This wes,summarized
in 2.mémorandum dnto&Dac 7, 1993; the’ memorandum reviews fthe sits history, the
beginning of. fhe clean-ip in the 19805, and ihe stafus of the contamination znd
mnmnsk to the pnbhc as of 1993. !.B_n;ud on sempling of verious sediments, soil

in 11990, 1991 =nd 1993 conducted by the State of Teonessee anda LSX
cc:\‘-zm (CRIJ me,), the ATSDR cahmatcd tb.s nsk fmm mdmiogmm cqmammanis

]
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present. They noted that data were incomplete but that using standard assemptions for a
site of this type, & 10-year old child ‘might receive 25 mrem/year angd an adult 40
rrem/year from inhaling suspended solis near the site, The ATSDR recoamended
further sampling -of soil and sediment for radioactive materials, and continued restriction
of mctess to the contaminsted site by the public and confinued precautions 1o-protec
“‘ﬁm on 1zie Sf_i..fmm exposurs fo raumax:twc matcrials and other contaminants.

49, There § is po, guesﬁon that asbestos, elpha and gamme racmbm such as emitted by
enriched wranium-235, and phatonium-239 ere established humen carcinogers ‘and have

been so desig gnated by the rglevant wmmanenal -and naucmal cenoer a.nd Iaﬂl,.,’hm'l

pmtcmoﬁ argam.al’ons et -

50. Basﬁl on ‘!h" above it is my qymm-;. to 2 masonab le ﬁegm“ of scientific
certainty, shat alphs radzanen irom enriched wranium and plntcmu:n is capable of causing
‘or contributing o the mvclopmﬁnf {:f tung cancer ia expoged humans. Jt 35 my opivion,
1o 2 ressonable degree of scientific certainty, that esi;s:smn is ‘also *c:apa;::m of causmg or

< coninoutmg to lmg cancer in .xposea humans

g nolc‘. Jl of the cmons in this rc,pu“ 1o 2 reasoneble degres of s:xcntmc cerfainty, I
reserve the right o ftzz‘zn,.r supplement fhis report and mauoad tothe reports submitt=d by
the defense, : e .

i

Signed 2t Boston, MA on hme 9, 2009, | .

l Jsbad Y. [

Richard W. Ciapa, D.Se, M?"-{

%
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IN THE CIRCUIT COURT FOR KNOX COUNTY, TENNESSEE

ANNE PAYNE, widow of FigzD
WINSTON PAYNE, deceased i in 3
mo s 4 AN 15 18

Plaintiff] 3 §_ vyame N0, 2-231-07
Gafnlld ﬁ- e | R
ok Gint "T l§'F’l CLERK
CSX TRANSPORTATION, INC., §
: §
Defendant. §

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Upon full consideration by the Cour.t of CSX Transportation, Inc.’s (“CSXT”) Motion for
Summary Judgment, Memorandum in Support of Motion, Statement of Undisputed Material
Facts, and PlaintifPs Opposition to Defendant’s Motion for Summmary Judgment, the Comt
makes the following findings and conclusions of law. :

1. Plaintiff sues CSXT under the Federal Employers® Liability Act, 45 US.C.A. §§ 51, ef seq.
(“FELA™' claiming that CSXT negligently exposed her decedent, Mr. Winston Payne, to
asbesios, diesel exhaust, and ionizing radiation during his employment with CSXT, and that
such exposures caused or contributed to his development of cancer and eventual death.

This Court, pursuant to Rules 702 and 703 of the Tennessee Rulss of Evidence, and the

!\-J

requirements of those rules as set forth in applicable Tennesses case law, has previously
excluded the specific medical causation testimony of Plaintiff’s experts, Dr. Arthur Frank
and Dr. Ross Kerns.

3. Pursuant to Tennessee Rule of Civil Procedurs 56, CSXT inoves for sumnmary judgment on

the ground that Plaintiff cannot prove that Mr. Payne's alleged occupational exposure to

' As part of her FELA claim, Plaintiff ziso alleges that CSXT violated the Locomotive Bailer Inspection Act and
certzin related faderal safety regulations, and that said violations constitute negligence per se under her FELA cleim,

1
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radiation, diese}l exhaust, and asbestos caused or contributed to his injuries, which is a
reguired element of Plaintiff’s FELA claim.

4, Plaintiff filed a Response in Opposition in which she opposes CSXT’s Motion for Summary
Judgment. Plaintiff admits that this Court excluded the specific medical causation testimony
of Drs. Frank and Kerns, and further admits that, as 2 result of those rulings, she has no other
expert testimony of specific medical ceusation connecting Mr, Payne’s injuries to alleged
exposures to asbestos, diesel exhavst and/or radiation in his CSXT work environment. In
her Response in Opposition, Plaintiff does not assert any other basis by which to satisfy the
causation element of her claim,

Plaintiff has waived the thirty-day time period provided in Tennessee Rule of Civil

i

Procedure B.‘.il.;‘i: 56 within which to respond to CSXT's Motion for Summary Judgment.
C8XT’s Motion for Summary Judgment is thersfore rips for consideration by this Court,
WHEREFORE this Court finds and concludes that, in the absence of competent proof
that exposures to asbestos, diesel exhaust, and/or ionizing radiation caused or contributed to the
injories suffered by Plaintiff’s decedent, Plaintiff cannot prove an essential element of her FELA
cigim. There being ne genuine issue of material fact as 1o specific medical causalion, the Court
GRANTS summary judgment o CSXT.
Accordingly, it is ORDERED, ADIUDGED and DECREED that the Plaintiff's
Complaint be, and the same hereby is dismissed with full prejudice with the Court’s Statement of
Costs o be taxed against the Plaintiff for the collection of which execution may issue, if

NeCessary.
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IT IS SO ORDERED, this_ < day of

Mool ,2012. @t

APPROVED FOR ENTRY:

GILREATH & ASSOCIATES

M_
Sichdy*W. Gilreath, Esg., BPR #002000
550 Main Avenue, Suite 600
P.0. Box 1270
Knoxville, Tennessee 37501-1270
(865) 637-2442

]

AND

SHAPIRO, LEWIS & APPLETON
Richard N. Shapiro, Esq.

1294 Diamond Springs Road
Virginia Beach, Virginia 23455

(757) 460-7776
ATTORNEYS FOR PLAINTITT
BAKER, O’ T, ATKINS & THOMPSON

Posi Office Box 1708
Knoxville, Tenmessee 37901-1708
(865) 637-5600

AND

-338-

Jolin W. Ba¥er, Ji, Esq., BPR #001261
Enlily L. Herman-Thompson, Esq., BPR # 18
260 ngston Pike, Suite 200

10 1¥ane

NN

The Honorable Dale Worlaman
Cireait Court Judge



THE JORDAN FIRM

Randall A. Jordan, Esq., GA BPR #404975
Grant C. Buckley, Esq,, GA BPR #092802
Karen Jenkins Young, Esq., GA BPR #380810
Christopher R. Jordan, Bsq,, GA BPR #404424
R. Stan Baker, Esq. GA BPR #141654
1804 Frederica Road, Suite C

P.O, Box 20704

St. Simons Island, Georgia 31522

ATTORNEYS FOR DEFENDANT,
CSX TRANSPORTATION, INC.
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2013 Tenn. App. LEXIS 836, *

ANNE PAYNE v. CSX TRANSPORTATION, INC.
No. E2012-02392-COA-R3-CV
COURT OF APPEALS OF TENNESSEE, AT KNOXVILLE
2013 Tenn. App. LEXIS 836

September 16, 2013, Session
December 27, 2013, Filed

SUBSEQUENT HISTORY: As Corrected January 18, 2014.

PRIOR HISTORY: [*1]

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court Reversed; Case Remanded
with Instructions. Appeal from the Circuit Court for Knox County. No. 2-231-07. Harold
Wimberly, Judge.

Payne v. CSX Transp., Inc., 2012 Tenn. LEXIS 15 (Tenn., Jan. 13, 2012)

DISPOSITION: Judgment of the Circuit Court Reversed; Case Remanded with Instructions.

_'warrant a new triaI because the mstructmn gwen trackad FELA = causatlon }anguage [3]- A
:contnbutory negllgence'-mstructlon dld not err. because At quoted FELA's cantrlbutory negllgence
provision; [4]-It was ;
C.F.R.'§ 174.700, on
employee was exposed:-f 0 radi ‘wty after 1976 [5] -References to |mpr0per ewdence d:d not
requrre a new trial because adequate curative mstructlons were gwen

HNIThe Federal Employers Liabi ity Act 45 U.S.C.S. § 51 et seq prowdes a cause of
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% action for employees of railroads engaged in interstate commerce who are injured on
the job. More Like This Headnote

ederal Employers' Uability-Act'tLL i

ts: Transpurta ion Tors :> Rall Transpnrtatlon

””25ee4suscs §51

J“”"’:"The Federal Employers Lzablllty Act (FELA), 45 U.S.C.S. § 51 et seq is broad and

% remedial, and it is to be liberally construed in order to accomplish its purposes. Unlike
a typical workers' compensation scheme, which provides relief without regard to
fault, 45 U.S.C.S. § 51 et seq., provides a statutory cause of action sounding in
negligence. Under FELA, a railroad-employer's liability is premised upon its
negligence. In order to recover, an employee must show: (1) that an injury occurred
while the employee was working within the scope of his or her employment; (2) that
the employment was in the furtherance of the railroad's interstate transportation
business; (3) that the employer railroad was negligent; and (4) that the employer's
negligence played some part in causing the injury. FELA does not define negligence.
When considering whether an employer was negligent under FELA, courts are to
analyze the elements necessary to establish a common law negligence claim. The
issue of negligence is to be determined by the common law principles as established
and applied in federal courts. Thus, the plaintiff must prove the traditional elements of
negligence: duty, breach, foreseeability, and causation. More Like This Headnate

Torts > Negligence > Defenses > Assumption of Risk > General Overview “au

Lt

Torts >'Negligence > Defenses > Comparative Negligence > General Overview 'au

‘ro'r.t_é > "e_'gligenr:e.; Defenses > Contributory. Negligence > General Overview {@ :

: >"Ra|! Transportatlon > 'ederal Employers LlElbﬂltY Actﬁ

”"“The Federal Employers Llablhty Act (FELA), 45 U.S.C. S § 51 et seq dewates from

X the common law by abolishing a railroad's common law defenses of assumption of the
risk, 45 U.S.C.S. § 54, and it rejects contributory negligence in favor of comparative
negligence, 45 U.S.C.S. § 53. In FELA cases, an employee's negligence does not bar
relief, but the employee's recovery is diminished in proportion to his or her fault. More
lee Thrs Headnote

HNS nder the Federal Employers' Liability Act, 45 U.S.C.S. § 51 et seq., an employer
¥ railroad has a duty to provide a reasonably safe workplace. This does not mean that
the railroad has the duty to eliminate all workplace dangers, but it does have the duty
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of exercising reasonable care to that end. A railroad breaches its duty to its
employees when it fails to use ordinary care under the circumstances or fails to do
what a reasonably prudent person would have done under the circumstances to make
the working environment safe. In other words, a railroad breaches its duty when it
knew, or by the exercise of due care should have known, that prevalent standards of
conduct were inadequate to protect a plaintiff and similarly situated employees. More
Like This Headnote

*

SEEER
HN7 Under the Federal Employers' Liability Act, 45 U.S.C.S. § 51 et seq., contributory
£ negligence on the part of an employee does not operate even to diminish a recovery |
where an injury has been occasioned in part by the failure of a carrier to comply with
the exactions of an act of Congress enacted to promote the safety of employees. In
that contingency the statute abolishes the defense of contributory negligence, not
only as a bar to recovery, but for all purposes. The federal courts have referred to a
violation of a statute or regulation enacted for the safety of employees as "negligence
- se." More Like This Headnote

;"’See 45U.5.C.S. § 54a.




rncedure > Trials > Jury Trlals > Pm\nnce cf Court &-Jury

H10 It is for a jury to deterrnme the facts and a trial ]udge to apply the appropriate
* principles of law to those facts. More Like This Headnote

_‘iz\}'.iI.IProced_ﬁ're) Trials > Jury Trials >.'I_5:fovince of Court & Jury 4‘3] T

: '?I?“'ﬁrts >"IN'ecjiigence > Defenses > Contributory Negligence > Limits on Appi‘rcatibn > General Overvlewi:.lﬂ

Turts > Trapsportation Torts > Rail Trans;:i'cartation_ >'Federal Employers' Liability Act 't@

HN11 45 ,5.C.S. § 53, eliminating contributory negligence when a defendant is guilty of
X negligence per se, provides a principle of law to be applied by a trial court after a
jury has determined the facts. The responsibility of resolving questions of disputed
fact, including the assessment of damages, is entrusted to the jury. Tenn. Const. art.
I, § 6. More Like This Headnote

(Civil Procedure > Trials > Jury Trials > Verdicts > General Overview S

HN1Z Ao jury's verdict is the foundation of the judgment in civil cases where the parties

& have invoked their constitutional or statutory right to a jury trial. It represents the
jury's final statement with regard to the issues presented to them. The verdict,
whether general or special, is binding on a trial court and the parties unless it is set
aside through some recognized legal procedure. Accordingly, neither the trial court
nor the parties are free to disregard a jury's verdict once it has been properly
returned. More Like This Headnote

?Ciuil_ Procedure > Trials > Jury Trials > Verdicts > Gene_fal Dver\riew'fa.

}I._;F\’r_ocedure > Judgments > Entry, of J_udgrnénts > General Overview i

£tv1l Procedure > Judgmenta > Rellef From Judgment > Motmns for New Trials ﬁ

HN13 It is a trial court's duty to enter a ]udgment that is ; consistent with a jury verdic‘t Th15

X duty is, of course, concomitant with the trial court's duty to decide whether to
approve the verdict as thirteenth juror in ruling on a motion for new trial. More Like
This Headnote

Civil Procedure > Trials > J:jry Trials > Verdicts > General O'verview_@.

e

wiel T

CwlT Procedure > Judgments > Entry: ofJudgments > General DVENLEW ’:"
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HN14There are some narrow exceptions to the general principle that it is a trial court's

-t- duty to enter a judgment that is consistent with a jury verdict, including one that is
found at Tenn. R. Civ. P. 49.02, which gives the trial court some leeway when there
are inconsistencies between a general verdict and a special verdict. More Like This
Headnote

Wb

e A R ¥

H16 It is true, as a general pnnapie, that a jury may amend or change their verdict at

X any time before they have been discharged, or, if they bring in an informal or
insufficient verdict, a court may send them back to the jury room, with directions to
amend it, and put it in proper form. But in cases citing and applying this general rule,

s initial verdict was defective i some manner. More Like This Headnote

he ur

BNirenn, R, Clv, P, %9.02 mandates that when 2 general werdict arid answers:t
X interrogatories are harmonious, a court shall direct the entry of the appropriate
judgment upon the verdict and answers. More Like This Headnote

PN81n reviewing a trial court's disposition of a motion for new trial in a Federal
Employers' Liability Act, 45 U.S.C.S. § 51 et seq., case, the federal standard is
applied. Under the federal standard, a trial court has the power and duty to order a
new trial whenever, in its judgment, this action is required to prevent an injustice.
Common grounds for granting a new trial include the verdict is against the clear
weight of the evidence, a prejudicial error of law, or misconduct affecting the jury. A
trial court's decisions on motions for new trial ai';l reviewed on an abuse of discretion
standard. More Like This Headnote




Y

N

2

!

!'.p'rccedl..l.ré} Trials > Jury Trials > Jury Instructions > General Overview "

ivil Procedure > Trials > Jury Trials > Jury Instructions > Requests for'Instructionstg.

HN12 3y instructions must be correct and fair as a whole, although they do not have to

X be perfect in every detail. Jury instructions must be plain and understandable, and il
inform the jury of each applicable legal principle. On appeal, jury instructions are
reviewed in their entirety and in context of the entire charge. An appellate court will
not invalidate a jury charge if, when read as a-whole, it fairly defines the legal issues
in the case and does not mislead the jury. A trial court should give requested special
jury instructions when they are a correct statement of the law, embody a party's
legal theory, and are supported by the proof. However, the trial court may decline to
give a special instruction when the substance of the instruction is covered in the
general charge. An appellate court will not reverse the denial of a special request for
an additional jury instruction where the trial court fully and fairly charged the jury on
the applicable law. More Like This Headnote

=

LCivil Procedure > Trials > Jury Trials > Jury Instructions > General Overview ;j

s : ; : : :
LlTorts.> Negligence > Causation > Proximate Cause > General Overview ‘il

Ak . . 5 et i, ==
‘forts > Transportation Torts > Rail Transportation > Federal Employers' Liability. Act il

HN20The Federal Employers' Liability Act (FELA), 45 U.S.C.S. § 51 et seq., does not

& incorporate "proximate cause" standards developed in nonstatutory common-law tort
actions. The charge proper in FELA cases simply tracks the language Congress
employed, informing juries that a defendant railroad caused or contributed to a
plaintiff employee's injury if the railroad's negligence played any part in bringing
about the injury. FELA's language on causation is as broad as could be framed. Given
the breadth of the phrase "resulting in whole or in part from the railroad's
negligence," and Congress's "humanitarian" and "remedial goals," it is recognized
that, in comparison to tort litigation at common law, a relaxed standard of causation
applies under FELA. Under FELA, the test of a jury case is simply whether the proofs
justify with reason the conclusion that employer negligence played any part, even the
slightest, in producing the injury or death for which damages are sought. This is a
general standard for causation in FELA cases, not one addressed exclusively to
injuries involving multiple potentially cognizable causes, and it conclusively

determined that a proximate cause instruction is not required in FELA cases. More
Like This Headnote

iy \:. itk ¥ ¥, Lok . 3 —
ﬁ'orts > Negligence > Causation > General Overview *:3

B :

ilorts > Negligence > Defenses > Contributary Negligence > General Overview ‘s
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HN211 5 Federal Employers' Liability Act, 45 U.S.C.S. § 51 et seq., case, the same
X standard of causation applies in assessing both the negligence of a defendant railroad
and the contributory negligence of a plaintiff employee, More Like This Headnote

HN22 peasonable foreseeability of harm is an essential ingredient of Federal Employers'
X Liability Act, 45 U.S.C.S. § 51 et seq., negligence. More Like This Headnote

! e 5
HN23 1 a Federal Employers' Liability Act, 45 U.S.C.S. §
& correctly instructed on foreseeability when it is instructed that negligence is the
failure to observe that degree of care which people of ordinary prudence and sagacity
would use under the same or similar circumstances, and that a defendant's duty is
measured by what a reasonably prudent person would anticipate as resulting from a
particular condition — defendant's duties are measured by what is reasonably
foreseeable under like circumstances — by what in the light of the facts then known,
should or could reasonably have been anticipated. More Like  This H

HN24 \with regard to foreseeability and notice in Federal Employers' Liability Act (FELA), 45
% U.S.C.S. § 51 et seq., cases, the law is clear that notice under the FELA may be
shown from facts permitting a jury to infer that a defect could have been discovered
by the exercise of reasonable care or inspection: Under familiar law, a defendant may
not be convicted of negligence, absent proof that such defect was known, or should
or could have been known, by defendant, with opportunity to correct it. This rule is
applicable to FELA actions where negligence is essential to recovery. The
establishment of such an element, however, may come from proof of facts permitting
a jury inference that the defect was discovered, or should have been discovered, by
the exercise of reasonable care or inspection. More Like This Headnote
A Ty T I a.
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To prove a breach of duty under the Federal Employers' Liability Act, 45 U.S.C.S. §

% 51 et seq., an employee must show that a railroad knew, or by the exercise of due
care should have known, that prevalent standards of conduct were inadequate to

protect the employee and similarly situated employees. More Like This Headnote

HN26 1 instructing a jury, a trial court ay decline to give a special instruction when the
X substance of the instruction is covered in the general charge. The fact that a special
request for jury instruction asserts a correct rule of law does not make it proper jury

charge maeal. More Like This Headnot:

’l"” A ]ury is presumed to have followed a trlal court's instructions. More Like This Headnote

A motion for a new trial made after a jury verdtct trlggers a trlal court s duty to
independently assess the evidence and either approve or disapprove the verdict.
Because the trial court is reviewing and weighing the evidence as did the jury, this is
generally known as the "thirteenth juror"” rule. There are significant differences
between the Tennessee standard for reviewing the evidence as thirteenth juror and
the federal standard, and the federal standard applies in Federal Employers' Liability
Act, 45 U.5.C.S. § 51, cases. The standard federal courts employ in deciding whether
to grant a new trial is whether the verdict is against the "clear weight" of the
evidence. When ruling on motions for new trials based upon sufficiency of the
evidence, a court may set aside a verdict and grant a new trial when it is of the
opinion that the verdict is against the clear weight of the evidence; however, new
trials are not to be granted on the grounds that the verdict was against the weight of
the evidence unless that verdict was unreasonable. Thus, if a reasonable juror could
reach the challenged verdict, a new trial is improper. More Like This Headnote

HN29 A trial court may not set aside a verdict to grant a new trial if the judge would have

X reached a different verdict. The trial judge, exercising a mature judicial discretion,
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should view the verdict in the overall setting of the trial; consider the character of

the evidence and the complexity or simplicity of the legal principles which the jury
was bound to apply to the facts; and abstain from interfering with the verdict unless
it is quite clear that the jury has reached a seriously erroneous result. The judge's
duty is essentially to see that there is no miscarriage of justice. In Tennessee, the
law is clear that if a motion for a new trial is filed, then the trial court is under a duty
to independently weigh the evidence and determine whether the evidence
"preponderates” in favor of or against the verdict. At a very basic level, the standards
are quite different since the Tennessee standard uses "preponderance" of the
evidence, while the federal standard requires that the verdict be outweighed by the
"clear" weight of the evidence. Under state law if a judge is "dissatisfied" with a jury
verdict then the trial court is at liberty to order a new trial. Under the federal
standard, the verdict must be unreasonabie. Under state law a court must make an
independent decision, while under federal law if a reasonable juror could have
reached the verdict, the trial court is to defer. More Like This Headnote

X Federal Employers' Liability Act, 45 U.S.C.S. § 51 et seq., case tried in state
court. More Like This Headnote

COUNSEL: Richard N. Shapiro, Virginia Beach, Virginia; Sidney W. Gilreath and Cary L. Bauer,
Knoxville, Tennessee, for the appellant, Anne Payne.

Randall A. Jordan, Karen Jenkins Young, and Christopher R. Jordan, St. Simons Island, Georgia;
Evan M. Tager and Carl J. Summers, Washington, D.C.; John W. Baker, Jr. and Emily L. Herman-
Thompson, Knoxville, Tennessee, for the appellee, CSX Transportation, Inc.

JUDGES: CHARLES D. SUSANO, JR ~., P.]., delivered the opinion of the Court, in which THOMAS
R. FRIERSON, Il », J., and D. KELLY THOMAS, SP.J, joined.

OPINION BY: CHARLES D. SUSANO, IR -.

Winston Payne brought this action against his former employer, CSX Transportation, Inc., «
under the Federal Employers' Liability Act ("FELA"), alleging that CSX negligently exposed him to
asbestos, diesel fumes, and radioactive materials in the workplace causing his injuries.* The jury
returned a verdict finding (1) that CSX negligently caused Payne's injuries; (2) that

CSX [*2] violated the Locomotive Inspection Act or safety regulations regarding exposure to
asbestos, diesel fumes, and radioactive materials; and (3) that Payne's contributory negligence
caused 62% of the harm he suffered. The jury found that "adequate compensation" for Payne's
injuries was $8.6 million. After the jury returned its verdict, the trial court, sua sponte,
instructed the jury, for the first time, that, under FELA, its finding that CSX violated a statute or
regulation enacted for the safety of its employees meant that plaintiff would recover 100% of the
/ damages found by the jury. The court sent the jury back for further deliberations. It shortly
returned with an amended verdict of "$3.2 million @ 100%." Six months after the court entered
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judgment on the $3.2 million verdict, it granted CSX's motion for a new trial, citing "instructional
and evidentiary errors." The case was then assigned to another trial judge, who thereafter
granted CSX's motion for summary judgment as to the entirety of the plaintiff's complaint. The
second judge ruled that the causation testimony of all of plaintiff's expert witnesses was
inadmissible. We hold that the trial court erred in instructing the jury, [*3] sua sponte, on a
purely legal issue, i.e., that the jury's finding of negligence per se under FELA precluded
apportionment of any fault to the plaintiff based upon contributory negligence, an instruction
given after the jury had returned a verdict that was complete, consistent, and based on the
instructions earlier provided to it by the trial court. We further hold that, contrary to the trial
court's statements, the court did not make any prejudicial evidentiary rulings in conducting the
trial, and that its jury instructions, read as a whole, were clear, correct, and complete.
Conseqguently, the trial court erred in granting a new trial. We remand to the trial court. We
direct the first trial judge to review the evidence as thirteenth juror and determine whether the
jury verdict in the amount of $8.6 million is against the clear weight of the evidence. If it is not,
the trial judge is directed to enter judgment on that verdict. If, on the other hand, the trial judge
finds that the larger verdict is against the clear weight of the evidence, the court is directed to
enter a final judgment on the jury's verdict of $3.2 million. The trial court's grant of summary
judgment is rendered moot [*4] by our judgment. However, in the event the Supreme Court
determines that our judgment is in error, we hold that the grant of summary judgment was not
appropriate.

' FOOTNOTES

1 The primary illness was lung cancer from which the original plaintiff died. We refer in this

OPINION
L.

Payne worked for CSX as a trainman and a switchman from 1962 until his retirement in 2002. In
2005, he was diagnosed with lung cancer. He underwent extensive medical treatment, including
43 rounds of chemotherapy and 44 radiation treatments. He filed this FELA action in 2007,
alleging that CSX was negligent in exposing him to asbestos, diesel fumes, and radioactive
material in the course of his employment, resulting in his injuries, particularly his lung cancer.
He also alleged that CSX was guilty of negligence per se when it violated several statutes or
regulations enacted for the safety of its employees. CSX denied liability and alleged that Payne's
contributory negligence, specifically his cigarette smoking, caused his injuries. Payne started
smoking in 1962, smoked a pack a day on average for approximately 26 years, and quit in 1988.
After Payne died on February 24, [*5] 2010, his widow, Anne Payne, was substituted as
plaintiff.

A ten-day jury trial took place over the course of two weeks in November 2010. After the close of
proof, the trial court instructed the jury and provided it with a verdict form including special
interrogatories. To aid the reader, the jury verdict form is hereinafter set forth in its entirety,
with the jury's handwritten answers in italics:

1. Was the defendant negligent as defined in these instruction[s]? Yes

2. If you answered yes to question one, did that negligence cause in whole or in part the harm
suffered by plaintiff? Yes

3. If negligent, was the defendant negligent with regard to:
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Asbestos exposure? Yes
Diesel exposure? Yes
Radiation exposure? Yes

If your answer to any of these is yes, did negligence of the defendant cause in whole or in part
the harm suffered by plaintiff as a result of:

Asbestos exposure Yes

Diesel exposure Yes
Radiation exposure Yes

4. A. Did the defendant violate the Locomotive Inspection Act or any regulation concerning
locomotives read to you regarding asbestos and was any such violation a legal cause of plaintiff's
harm? Yes

B. Did the defendant violate the Locomotive Inspection Act or any regulation

concerning [*6] locomotives read to you regarding diesel fumes and was any such violation a
legal cause of plaintiff's harm? Yes

C. Did the defendant violate any regulation read to you regarding the operation of railroad cars
and transportation of radioactive materials read to you and was any such violation a legal cause
of harm suffered by plaintiff? Yes

5. If you answered yes to question two, was plaintiff negligent with regard to harm he suffered
and did his negligence cause in whole or in part the harm he suffered? Yes

6. If your answer to question five is yes, to what extent, expressed in percentage, did plaintiff's
negligence cause in whole or in part the harm he suffered? 62%

7. What amount of money do you find, without deduction for any negligence which you may find
on plaintiff's part, will fairly represent adeguate compensation? $8.6 million

When the jury returned to the courtroom following its deliberations, the following colloguy took
place between the trial court and the jury foreman:

THE COURT: If you will refer to the verdict, you can tell me briefly. Question No. 1, was the
defendant negligent as defined in these instructions?

JURY FOREMAN: Yes.

THE COURT: Question No. 2, did that negligence [*7] cause, in whole or in part, the harm
suffered by the plaintiff?

JURY FOREMAN: Yes.

THE COURT: Question No. 3, was the defendant negligent with regard to asbestos exposure?
JURY FOREMAN: Yes.

THE COURT: With regard to diesel exposure? !

JURY FOREMAN: Yes.
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THE COURT: With regard to radiation exposure?
JURY FOREMAN: Yes.

THE COURT: Did the negligence of the defendant cause, in whole or in part, the harm suffered by
plaintiff as a result of asbestos exposure?

JURY FOREMAN: Yes.

THE COURT: Diesel exposure?

JURY FOREMAN: Yes.

THE COURT: Radiation exposure?

JURY FOREMAN: Yes.

THE COURT: Did the defendant violate the Locomotive Inspection Act or any regulation
concerning locomotives regarding asbestos, and was any such violation a legal cause of the
plaintiff's harm?

JURY FOREMAN: Yes.

THE COURT: Did the defendant violate the Locomotive Inspection Act or any regulation
concerning locomotives regarding diesel fumes, and was any such violation a legal cause of the
plaintiff's harm?

JURY FOREMAN: Yes.

THE COURT: Did the defendant violat[e] [*8] any regulation regarding the operations of
railroad cars and transportation of radioactive materials, and was any such violation a legal
cause of harm suffered by the plaintiff?

JURY FOREMAN: Yes.

THE COURT: Question 5, was the plaintiff negligent with regard to the harm he suffered?
JURY FOREMAN: Yes.

THE COURT: Your answer was yes. To what extent, expressed in percentages, did the plaintiff's
negligence cause, in whole or in part, the harm that he suffered?

JURY FOREMAN: 62 percent.

THE COURT: And finally, what amount of money do you find, without deduction for any [of] the
negligence, that would fairly represent adequate compensation in this case?

JURY FOREMAN: 8.6 million.

(Emphasis added.)

Immediately after the jury foreman confirmed the jury's written responses establishing the
plaintiff's total damages at $8.6 million, the following took place:

THE COURT: Okay. Now, let me further inform you that by answering yes to questions listed on

this form in Part 4 about the Inspection Act or any regulations, by answering yes to all of those
questions, the concept of contributory negligence may not apply in this case. In that situation,
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the plaintiff would receive the entire amount of money that [*9] you have listed on the answers
to the seventh question. If that is what you intend in this particular case, please indicate by
raising your right hand?

(Jury foreman raised hand).

THE COURT: Okay. That is something that we hadn't talked about before, but . . . we need to
know if that is your intention. Again, by answering yes to the questions listed under Part 4 of the
verdict form, the effect of yes answers there is that the recovery would be 100 percent of the
amount listed on the response to Question 7.

*x ¥ *

THE COURT (to the jury): What is your feeling now?
JURY FOREMAN: Could we have a moment to discuss that?

THE COURT: All right.
(Jury dismissed from courtroom at 4:05 p.m.)
(Jury returned to courtroom at 4:13 p.m.)

THE COURT: Based on a previous discussion, [jury foreman] Mr. Alexander, it is the intention of
the jury that the plaintiff recover a total amount of what?

JURY FOREMAN: $3.2 million.

THE COURT: If everyone agrees with that, raise your right hand. The jury has raised their right
hand indicating that's their feeling in this particular case.

The amended verdict form returned by the jury after the jury's eight-minute further deliberation
had a handwritten line through the "8.6 [*10] million" amount and a handwritten notation of
"3.2 million @ 100%."

On March 7, 2011, the trial court entered judgment against CSX in the amount of $3.2 million in
compensatory damages. CSX moved under Tenn. R. Civ. P. 50.02 for judgment notwithstanding
the verdict, or, in the alternative, for a new trial. The trial court conducted a hearing on CSX's
motion on August 19, 2011. At the end of the hearing, the court stated as follows:

The Court has come to this conclusion, that the motion for new trial is warranted. I hate tc admit
this because a lot of the problems come back to me, but in particular the jury instructions I feel
were incomplete, therefore insufficient and inadequate and incorrect. This was illustrated
graphically by their response and what we had to do to try to understand what they meant.

During the trial itself I agree that there were too many things that had been ruled improperly for
the jury to consider that were considered and presented to the jury, and probably the worst of
those was when we started talking about this thyroid cancer which he apparently didn't have.
The Court took it upon itself to make a comment about that and made a comment which could
well have been [*11] misinterpreted. I just made — did not express what I tried to express by
saying that is not part of this lawsuit. It could be understood that he actually had that and it was
not being considered now.

I deeply regret what I just said because, you know, I like to get cases over with, but at the same
time I feel that this one was probably not handled appropriately and needs to be handled again,
whether by me or somebody else. So that's the extent of what I want to say today.

The trial court entered an order on September 6, 2011, granting CSX a new trial and stating that
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"[t]he Court makes this decision based upon specific prejudicial errors including, but not limited
to, instructional and evidentiary errors that resulted in an injustice to Defendant
and,independent of considerations regarding stfficiency of the evidence, warrant a new trial."
(Emphasis added.) The case was subsequently transferred to another Knox County circuit court
judge, the Honorable Dale C. Workman. Judge Workman granted CSX's motion to exclude the
causation testimony of Dr. Arthur Frank and Dr. Ross K&rns, both of whom had testified as
causation experts before the jury, When the plaintiff acknowledged that Drs. Frank and Kerns
were her only witnesses on the issue of causation, [*12] Judge Workman granted CSX's motion
for summary judgment on the ground that there was no expert testimony establishing causation,
and dismissed the case. Plaintiff timely filed a notice of appeal.

1. 1

Plaintiff raises the issues of whether the trial court erred in: (1) further instructing the jury and
permitting it to further deliberate after it had returned a proper verdict; (2) granting CSX a new
trial; and (3) granting CSX summary judgment and dismissing the complaint. CSX does not raise
any separate issues. The sufficiency of the evidence to support the jury's verdict(s) is not before
us.

ITI.

We first address the trial court's jury instructions. The trial court instructed the jury in
accordance with "*FFELA, the federal statute that provides a cause of action for employees of
railroads engaged in interstate commerce who are injured on the job. See 45 U.S.C.A. § 51; see
also Spencer v. Norfolk S. Rwy. Co., No. E2012-01204-COA-R3-CV, 2013 Tenn. App. LEXIS
477, 2013 WL 3946118 at *1, n.1 (Tenn. Ct. App. E.S., filed July 29, 2013). In Spencer, this
Court recently reiterated the following background and principles governing a FELA claim:

"The impetus for the [Federal [*13] Employers' Liability Act ("FELA"), 45 U.S.C.A. §§ 51-60]
was that throughout the 1870's, 80's, and 90's, thousands of railroad workers were being killed
and tens of thousands were being maimed annually in what came to be increasingly seen as a
national tragedy, if not a national scandal." CSX Transp., Inc. v. Miller, 159 Md. App. 123, 858
A.2d 1025, 1029 (Md. Ct. Spec. App. 2004). "In response to mounting concern about the
number and severity of railroad employees' injuries, Congress in 1908 enacted FELA to provide a
compensation scheme for railroad workplace injuries, pre-empting state tort remedies." Norfolk
S. Ry. Co. v. Sorrell, 549 U.S. 158, 165, 127 S.Ct. 799, 166 L.Ed.2d 638 (2007) (citing Second
Employers' Liability Cases, 223 U.S. 1, 53-55, 32 S.Ct. 169, 56 L.Ed. 327 (1912)). FELA was
passed to extend statutory protection to railroad workers because of the high rate of injury to
workers in that industry. Blackburn v. CSX Transp., Inc., No. M2006-01352-COA-R10-CV,
2008 Tenn. App. LEXIS 336, 2008 WL 2278497, at *8 (Tenn. Ct. App. May 30, 2008); Reed v.
CSX Transp., Inc., No. M2004-02172-COAR3-CV, 2006 Tenn. App. LEXIS 620, 2006 WL
2771029, at *2 (Tenn Ct. App. Sept. 26, 2006). [*14] "In adopting FELA, Congress created a
remedy that 'shifted part of the human overhead of doing business from employees to their
employers.'"" Pomeroy v. Ill. Cent. R.R. Co., No. W2004-01238-COA-R3-CV, 2005 Tenn. App.
LEXIS 294, 2005 WL 1217590, at *9 (Tenn. Ct. App. May 19, 2005) (quoting Consol. Rail Corp.
v. Gottshall, 512 U.S. 532, 542, 114 S. Ct. 2396, 129 L. Ed. 2d 427 (1994)). Congress
recognized that the railroad industry was better able to shoulder the cost of industrial injuries
and deaths than were injured workers or their families. Miller, 159 Md. App. at 131, 858 A.2d
1025 (citingKernan v. Am. Dredging Co., 355 U.S. 426, 431-32, 78 S.Ct. 394, 2 L.Ed. 2d 382
(1958)). "[FELA] was designed to put on the railroad industry some of the cost for the legs,
eyes, arms, and lives which it consumed in its operations." Pomeroy, 2005 Tenn. App. LEXIS
294, 2005 WL 1217590, at * 17 (quoting Wilkerson v. McCarthy, 336 U.S. 53, 68, 69 S.Ct.
413, 93 L.Ed. 497 (1949) (Douglas, J., concurring)). The Federal Employers' Liability Act
provides, in relevant part:

HNZE Every common carrier by railroad while engaging in commerce . . . shall be liable in
damages to any person suffering injury while he is [*15] employed by such carrier in such
commerce . . . for such injury or death resulting in whole or in part from the negligence of any of
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' 3 FELA provides that certain safety regulations are deemed to be statutory authority for FELA

purposes:

| HVEEA regulatlon, standard or requirement in force, or prescribed by the Secretary of |

et M — -

Transportation under chapter 201 of Title 49 or by a State agency that |s

participating [*21] in mvestlgat:ve and survelllance activities under sectlon 20105 of

Title 49 is deemed to be a statute under sections 53 and 54 of this title.

45 U.S.C.A. § 54a.

In this case, the trial court instructed the jury with respect to the issue of contributory
negligence prior to its initial deliberations; but the court did not inform the jury of the legal effect
of a finding that CSX was guilty of negligence per se. Neither side requested a jury instruction on
negligence per se, and neither side objected at any time to the lack of such an instruction. On
appeal, neither side has provided any legal authority suggesting that a jury instruction is
required on the FELA's provision regarding negligence per se, i.e., that, as a matter of law, "no
such employee who may be injured or killed shall be held to have been guilty of contributory
negligence in any case where the violation by such common carrier of any statute enacted for
the safety of employees contributed to the injury or death of such employee." 45 U.S.C.A. § 53.
Plaintiff, noting that the jury's second damage award of "$3.2 @ 100%" is reduced by roughly
62% of its initial damage award of $8.6 million, argues that the trial court, by

its [*22] instruction after the jury returned its verdict, essentially invited the jury to nullify
FELA's 45 U.S.C.A. § 53 provision ("Section 53"). Plaintiff cites Shepard v. Grand Trunk W.
R.R., 2010 Ohio 1853, 2010 WL 1712316 (Ohio Ct. App., filed 2010), a FELA case involving a
fact pattern similar in many respects to the case at bar,* in which the Ohio Court of Appeals
stated the following:

Here, the jury was specifically instructed that Shepard alleged that two statutory violations were
at issue: (1) the FELA, which requires negligence and provides for comparative negligence and
(2) the [Locomotive Inspection Act], which imposes absolute liability. Under FELA, the jury found
Grand Trunk negligent and also found Shepard comparatively negligent. But because the jury
further found that the railroad had violated the LIA, under well-settled law, it was not entitled to
apportionment of damages under a comparative negligence defense.

* k%

Grand Trunk's contention that the post-verdict discussions with the jury demonstrated that they
believed the award was going to be reduced is not persuasive — a party may not challenge the
validity of the verdict using post-verdict discussions with jurors. [*¥23] The jury was properly
instructed and is presumed to have followed those instructions.

2010 Ohio 1853, Id., 2010 WL 1712316 at *13-14 (emphasis added; internal citations omitted).
The implication of the italicized language is clear — the jury in Shepard was not instructed on
the legal effect of its finding of negligence per se, and the court there found no error in the trial
court's failure to advise the jury of this legal effect.

FOOTNOTES

4 The plamtn‘f in Shepard alleged injuries result:ng from neghgent exposure to dlesel fumes

g S LIT . S T ¢ e g e

: and asbestos. The plalntlff in that case "adrmtted to a long history of heavy cigarette

e
4
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' smoking."” 2010 Ohio 1853, 2010 WL 1712316 at *2.

We do not find any reason for the jury to be instructed regarding the legal consequences of a
finding that an employer railroad violated a safety statute or regulation. As the Tennessee
Supreme Court has stated, "% "[i]t is for the jury to determine the facts and the trial judge to
apply the appropriate principles of law to those facts." Smith Cty. Educ. Ass'n v. Anderson,
676 S.W.2d 328, 338 (Tenn. 1984) (holding that "it was improper and unnecessary to submit
questions which required the jury to determine whether or not the Board negotiated in good
faith" because "[w]hether [*24] the Board committed acts that amount to a failure to negotiate
in good faith was a question for the trial judge and not the jury."). "™**FSection 53 of the

FELA eliminating contributory negligence when a defendant is guilty of negligence per se
provides a principle of law to be applied by the trial court after the jury has determined the facts.
"We entrust the responsibility of resolving questions of disputed fact, including the assessment of
damages, to the jury." Meals ex rel. Meals v. Ford Motor Co., No. W2010-01493-SC-R11-CV,
2013 Tenn. LEXIS 702, 2013 WL 4673609 at *3 (Tenn., filed Aug. 30, 2013) (citing Tenn. Const.
art. I, § 6; Spence v. Allstate Ins. Co., 883 S.W.2d 586, 594 (Tenn. 1994)). Regarding the
jury's resolution of factual questions and its verdict, we have observed that

HNIZZE t]he jury's verdict is the foundation of the judgment in civil cases where the parties have
invoked their constitutional or statutory right to a jury trial. It represents the jury's final
statement with regard to the issues presented to them. The verdict, whether general or special,
is binding on the trial court and the parties unless it is set aside through some recognized legal
procedure. Accordingly, neither the trial court [*25] nor the parties are free to disregard a
jury's verdict once it has been properly returned.

Ladd ex rel. Ladd v. Honda Motor Co., 939 S.W.2d 83, 94 (Tenn. Ct. App. 1996); see
also Jordan, 2009 Tenn. App. LEXIS 8, 2009 WL 112561 at *17 (stating that "[t]he United
States Supreme Court has repeatedly emphasized the preeminence of jury decisions in FELA
matters.") (internal quotation marks omitted).

In this case, the jury was instructed on all of the pertinent questions upon which it was properly
called to decide — whether the defendant was negligent; whether the defendant's negligence
caused plaintiff's injury; whether the plaintiff was negligent and caused his own injury; the
percentage of fault attributed to plaintiff by his own negligence; whether the defendant violated
the Locomotive Inspection Act or regulations enacted for the safety of employees; whether any
such violation caused plaintiff's injury; and the amount of damages. The jury answered these
questions in a verdict form that has been reproduced in its entirety earlier in this opinion. The
jury resolved all of the issues in a clear, complete, and consistent manner. There is nothing
contradictory in the verdict. Under these circumstances, in keeping [*26] with the litigants'
"constitutionally protected right to have the disputed factual issues in their case decided by a
jury," Duran v. Hyundai Motor Am., Inc., 271 S.W.3d 178, 209 (Tenn. Ct. App. 2008), we
have recognized "the well-known principle that “¥*#it is the trial court's duty to enter a
judgment that is consistent with the jury verdict."* Leverette v. Tenn. Farmers Mut. Ins. Co.,
No. M2011-00264-COA-R3-CV, 2013 Tenn. App. LEXIS 161, 2013 WL 817230 at *29 (Tenn. Ct.
App. M.S., filed Mar. 4, 2013).

' FOOTNOTES

's This duty is, of course, concomitant with the trial court's duty to decide whether to approve

f the verdict as thirteenth juror in ruling on a motion for new trial, as further discussed later in
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| this opinion.
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In Leverette we noted "“Fsome "narrow exceptions" to this general principle, including one

that "is found at Tenn. R. Civ. P. 458,02, which gives the trial court some leeway when there are
inconsistencies between a general verdict and a special verdict." Id. (Emphasis added.) Rule
49.02provides as follows:

HNISEThe court may submit to the jury, together with appropriate forms for a general verdict,
written interrogatories upon one or more issues of fact the decision of which is necessary to a
verdict. The court shall give [*¥27] such explanation and instruction as may be necessary to
enable the jury to make answers to the interrogatories and to render a general verdict, and the
court shall direct the jury both to make written answers and to render a general verdict. When
the general verdict and the answers are harmonious, the court shall direct the entry of the
appropriate judgment upon the verdict and answers. When the answers are consistent with each
other but one or more is inconsistent with the general verdict, the court may direct the entry of
judgment in accordance with the answers, notwithstanding the general verdict, or may return
the jury for further consideration of its answers and verdict, or may order a new trial. When the
answers are inconsistent with each other and one or more is likewise inconsistent with the
general verdict, the court shall not direct the entry of judgment but shall return the jury for
further consideration of its answers and verdict or shall order a new trial.

(Emphasis added); see also Concrete Spaces, Inc. v. Sender, 2 S.W.3d 901, 911 (Tenn.
1999) (observing that, although "[w]here a judgment is based upon inconsistent findings by a
jury it is the duty of the appellate court [*28] to reverse and remand the case for a new ftrial, .
. . [w]ell-settled law requires courts to construe the terms of a verdict in @ manner that upholds
the jury's findings, if it is able to do so0.").

In the present case, the trial court, presented with a consistent and complete jury verdict,
nevertheless-and sua sponte, instructed the jury that the legal effect of its finding of negligence
per se was that "the concept of contributory negligence may not apply in this case."” The trial
court then asked the jury "what is your feeling now?" We agree with plaintiff's argument that the
trial court's new and unnecessary further instruction and invitation to reconsider its verdict was a
prejudicial abuse of discretion.® "!°%F1t is true, as a general principle, that "a jury may amend or
change their verdict at any time before they have been discharged, or, if they bring in an
informal or insufficient verdict, the court may send them back to the jury room, with directions
to amend it, and put it in proper form." George v. Belk, 101 Tenn. 625, 49 S.W. 748, 749
(Tenn. 1899); see alsoState v. Williams, 490 S.W.2d 519, 520 (Tenn. 1973); Riley v. State,
189 Tenn. 697, 227 S.W.2d 32, 34-35 (Tenn. 1950); Oliver v. Smith, 62 Tenn. App. 705, 467
S.W.2d 799, 804 (Tenn. Ct. App. 1971). [*29] But in these cases citing and applying this
general rule, the jury's initial verdict was defective in some manner. There is no defect in the
jury's first verdict in this case. "™ ¥ Tenn. R. Civ. P. 49.02 mandates that "[w]hen the general
verdict and the answers are harmonious, the court shall direct the entry of the appropriate
judgment upon the verdict and answers." Under these circumstances, where the jury was
properly and completely instructed and returned a consistent and complete verdict in accordance
with the court's instructions, we hold it was error for the trial court to sua sponte further instruct
the jury upon an unnecessary matter and invite the jury to reconsider the amount of damages it
initially awarded.

 FOOTNOTES |

H

| 6 This is not to say, however, that a trial court’s initial instruction to a jury that informs the

opinion should not be construed as so holding. We merely hold that such an instruction is not |

B

required, and that the trial court's further instruction in this case after the jury deliberated and
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returned a verd;ct was unwarranted and resulted in error

i

Iv.

The trial court, in its memorandum [*30] opinion granting a new trial, stated that "in particular
the jury instructions I feel were incomplete, therefore insufficient and inadequate and incorrect."
Our review of the record and transcript leads us to the conclusion that the "incompleteness" the
trial court mentions is a reference only to the initial absence of an instruction regarding the legal
effect of a finding of negligence per se. This conclusion is supported by the trial court's further
comment that the "incompleteness" of the jury instructions "was illustrated graphically by their
response and what we had to do to try to understand what they meant." Our conclusion is
further bolstered by the fact, as we are about to demonstrate, that the instructions given to the
jury before they retired initially to consider their verdict were correct and complete. The trial
court did not specify any other error in its jury instructions in either its order granting a new trial
or its incorporated memorandum opinion. We do not believe the trial court ruled that there were
any other reversible errors in its instructions. Despite this belief, we have reviewed all of CSX's
objections to the jury instructions, both those raised by CSX orally [*31] after the jury was
instructed as well as those in the later motion for a new trial.”

! FOOTNOTES

7 None of CSX s numeruus obJectmns to the Jury mstructmns mciuded an argument that the

tr|ai cour‘t should have mstructed the 3ury on the legal effect of |ts fmdmg that CSX was

------ ol LA Lisens e e - T e e

negllgent per se. As already noted nelther party requested such an :nstruction and nenther

T e TSP 0 s T T A ST LA

: par‘ty objected to the absence of such an |nstruct10n in the given 1nstruct|on5

HNIEEIn reviewing the trial court's disposition of a motion for new trial in a FELA case, we apply
the federal standard. Melton v. BNSF Rwy. Co., 322 S.W.3d 174, 181 (Tenn. Ct. App 2010).

In Melton, we observed that

[u]lnder the federal standard, the trial court has the power and duty to order a new trial
whenever, in its judgment, this action is required to prevent an injustice. Common grounds for
granting a new trial include the verdict is against the clear weight of the evidence, a prejudicial
error of law, or misconduct affecting the jury. We review the trial court's decisions on motions for
new trial on an abuse of discretion standard.

Id. (internal citations and quotation marks omitted). In this case, the trial court gave no
indication that it was granting [*32] a new trial based on either misconduct affecting the jury
or insufficiency of the evidence. The trial court's ruling was grounded in its perceived errors of
law.

The following principles apply to our review of the trial court's jury instructions:

HNITZE 34y instructions must be correct and fair as a whole, although they do not have to be
perfect in every detail." Pomeroy [v. Illinois Central R.R. Co., No. W2004-01238-COA-R3-
CV], 2005 Tenn. App. LEXIS 294, 2005 WL 1217590, at *3 [ (Tenn. Ct. App. May 19, 2005)

] (citing Wielgus v. Dover Indus., 39 S.W.3d 124, 131 (Tenn. Ct. App.2001)). Jury instructions
must be plain and understandable, and inform the jury of each applicable legal principle. Id. On
appeal, we review jury instructions in their entirety and in context of the entire charge. Id. We
will not invalidate a jury charge if, when read as a whole, it fairly defines the legal issues in the
case and does not mislead the jury. Hensley v. CSX Transp., Inc., 278 S.W.3d 282, 2008
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Tenn. App. LEXIS 147, 2008 WL 683755, at *2 (Tenn. Ct. App. 2008) perm. app. denied, 2008
Tenn. LEXIS 867 (Tenn. Nov. 17, 2008). "The trial court should give requested special

jury [*33] instructions when they are a correct statement of the law, embody the party's legal
theory, and are supported by the proof."Pomeroy, 2005 Tenn. App. LEXIS 294, 2005 WL
1217590, at *3 (citing Otis v. Cambridge Mut. Fire Ins. Co., 850 S.W.2d 439, 445
(Tenn.1992)). "However, the trial court may decline to give a special instruction when the
substance of the instruction is covered in the general charge." Id. We will not reverse the denial
of a special request for an additional jury instruction where the trial court fully and fairly charged
the jury on the applicable law. Id.

Spencer, 2013 Tenn. App. LEXIS 477, 2013 WL 3946118 at *3 (quoting Jordan, 2009 Tenn.
App. LEXIS 8, 2009 WL 112561 at *11).

In its motion for new trial, CSX argued that the trial court's instruction on causation was
erroneous, asserting that the court "erroneously failed to charge the jury on proximate
causation." The trial court instructed the jury on causation as follows:

The mere fact that a person suffered harm, injury, illness or death standing alone without more
does not permit an inference that the harm, injury, or death was caused by anyone's negligence.

You have heard reference to the Federal Employers' Liability Act or FELA. That law provides in
part that every [*34] common carrier by railroad engaging in commerce between any of
several states shall be liable for damages to any person suffering injury while he is employed by
such carrier in such commerce for such injury resulting in whole or in part from the negligence of
any of the officers, agents or employees of such carrier, and such injury would include iliness or
death.

* % %

So, again, the burden of proof in any case such as this is upon the plaintiff to establish by a
preponderance of the evidence, first, that the defendant was negligent in one or more of the
particulars alleged by plaintiff and, second, that the defendant's negligence caused or
contributed in whole or in part to the harm, illness or death of the plaintiff.

The purpose of this action, illness, harm or death is said to be caused or contributed to by an act
or failure to act when it appears from a preponderance of the evidence the act or failure to act
played any part, in whole or in part, in bringing about or actually causing illness ar death.

So if you should find from the evidence in the case that any negligence of the defendant
contributed in any way toward iliness or death suffered by the plaintiff you may find that
plaintiff's [*35] illness or death was caused by the defendant's act or failure to act.

Stated another way, an act or failure to act is a cause of illness or death if the iliness or death
would not have occurred except for the act or failure to act even though the act or failure to act
combined with other causes. So this does not mean that the law recognizes only one cause of
iliness or death consisting of only one factor, or one thing or the conduct of only one person. On
the contrary, many factors or things where the conduct of two or more persons may operate at
the same time either independently or together to cause iliness, harm or death, and in such a
case each may be a cause for the purposes of determining liability in a case such as this.

As can be seen, CSX correctly argued that the trial court's instruction does not include the
proximate cause standard. The United States Supreme Court addressed the appropriate FELA
standard of causation in CSX Transp. v. McBride, 131 S. Ct. 2630, 180 L. Ed. 2d 637 (2011),
stating as follows:

We conclude that "™2%Fthe Act [FELA] does not incorporate "proximate cause" standards
developed in nonstatutory common-law tort actions. The charge proper in FELA cases, we hold,
simply tracks the [*36] language Congress employed, informing juries that a defendant
railroad caused or contributed to a plaintiff employee's injury if the railroad's negligence played
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any part in bringing about the injury.

£

FELA's language on causation . . . "is as broad as could be framed." Urie v. Thompson, 237
U.S. 163, 181, 69 S.Ct. 1018, 93 L.Ed. 1282 (1949). Given the breadth of the phrase "resulting
in whole or in part from the [railroad's] negligence," and Congress' "humanitarian" and "remedial
goal[s]," we have recognized that, in comparison to tort litigation at common law, "a relaxed
standard of causation applies under FELA." Gottshall, 512 U.S., at 542-543, 114 S.Ct. 2396. In
our 1957 decision in Rogers [v. Mo. Pac. R.R., 352 U.S. 500, 77 S. Ct. 443, 1 L. Ed. 2d 493],
we described that relaxed standard as follows:

"Under [FELA] the test of a jury case is simply whether the proofs justify with reason the
conclusion that employer negligence played any part, even the slightest, in producing the injury
or death for which damages are sought.” 352 U.S., at 506, 77 S.Ct. 443.

McBride, 131 S. Ct. at 2634, 2636. The McBride Court clarified that "Rogers announced a
general standard for causation in FELA cases, not one addressed exclusively [*37] to injuries
involving multiple potentially cognizable causes," id. at 2639, and conclusively determined that a
proximate cause instruction is not required in FELA cases. In the present case, the trial court's
causation instruction closely tracks, and in one instance directly quotes, FELA's causation
language. We find no error in the trial court's causation instruction.

CSX also argued in its motion for new trial that the-trial court erred in giving an instruction on
contributory negligence that provided a different causation standard from the one applicable to
the defendant. The United States Supreme Court has ruled that "™?*¥in a FELA case the same
standard of causation applies in assessing both the negligence of a defendant railroad and the
contributory negligence of a plaintiff employee.Norfolk S. Rwy. Co. v, Sorrell, 549 U.S. 158,
160, 127 S. Ct. 799, 166 L. Ed. 2d 638 (2007). In this case the trial court instructed the jury on
contributory negligence as follows:

[I1n addition to denying any negligence on the part of the defendant caused harm to the plaintiff,
a defendant may also allege as a further defense that some negligence on the part of the plaintiff
himself was a cause of any harm that plaintiff suffered or was [*38] the sole and only cause of
any harm that the plaintiff suffered. We refer to that defense as contributory negligence.

Contributory negligence then is fault on the part of a plaintiff which corroborates in some degree
with the negligence of another and so helps to bring about harm to the plaintiff or is itself the
sole cause of harm to the plaintiff.

By the defense of contributory negligence, the defendant is in effect alleging that even though
the defendant may have been guilty of some negligent act or failure to act which was one of the
causes of harm suffered by the plaintiff, the plaintiff himself by his own failure to use ordinary
and reasonable care for his own safety also contributed to one of the causes of harm suffered by
the plaintiff.

With respect to the defense of contributory negligence, the burden is on the defendant claiming
the defense to establish by a preponderance of the evidence the claim that the plaintiff was at
fault, the negligence on the part of the plaintiff contributed to one of the causes of harm suffered
by the plaintiff.

As to contributory negligence, the FELA, the law in question provides in part, "In all actions
brought against any railroad to recover damages [*39] for personal injury to an employee, the
fact that the employee may have been guilty of contributory negligence shall not bar a recovery,
but the damages shall be diminished by the jury in proportion to the negligence attributable to
the employee.["] So if you should find from a preponderance of the evidence that the defendant
was guilty of negligence but the plaintiff was also guilty of negligence and such negligence on the
part of the plaintiff caused any harm to the plaintiff, then the total award of damages to the
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plaintiff must be reduced by an amount equal to the percentage of fault or contributory
negligence chargeable to the plaintiff.

If you should find that the defendant was not guilty of negligence or the defendant was negligent
but such negligence was not a cause in whole or in part of harm suffered by the plaintiff, then
your verdict would be for the defendant.

This contributory negligence instruction given by the trial court does not suggest a different
causation standard than the one applicable to the defendant's negligence. It does not define
"causation” differently from the court's earlier instruction. It directly quotes the FELA's provision
regarding contributory negligence. [*40] We find no error in the trial court's contributory
negligence instruction.

CSX also asserted error in the trial court's foreseeability instruction, arguing that it was
insufficient as a matter of law. We recently addressed a similar challenge in Spencer. There we
stated as follows:

HN2ZZE"R]easonable foreseeability of harm is an essential ingredient of Federal Employers’
Liability Act negligence." Gallick v. Baltimore & Ohio R.R. Co., 372 U.S. 108, 83 S.Ct. 659,
665, 9 L.Ed.2d 618 (1963). In Gallick, the United States Supreme Court noted that the jury in
that case correctly had been charged with regard to reasonable foreseeability of harm, and
stated:

HN2TZ¥The jury had been instructed that negligence is the failure to observe that degree of care
which people of ordinary prudence and sagacity would use under the same or similar
circumstances; and that defendant's duty was measured by what a reasonably prudent person
would anticipate as resulting from a particular condition — "defendant's duties are measured by
what is reasonably foreseeable under like circumstances” — by what "in the light of the facts
then known, should or could reasonably have been anticipated."”

Gallick v. Baltimore & Ohio R.R. Co., 372 U.S. 108, 83 S.Ct. 659, 665-66, 9 L.Ed.2d 618
(1963) [*41] (footnotes omitted).

HN2TZWith regard to foreseeability and notice in FELA cases, the Sixth Circuit has explained:
The law is clear that notice under the FELA may be shown from facts permitting a jury to infer
that the defect could have been discovered by the exercise of reasonable care or inspection:

Under familiar law, defendant could not be convicted of negligence, absent proof that such defect
was known, or should or could have been known, by defendant, with opportunity to correct it.
This rule is applicable to FELA actions where negligence is essential to recovery. The
establishment of such an element, however, may come from proof of facts permitting a jury
inference that the defect was discovered, or should have been discovered, by the exercise of
reasonable care or inspection.

Szekeres v. CSX Transportation, Inc., 617 F.3d 424, 430-31 (6th Cir. 2010) (guoting Miller
v. Cincinnati, New Orleans & Tex. Pac. Ry. Co., 317 F.2d 693, 695 (6th Cir. 1963)).

Similarly, our own Supreme Court has stated:

HN25%To prove a breach of duty under the FELA, an employee must show that the railroad
"'knew, or by the exercise of due care should have known' that prevalent standards of conduct
were inadequate to protect [*42] [the employee] and similarly situated employees."

Mills v. CSX Transportation, Inc., 300 S.W.3d 627, 633 (Tenn. 2009) (guoting Van Gorder v.
Grand Trunk W, R.R., 509 F.3d 265, 269-70 (6th Cir. 2007)).

Spencer, 2013 Tenn. App. LEXIS 477, 2013 WL 3946118 at *3-4 (footnote omitted; some
internal citations omitted). The trial court in this case instructed the jury on foreseeability as
follows:
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[D]eciding whether ordinary care was exercised in the given case, the conduct in question must
be viewed in the light of all surrounding circumstances as shown by the evidence in the case at
the time.

Because the amount of care exercised by reasonably prudent and careful persons varies in
proportion to the dangers known to be involved in what is being done, it follows that the amount
of caution required in the exercise of ordinary care will vary with the nature of what is being
done and all the surrounding circumstances shown by the proof in the case.

To put it another way, if any danger that should be reasonably foreseen increases so the amount
of care required by law increases.

We find this instruction to be subst‘antially similar to the one approved by the Supreme Court
in Gallick. We find no error in the court's foreseeability [*43] instruction.

CSX also argued that the trial court erred in failing to charge the jury with its special request that
CSX was only required to provide a reasonably safe workplace, not a perfect work environment.
CSX submitted the following jury instruction:

Although the Railroad is duty-bound to provide a reasonably safe place to work, this does not
mean that the Railroad must provide a perfect work environment. The Railroad Defendant is not
bound to anticipate every possible incident or accident which might occur, because a railroad is
necessarily attended by some danger and it is impossible to eliminate all danger. The law does
not make the Defendant an insurer of the safety of its employees, nor of the safety of the places
in which they work. The railroad is not held to an absolute responsibility for the reasonably safe
condition of the places where the Plaintiff might work, but only to the duty of exercising
reasonable care to that end, the degree of care being commensurate with the danger reasonably
to be anticipated.

To the extent that this instruction incorporates a correct statement of the law, the essence of the
instruction was provided to the jury in our earlier-referenced instructions [*44] on duty of care,
its definitions of negligence, causation, and foreseeability, and the following additional instruction
of the trial court:

[t]he employer is required to use ordinary and reasonable care under the circumstances to
maintain and keep places of work in a reasonably safe condition for the employee.

This does not mean the employer is a guarantor or insurer of the safety of the place of work. The
extent of the employer's duty is to exercise ordinary care under the circumstances then
existing[.]

CSX contends that the trial court erroneously charged the jury on both a pre-1976 and post-
1976 version of 49 C.F.R. § 174.700, a federal regulation governing the shipping of radioactive
material. Part of plaintiff's theory presented at trial was that CSX negligently caused Payne's
exposure to radioactive materials shipped in and out of a metal scrap yard in Knoxville called
David Witherspoon Industries, Inc. ("DWI"). DWI was licensed to receive and recycle scrap metal
contaminated with low levels of radioactivity. CSX presented testimony of a former DWI
employee that DWI received contaminated metal from 1964 until 1972. The trial court instructed
the jury on the pre-1976 and post-1976 [*45] versions of 49 C.F.R. § 174.700as follows:

A 1961 regulation provided that no person should remain in a car containing radioactive material
unnecessarily, and the shipper must furnish the carrier with such information and equipment as
is necessary for the protection of the carrier's employees.

[A] section from 1976 provides a person may not remain unnecessarily in a railcar containing
radioactive materials.

CSX argues that the court erred by instructing the post-1976 regulation because DWI "stopped
receiving contaminated scrap altogether in 1972." Plaintiff responds by arguing that it was not
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conclusively established that no radioactive shipments went either in or out of DWI after 1972.
We agree with plaintiff. Plaintiff presented the videotaped deposition of a corporate
representative of CSX, William Bullock, who, when asked whether CSX or its corporate
predecessors "did any monitoring of train cars that may have been calling in or out of" DWI prior
to 1985, responded, "we didn't, but at the same time we didn't think there was a concern” that
"we needed to be looking into radiation exposure of our workers." In short, there was evidence
from which the jury could have reasonably concluded [*46] that plaintiff was exposed to
radioactivity from railcar shipments out of DWI after 1976, and consequently the trial court did
not err in its instruction regarding the post-1976 federal regulation regarding the shipping of
radioactive materials.

CSX raised several other objections to the jury instructions in its motion for new trial, including
the court's refusal to specifically instruct the-jury according to CSX's special requests (1)
regarding actual or constructive notice of an alleged defective condition and notice as to "known
dangers" in the workplace; (2) to charge the jury that the "mere presence of potentially harmful
substances" in the workplace is insufficient by itself to establish negligence; (3) to charge the
jury that "there should be no bias against a corporate defendant"; (4) regarding the proper
scope of damages, specifically that no punitive damages or loss of consortium damages for
Payne's widow should be awarded; and (5) to charge the jury that it must not speculate or guess
as to whether CSX's negligence caused plaintiff's damages. We have reviewed all of these
objections and arguments, comparing CSX's 40 written special requests for jury instructions with
the [*47] trial court's instructions. We find that, to the extent the requested instructions are
relevant and correctly state the law, they were adequately covered and presented to the jury in
the court's instructions. "2°%FIn instructing a jury, "the trial court may decline to give a special
instruction when the substance of the instruction is covered in the general charge."Pomeroy,
2005 Tenn. App. LEXIS 294, 2005 WL 1217590, at *3; see also Otis, 850 S.W.2d at 439. "The
fact that a special request for jury instruction asserts a correct rule of law does not make it
proper jury charge material." Godbee v. Dimick, 213 S.W.3d 865, 881 (Tenn. Ct. App. 2006).

The jury instructions presented by the trial court in this case, viewed as a whole, are correct, fair
and complete. The court's jury charge fairly defined the legal issues in the case. The instructions
were not misleading to the jury. The jury returned a verdict in accordance with the court's clear
instructions; the only indication of potential confusion came after the court's further unnecessary
and erroneous instruction after the verdict. We therefore hold that none of the trial court's jury
instructions provide grounds for a new trial.

V.

In its order granting a new trial, [*48] the trial court based its ruling on "specific prejudicial
errors including, but not limited to, instructional and evidentiary errors.” The court did not
specify what evidentiary rulings it considered to be erroneous. The trial court stated the following
in its oral memorandum opinion:

During the trial itself I agree that there were too many things that had been ruled improperly for
the jury to consider that were considered and presented to the jury, and probably the worst of
those was when we started talking about this thyroid cancer which he apparently didn't have.

The trial court did not make any other specific references regarding other evidentiary decisions
at trial. The evidence regarding thyroid cancer was briefly presented during plaintiff's cross-
examination of one of CSX's medical experts who apparently misdiagnosed Payne with thyroid
cancer at some point during his treatment.

The trial in this case was lengthy.® The jury heard the case over a two-week period. The
testimony of 26 witnesses was presented. The trial transcript is over 2,500 pages long, and the
exhibits are sequentially marked up to number 574. Against this backdrop, the following is the
entirety of the objected-to [*49] evidence of thyroid cancer, which came into proof by way of
the cross-examination of Dr. John Craighead, a medical expert called by CSX.
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Q: Of course, you saw a thyroid cancer in Mr. Payne, didn't you?

A: Yes,
Q: And that's caused by radiation, isn't it?

A: That's one of the contributing causes, yes. It's not the only cause. Most individuals we don't
know what the cause was.

CSX objected and moved for a mistrial or a curative instruction from the trial court. The trial
court provided the following curative instruction to the jury:

Before we get to the next witness, in the cross examination of the last witness, mention was
made of the term thyroid cancer. As you previously heard, there's no claim in this case that the

Plaintiff suffered from thyroid cancer or that that caused him anything that is the subject matter
of this case.

CSX argues that a new trial was warranted because the curative instruction was insufficient in
that the "court never unambiguously told the jury that Payne did not have thyroid cancer." We
hold, however, that there is very little substantive difference between the statement that "the
plaintiff did not suffer from thyroid cancer” and "there's no claim in this case that [*50] the
plaintiff suffered from thyroid cancer." The clear import of the trial court's curative instruction
was that thyroid cancer was not a part of the case and that the jury should disregard the brief
evidence of Dr. Craighead's misdiagnosis of thyroid cancer. ™27F"The jury is presumed to have
followed the trial court's instructions.” Johnson v. Tenn. Farmers Mut. Ins. Co., 205 S.W.3d
365, 375 (Tenn. 2006); see also Johnson v. Lawrence, 720 S.W.2d 50, 60 (Tenn. Ct. App.
1986) ("We must assume th[at] the jury followed the trial court's [curative] instruction unless
there is proof to the contrary. If error was committed . . . in asking the question, it was cured by
the trial court's instruction."). We hold that the trial courts curative instruction effectively cured
any error in the presentation of the testimony regarding thyroid cancer. Given the court's timely

and accurate curative instruction, any prejudice to CSX resulting from the improper evidence was
remedied.

FOOTNOTES

8 Indeed in |ts Fnal remark to thEJ the trial court thanked the Jury for servmg on the
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I‘C’FK.IJES'C case that the court has had in more than 20 years" and stated I actually don t know

e — ca IS ——— -

of a ionger case in this court, so that’s [*51] something."

CSX also argues that a new trial was warranted due to the plaintiff's presentation of a
Powerpoint slide regarding cesium contamination of an area in Oak Ridge where Payne worked.
During the 1960s, an area of railroad track near the Y-12 facility in Oak Ridge became
contaminated with low levels of cesium, a radioactive element. Payne worked in that area
occasionally for about a year of his career. In the 1980s, the U.S. Department of Energy
undertook a remedial cleanup of the contaminated area, removing a section of track and the
ba}last rock from the roadbed. In this case, CSX moved in limine before trial to exclude any
evidence of cesium contamination. The trial court declined to grant the motion, taking it under
consideration to see how the proof developed at trial, with the intention of ruling on objections
as they came up. During trial, plaintiff's counsel agreed not to present cesium evidence in his
case-in-chief. During cross-examination of one of CSX's witnesses, plaintiff's counsel put up a
pPowerpoint slide saying "Oak Ridge Y-12 spur cleanup; tracks closed down; cesium radiation
co_ntamination; tracks, ballast rock cleaned; remediated by DOE." CSX objected, and [*52] the
trial court said, "sustain the objection. The jury will disregard that slide." Plaintiff did not present
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any other evidence of cesium exposure. CSX later presented expert testimony that there was no
risk to the public or railroad employees from cesium radiation at Oak Ridge.

After the trial court sustained the objection and instructed the jury to disregard the siide, CSX
moved for a mistrial. The trial court denied the motion. After the trial, CSX renewed its motion,
"based upon [its] contention that it was entitled to a mistrial on the issues relating to thyroid
cancer and cesium contamination at Oak Ridge." The trial court again denied the motion for
mistrial.

CSX argues that the cesium evidence was so prejudicial that a new trial was warranted. We
disagree. The trial court sustained CSX's objection and excluded the evidence. The court then
instructed the jury to disregard the slide, and there is no reason to presume the jury did not
follow the court's instruction. There was no error in the trial court's resolution of this issue.

CSX points to several other evidentiary decisions made by the trial court that it says were
erroneous, and argues that the trial court may have agreed [*53] that it erred in ruling on
some of them, and that the trial court may have relied upon these supposed errors in granting a
new trial. These arguments include assertions that the trial court erred in allowing several lay
witnesses, including Payne himself, to testify about the presence of asbestos in his workplaces
and his exposure to asbestos, and that the court erred in allowing testimony that the DWI site
where Payne worked was contaminated with radioactivity from plutonium and that it was
eventually designated as a Superfund site. We have reviewed these issues, and find that they
address matters of admissibility upon which the trial court has broad discretion. We have
discerned no error in the trial court's rulings on these evidentiary matters, and certainly nothing
that would warrant a new trial under the circumstances. We hold that the trial court erred in
granting CSX a new trial.

VI.
HN2EZE A motion for a new trial made after a jury verdict triggers the trial court's duty to
independently assess the evidence and either approve or disapprove the verdict. Because the
trial court is reviewing and weighing the evidence as did the jury, this is generally known as the
"thirteenth juror" rule. [*54] See Huskey v. Crisp, 865 S.W.2d 451, 454 (Tenn.

1993) (observing that the thirteenth juror rule "applies only in the context of 2 motion for a new
trial, for it is only there that the trial court has the duty to decide if the jury verdict is contrary to
the weight of the evidence."). InBlackburn v. CSX Transp., No. M2006-01352-COAR10-CV,
2008 Tenn. App. LEXIS 336, 2008 WL 2278497 (Tenn. Ct. App. M.S., filed May 30, 2008), this
Court determined that there are significant differences between the Tennessee standard for
reviewing the evidence as thirteenth juror and the federal standard, and held that the federal
standard applies in FELA cases, stating as follows:

The standard federal courts employ in deciding whether to grant a new trial is whether the
verdict is against the "clear weight" of the evidence. When ruling on motions for new trials based
upon sufficiency of the evidence, the Sixth Circuit Court of Appeals has stated the standard
thusly:

A court may set aside a verdict and grant a new trial when it is of the opinion that the verdict is
against the clear weight of the evidence; however, new trials are not to be granted on the
grounds that the verdict was against the weight of the evidence unless that verdict [*55] was
unreasonable. Thus, if a reasonable juror could reach the challenged verdict, a new trial is
improper.

HN29EThe trial court may net set aside the verdict to grant a new trial if the judge would have

reached a different verdict. 6A MOORE'S FEDERAL PRACTICE § 59.08[5] (1996).

The trial judge, exercising a mature judicial discretion, should view the verdict in the overall
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setting of the trial; consider the character of the evidence and the complexity or simplicity of the
legal principles which the jury was bound to apply to the facts; and abstain from interfering with
the verdict unless it is guite clear that the jury has reached a seriously erroneous result. The
judge's duty is essentially to see that there is no miscarriage of justice.

Id. In Tennessee, the law is clear that if a motion for a new trial is filed, then the trial court is «/
under a duty to independently weigh the evidence and determine whether the evidence
"preponderates” in favor of or against the verdict.

* X K

[Alt a very basic level, the standards are quite different since the Tennessee standard uses
"preponderance” of the evidence, while the federal standard requires that the verdict be
outweighed by the "clear" weight of [*56] the evidence. Under state law if a judge is
"dissatisfied" with a jury verdict then the trial court is at liberty to order a new trial. Under the
federal standard, the verdict must be unreasonable. Under state law a court must make an
independent decision, while under federal law if a reasonable juror could have reached the
verdict, the trial court is to defer. We believe that the differences between the standards are
both apparent and significant.

Id., 2008 Tenn. App. LEXIS 336, 2008 WL 2278497 at *5-7 (internal citation, footnote and
section headings omitted); accord Jordan, 2009 Tenn. App. LEXIS 8, 2009 WL 112561 at *17
n.12. The Blackburn Court concluded "that "*“#federal law provides the standard to determine
whether to grant a new trial in a FELA case tried in state court." 2009 Tenn. App. LEXIS 8, [WL]
at*i1,

In this case, the trial court did not have an opportunity to approve or disapprove the jury verdict
awarding damages in the amount of $8.6 million. We find it appropriate to remand the case for
the first trial judge to conduct a review of the evidence under the above-described federal
standard and determine whether the $8.6 million verdict is against the clear weight of the
evidence. See Blackburn, 2008 Tenn. App. LEXIS 336, 2008 WL 2278497 at *17 (noting that
"[aln appellate court [*57] cannot fulfill this role" of determining "whether the verdict was
against the clear weight of the evidence"). If the trial court concludes that the jury's $8.6 million
verdict is not against the clear weight of the evidence, then the court is directed to enter
judgment in that amount. If the trial court concludes to the contrary, then the court is directed
to enter judgment in plaintiff's favor in the amount of $3.2 million, because the verdict assessing
damages in that amount has already been duly approved by the trial court when it entered its
judgment. We note in this regard that the trial court, in its order granting a new trial, stated that
it "applie[d] the appropriate Federal standard for considering motions for new trial in FELA cases"
and that it was basing its ruling granting a new trial on "instructional and evidentiary errors" —
matters involving questions of law — "independent of considerations regarding sufficiency of the
evidence." All of this tells us that the trial court was satisfied that the $3.2 million verdict was
not against the clear weight of the evidence.

VII.

Our holding and remand to the trial court with directions to enter judgment in plaintiff's favor

in [*58] the amount of either $8.6 million or $3.2 million renders moot the question of whether
the second trial judge erred in excluding the causation testimony of Drs. Frank and Kerns and
granting CSX summary judgment. Nevertheless, we have reviewed the issue and hold that the
trial court erred in excluding the causation testimony of these two witnesses, both of whom had
testified, over the objection of CSX, to causation at trial.

VIII.
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The judgment of the trial court ordering a new trial is reversed. The judgment of the trial court
granting CSX summary judgment is reversed as moot. This case is remanded to the trial court
with instructions to the first trial judge to review the evidence at trial and enter judgment in
accordance with our directions. Costs on appeal are assessed to the appellee, CSX
Transportation, Inc. «

CHARLES D. SUSANO, JR +., PRESIDING JUDGE
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IN THE COURT OF APPEALS OF TENNESSEE
ATKNOXVILLE

ANNE PAYNE v. CSX TRANSPORTATION, INC.

Circuif Court for Knox County
No. 2-231-07

No. E2012-02392-COA-R3-CV ILED ]

JAN 23 2014

Clark of the Court
ORDER Recdby o

e —————"

The appellee CSX Transportation, Inc., has filed a petition for rehearing pursuant to
the provisions of Tenn. R. App. P. 39, arguing that our Opinion “overlooks or misapprehends
that several post-rial issues refated to the first trial remain unresolved.” CSX characterizes
these issues as “never-before-resolved.” CSX asks us to “grant rehearing for the limited
puzpose of modifying [our] instructions to the trial court relating to the scope of the remand”
to allow the frial court to address these issues.

Our Opinion did not overlook or misapprehend these issues. They are not
“unresolved” because, in our view, the trial court considered and implicitly resolved these
issues against CSX when it considered CSX’s post-trial motion. We adhere to the holding
in our Opinion released and filed on December 27, 2013, that “the trial court was satisfied
that the $3.2 million verdict was not against the clear weight of the evidence” —a holding
CSX has not challenged in its petition for rchearing.

In the Opinion filed in December 2013, we directed the trial court “to conducta review
of the evidence under the . . . federal standard and determine whether the $8.6 million verdict
is against the clear weight of the evidence.” This remains our directive. See Blackburn v,
CSX Transportation, Inc.,No. M2006-01352-COA-R10-CV, 2008 WL 2278497 (Tenn. Ct.
App. M.S,, filed May 30, 2008).

CSX’s petition for rehearing is DENIED with costs taxed to CSX.

IT 1S SO ORDERED.
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CHARLES D. SUSANO, JR., PRESIDING JUDGE
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(865) 594-6700

Sidney W. Gilreath
Gilreath & Associates

P. O.Box 1270

550 Main Ave. STE 600
Knoxville TN 37901-1270

Re: E2012-02392-COA-R3-CV - ANNE PAYNE v. CSX TRANSPORTATION, INC.

Notice: Order - Petition to Rehear Denied

Attached to this cover letter, please find the referenced notice issued in the above case. If you
have any questions, please feel free to call our office at the number provided,

cc:  John William Baker, Jr,
Sidney W. Gilreath

Additional case information can be found at wwyw.Incourts.gov
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Knox Coununty Circuit Court
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Date Printed: 01/23/2014 Notice / Filed Date: 01/23/2014

NOTICE - Order - Petifion to Rehear Denied

The Appellate Court Clerk's Office has entered the above action.

If you wish to file an application for permission to appeal to the Tennessee Supreme Court
pursuant to Rule 11 of the Tennessee Rules of Appellate Procedure, you must {ile an original and
six copies with the Appellate Court Clerk. The application must be [iled "within 60 days after the
denial of the petition or entry of the judgment on rehearing.” NO EXTENSIONS WILL BE
GRANTED.

Michael W, Catalano
Clerk of the Appellate Courts
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the officers, agents, or employees of such carrier, or by reason of any defect or insufficiency, due
to its negligence, in its cars, engines, appliances, machinery, track, roadbed, works, boats,
wharves, or other equipment,

45 U.S.C.A. § 51. ™ FThe statute is broad and remedial, and it is to be liberally construed in
order to accomplish the aforementioned purposes. Blackburn, 2008 Tenn. App. LEXIS 336,
2008 WL 2278497, at *8; Reed, 2006 Tenn. App. LEXIS 620, 2006 WL 2771029, at *2.

"Unlike a typical workers' compensation scheme, which provides relief without regard to

fault, Section 1 of FELA provides a statutory cause of action sounding in negligence. . .

." Sorrell, 549 U.S. at 165. Under FELA, the railroad-employer's liability is premised upon its
negligence. Reed, 2006 Tenn. App. LEXIS 620, 2006 WL 2771029, at *2. In order to recover, an
employee must show:

(1) that an injury occurred while the employee was working within the scope of his employment;

(2) that the employment was in the furtherance of the railroad's interstate transportation
business;

(3) that [*16] the employer railroad was negligent; and

(4) that the employer's negligence played some part in causing the injury.

Id. (citing Jennings v. Ill. Cent. R.R. Co., 993 S.W.2d 66, 69-70 (Tenn. Ct. App. 1998)). . ..
FELA does not define negligence. Id. When considering whether an employer was negligent
under FELA, "courts are to analyze the elements necessary to establish a common law
negligence claim." Id. (citing Adams v. CSX Transp., Inc., 899 F.2d 536, 539 (6th Cir.

1990); Davis v. Burlingtorni Northern, Inc., 541 F.2d 182 (8th Cir. 1976), cert. denied, 429 U.S.
1002, 97 S. Ct. 533, 50 L. Ed. 2d 613 (1976)). The issue of negligence is to be determined "by
the common law principles as established and applied in federal courts." Reed, 2006 Tenn. App.
LEXIS 620, 2006 WL 2771029, at *2 (citations omitted). Thus, the plaintiff must prove the
traditional elements of negligence: duty, breach, foreseeability, and causation. Id.

(citing Robert v. Consol. Rail Corp., 832 F.2d 3, 6 (1st Cir. 1987)). However, "FFELA
deviated from the common law by abolishing the railroad's common law defenses of assumption
of the risk, § 54, and it rejected contributory negligence in favor of comparative negligence, §
53. [*17] Sorrell, 549 U.S. at 166, 168. In FELA cases, an employee's negligence does not bar
relief, but the employee's recovery is diminished in proportion to his fault. Id. at 166.

HNSEUnder FELA, the employer railroad has a duty to provide a reasonably safe

workplace." Reed, 2006 Tenn. App. LEXIS 620, 2006 WL 2771029, at *3 (citing Bailey v. Cent.
Vi. Ry., 319 U.S. 350, 352, 63 S.Ct. 1062, 1062, 87 L.Ed. 1444 (1943); Ulfik v. Metro-North
Commuter R.R., 77 F.3d 54, 58 (2d Cir.1996); Adams, 899 F.2d at 539). This does not mean
that the railroad has the duty to eliminate all workplace dangers, but it does have the "duty of
exercising reasonable care to that end." Van Gorder v. Grand Trunk W. R.R., Inc., 509 F.3d
265, 269 (6th Cir. 2007) cert. denied, 555 U.S. 994, 129 S. Ct. 489, 172 L. Ed. 2d 356

(2008) (citing Baltimore & Ohio S. W.R. Co. v. Carroll, 280 U.S. 491, 496, 50 S.Ct. 182, 74
L.Ed. 566 (1930)). "A railroad breaches its duty to its employees when it fails to use ordinary
care under the circumstances or fails to do what a reasonably prudent person would have done
under the circumstances to make the working environment safe." Id. (citing Tiller v. Atl. C.L.R.
Co., 318 U.S. 54, 67, 63 5.Ct. 444, 87 L.Ed. 610 (1943); [*18] Aparicio v. Norfolk & W. Ry,
84 F.3d 803, 811 (6th Cir. 1990)). In other words, "a railroad breaches its duty when it knew, or
by the exercise of due care should have known that prevalent standards of conduct were
inadequate to protect the plaintiff and similarly situated employees." Id. at 2639-70 (internal
quotations omitted). "

Spencer, 2013 Tenn. App. LEXIS 477, 2013 WL 3946118 at *1-2 (footnotes omitted)
(quoting Jordan v. Burlington N. Santa Fe R.R. Co., No. W2007-00436-COA-R3-CV, 2009
Tenn. App. LEXIS 8, 2009 WL 112561 at *5-6 (Tenn. Ct. App. W.S,, filed Jan. 15, 2009)).

F g
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As already stated, CSX asserted the defense of contributory negligence. ‘FELA provides as follows
regarding contrlbutory negligence:
In all actions on and after April 22, 1908 brought against any such common carner by

‘railroad under or by virtue of any of the provisions of this chapter to recover damages for

personal injuries to an employee, or where such injuries have resulted in his death, the fact that
the employee may have been guilty of contributory negligence shall not bar a recovery, but the
damages shall be diminished by the jury in proportion to the amount of negligence attributable
to such employee: Provided, That no such employee who may be injured or killed [*19] shall
be held to have been guilty of contributory negligence in any case where the violation by such
common carrier of any statute enacted for the safety of employees contributed to the injury or
death of such employee.

45 U.S.C.A. § 53 (italics in original). Plaintiff did not argue that decedent Payne was not
contributorily negligent to some extent by virtue of his years of smoking. Rather, the plaintiff
asserted that the FELA's proviso quoted above, allowing for a full recovery notwithstanding
contributory negligence if the defendant violated "any statute enacted for the safety of
employees," applied because CSX violated the Locomotive Inspection Act? and various safety
regulations® enacted or promulgated for employees' safety. The United States Supreme Court
recognized nearly a century ago that, "% under FELA,

contributory negligence on the part of the employee does not operate even to diminish the
recovery where the injury has been occasioned in part by the failure of the carrier to comply with
the exactions of an act of Congress enacted to promote the safety of employees. In that
contingency the statute abolishes the defense of contributory negligence, not only as a bar to
recovery, [*20] but for all purposes.

Grand Trunk W. Ry. Co. v. Lindsay, 233 U.S. 42, 49-50, 34 S. Ct. 581, 58 L. Ed. 838
(1914). The federal courts have referred to a violation of a statute or regulation enacted for
the safety of employees as "negligence per se." See, e.g., Ries v. Nat'l| R.R. Passenger
Corp., 960 F.2d 1156, 1158-59 (3rd Cir. 1992); Walden v. Ill. Cent. Gulf R.R., 975 F.2d
361, 364 (7th Cir. 1992).

FOOTNOTES

2 The Locomotlve Inspection Act is cod:ﬂed at 49 U S C A. § 20701 and prowdes in per‘tlnent

""QA railroad carner may use or allow to be used a Iocomotlve or tender on its

i 1 1) TR & R Tt A W i L e e TR T e T 5, e T L O Y O

railroad line only when the locomotive or tender and its parts and appurtenances—

oo

' (1) are |n proper condltmn and safe to operate without unnecessary danger of

| personal injury;

| (2) have been inspected as required under this chapter and regulations prescribed by

]

5 the Secretary of Transportation under this chapter; and |

| (3) can withstand every test prescribed by the Secretary under this chapter.
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