Tennessee,

2 -Purnose of Affidiavit. This Affidavit is offered for four purposé;: (1) to provide

mformatwn about the need to assess a worker’s level of axposure as a ﬁmdamenl:a.l component of

‘ industrial hygiene methodology; (2) to provide information about the standard scientific methods

' i’.hat an industrial hygienist uses to assess workers’ levels of exposure to asbestos and_ diesel -

exthaust; (3)-t0 provide my opinion about whether sufficient data exists to permit a dose.-baacd
assessment of Mr Payne’s exposure to asbestos and diesel exhalist during his CSXT career; anfi
(4) to provide my opinion as to whether the asbestos and diesel exhaust opinions offered by Dr.
Leonard Vance are the product of sound industrial hygiene methodology.

3. Ms.tte'gnlé Reviewed. I have reviewed the following documents. which were provided to
me by counsel for C.SXT in connectlon with tl'llis case: (1) Complaint; (2) Answer to Complaint;

(3) Plaintiff's Request for Production of Documents; (4) Defendant's Response to Plaintiff’s First .

.

' Interrogatories ‘and Request - for Production of Documents; (5) Defendant's Response to

Plaintiff’s Second Request for Production of Documents; (ﬁj Plaintiff's Combined Rule 26

i Expert Disclosure and Supplemental Answers and Responsés to Defendant's Interrogatories and

Request for Production of Documcnts;.(;?) Report of Richard Clapp; (ﬂj Two Reports of Dr,

Arthur Frank; (9) Report of Daniel Mantooth; (10) Two Reports Dr. William Stewart; (11) Two

.. 'Reports and Affidavit of Dr. Leonard Vance; (12) Trial Testimony of Dr. Leonard Vance of

11/17/2010; (13) Federal Register, Vo. 77, No. 68, Monday, Aptil 9, 2012 DOT and FRA 49

- CFR _229, Locomotive Safety Standards,. Final Rule Section N, page 21323; (14) Mr. Payne's.

 Two Depositions; (15) Mr. Payne's Railroad Personnel File; (16) Mr. Payne's RRB File; (17)

Deposition of Mark Badders of 8/31/2009; (18) Deposition of Don Carringer; (19) Deposition of

"Walter Cooper; (20) Deposition of Bobby Lewis; (21) Deposition of Paul Maynard; (22) °
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Deposmon of Leonmd Vance; (23) Deposition of Terry Rhodes; (24) Deposmon of Willford
‘ Ward (25) Depos:tmn of Donald Witt' (26) numerous air and bulk sampling asbwtos surveys of
railroad facilities; (27) numerous studies of diesel exhaust levels in locomotive cab cnvtmnments
and other railroad workspaces; and (28) voluminous additional documents pertinent to industrial
hyg-iané matters in the railme;d Hindustry.-

4 - B ;mg. ary of Opinion. It is my opinion, to a reasonable degree of scientific certainty,
that an industrial hygienist, pursuant to standard scientific rriethodologj.r., must account for a

“worker's level of exposure as part of any assessment of whether said worker has been harmfully

) - exposed to asbestos, diesel exhaust, or another other workplace agent. It is further my opiniop,

"* to & reasonable degree of scientific certainty, that sufficient data exists in this case from which to
render, using standard scientific methods, an assessment of Mr. Payne’s exposures to asbestos

and diesel exhaust during his railroad career. I further believe, to a msonablc'degreé of

scientific certainty, that Dr, Vance’s opinion that Mr. Payne was exposed to unsafe levels of

asbestos and diesel exhaust at CSXT is not based on acﬁeptéble methods of industrial hygiene,

given that, as Dr, Vance admits, he does not know, and made no effort to ascertain, what Mr.

Payne’s levels of exposure were to asbestos or diesel exhaust,

5. Retrospetiive Analysis as Standard Scientific Methodology for Assessing Dose. The

essence of industrial hygiene is the scientific estimation of employee exposure to chemical and

 physical agents in the workplace. An industrial hygienist cannot properly assess the prcschcc or
extent of health risks in a workplace without undcr_'takin-g a dose-based assessment of the levels
of exposure to the workers at issue, Because it is impossible to specifically measure the exact

dose of each individual at every work site, industrial hygienists often use réetrospective analysis

‘. to arrive at a reasonable quantitative estimate of a worker’s likely level of cxposurc-,' For. °
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example, it is 5taudard industrial hygiene practice to utilize Similar Exposure Groups (SEGs] or

. Homogeno‘us Exposure Groups (HEGs) to quanufy exposure profiles or distributions.* HEGs

' are groupings of workers expected to have the same or similar exposure profiles ot dmtnbunons

The pmcess of grouplng workers into SEGs can be based on job descriptions, similarity of tasks,
or chenncals used. Plaging individuals and their operations in the s.ppropnate SEG requires

kmwlcdgc of and experience in the industry and/or operations whara they work. Given the

- proper familiarity with the industry at issue, SEGs can permit an industrial hygienist to
- reasonably quantify an empioycé's potential for dxposuxe. Retrospective studies are a routine

- part of industrial hygi'er'uaf1 I have used retrospective analysis while investigating various

indust'rial hygiene issues, and given testimony in numerous jurisdictions utilizing the same

" techniques used in this t;aac.

6. Role of Personal Monitoring Devices and Data. Another tool of industrial hyg-iene is

to measure data on an individual employes by having the employee wear a pm'so'nﬁl monitoring

device 'in the workplace. It is impossible to monitor every individual in every'-wofkpléce for

- every possible occupational hazard, nor is it necessary to have personal moniidring data for a

specific individual in order to assess that individual’s levels of exposure. Through the propcI:r use

of retrospective dose analysis and other standard modes of industrial hygiene practice; it is

3 Mtﬂhnusen, JR., J. Damiano, Cnmpruhenswe Exposure Azscssmant Chapter 15 in The
Occupational Environmenraﬂs Lvaluation and Control, ATHA Press, 1997, '

\ ;
_~ Hawkins, N.C., S.K, Norwood, J.C. Rock; A Strategy for Occupational Exposure Assessment,

1991.
* Proceedings of the International Workshop on Retrospective Exposure Assessment for

1991; Garshik, E. et al, A Retrospective Cohort of Lung Cancer and Diesel Exhaust Exposure in
Railtoad Workers, Am. Rev. Respir, Dis. 135 (1980); Woskie, S.R. et al. Estimation'of the

_ Diesel Exhaust Exposures of Railroad Workers; -1l National and Historical Exposutes. Am.

Joumn, Ind. Med. 13 (1988).
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possible to assess a worker’s exposure levels without any need for an individual’s personal |

monitoring data. En practice, the vast majority of industrial hygiene analyses, programs and

. studies are undertaken without the benefit of individual personal monitoring data.

7 Laxistence of _A,xailable Data to Qgses;; My, Payne’s Railroad Exposures to Asbestos

; mpt_équMs_t. Mr. Payne worked for CSX and its predecessors as an agent oporafor (for a
few months), dispatcher (for one year) and &aimnan from 1962 until 2902; and claims ]1&‘?’.’83
exposed to excessive levels of asbestos and diesel exhaust, Qver the past 33 years, the majoﬁiy
of my professional focus has been on the railroad industry and its operations. I have directed,

participated in, and/or reviewed numerous industrial hygiene studies in rail_road'faci]itles

documenting the potential for exposure to asbestos and diesel exhaust. Assuming as true Mr.-

. Payne’s exposure scenarios as descried by him and his cd@qucrs, it is possible to utilize the
substantial amounts of data from these studies, using standard industrial hygiene methodology,
80 as to conduct a dose-based analysis of Mr, Payne's level of exposure to asbestos and diesel

exhaust while at CSXT,

8.  The Presence of Asbestos in Mr. Payne’s CSX Workspaces.  Mr. Payne claims he -

was exposed to asbestos from the application of railroad brake shoes, from pipe wrap inside
locomotive. cabs, from gaskets found in railroad brake systems, from the panels on diesel
locomotives and from the hea:}l: shield on certain cabooses. 1 will assess the levels of his exposure

as to each. At the outset, however, it is important to note that trainmen such as Mr. Payne do

not have any duties that require them t¢ work directly with asbestos-containing materials -

_(“ACMs”). While he may have been around some materials that contained asbestos, simply

" being around ACMs, even when vibration is heavy, does not create an exposure. This fact
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hias been documented extensively.” OSHA states "If the material is undisturbed, there is no
.elfr\poshum.5 A m&y of buildings by the EPA found that there is no difference in airborne
‘levels of asbestos in outdoor ;s.ir, in_buildings with ACMs in good condition, and in

Buildi.t;gs containing damaged a;sbasms-conta_ining material.” Further, Mr. Payne worked

dﬁMg tﬁe éra of diesel locomotives, which have few asbestos-containing comp'mients', and
.the majority tha-t do exist are non-friable, meaning that the asbestos-containing material

can'rlmt be easily broken apart or otherwise djslodgeci. The Federal Railroad Administration

(the “FRA“}; an agency within tﬁa U.S. Department of Transportation with prilmary
_ regulatory oversight of th; railroad industry, has studied whether ACMs on locomotives

pose a health risk to railroad workers and has concluded, that “ . . , there is -n'o evidence
8

that the presence off asbcstos poses a problem. .

9. Asbestua-Contalning Brake Shoes. The potential release of asbestos from rallroad

brake shoes has been studicd extensively. These studies, including those that I participated in,

B

-have consistently shown that minimal or no asbestos fibers are released during bhangi.ng_ or

application of railroad brake shoes.”

* Beckett, RR. Report of Industrial Hygiene Testing Aboard US Navy Ships at Sea, Naval
Regional Medical Center, Bremerton, Washington, approximately 1977; Ford Motor Compary,
Industrial Hygiene Surveys of Rouge Steel Company Boats, October 9, 1997; TechCon
- Industrial Hygiene Surveys at former Conrail Facilities, 1999-2000; Crunip, K.S. and D.B.

Farrar, Statistical Analysis of Da:a on Airbome Asbestos, Regulatory Tox:cology ‘and
Pharmacology, 1989.

629 CFR 1910.1001 Appendix

“ 1 Crump, K.S. and D.B, Farrar, Statistical Amlys;s of Data on Airborne Aabestcs, Regulalery
“Toxicology and Pharmacology, 1989. i

. ® U.S. Department of Tmnsportamn, Federal Railroad Administration, Lccomohve "

Crashworthiness and Cab Working Conditions, Report of Congress 1996.
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‘For a period of time primarily in the 1970s, some railroad brake shoes were maﬂufactured

: wuh some chrysot:le asbestos in the wear stock, Therc were three brands of composition

asbestos-contalmng brake shoes: Comet, Cobra and Anchor Cobra ‘was the most common

composiﬁon brake shoe, while many others were made of cast iron. The Duluth Missabi & Imn

- Range - Railway Company estimated in 1973 that 35% of the national rail car fleet used
: corﬁpcsition brake shoes.!” As such, the use of asbestos-containing comﬁosition railroad brake

I shoes was ﬁﬁ universal. Asbestos-containing brake shoes were rather short lived, with the

Comet being replaced by an’asbestos-free Tiger shoe in 1975, The most popular composition
brake shoe, Cobra, was asbestos free 'm 1980 followed by the Anchor shoe in 1982.

The 1'ajlroad industry acted responsnbly in consultation with the manufacturers and others

in .assessing the potential lmzard from brake shoes, and -its’ invcstlgatmn cuntmued until the -
.asbestos was eliminated from the brake shoes, The’ Association of American Railroads and'

" individual railroads initially asked the. brake shoe manufacturers if any potential hazards existed

from asbestos in {he brake shoes.!! The initial response from the manufacturers was that the

asbestos content was small.'’? This was followed up by more specific information that any

s'Liu.ki:mr:n, L. R. Report of Industrial Hygiene Testing, 1979; Thompson, R.N., Air Quality in
Baltimore and Ohio Trains Descending the Altamont-Piedmont Grand in West Virginia, An
Investigation for the Federal Railroad Administration codducted by the FAA Acronautical
Center Industrial Hygiene Section 1972; Duluth Missabi and Iron Range Railroad tests, 1973~

1974; 1. F. Quealy and J. M. Wandrisco, U.S. Steel Corp For.the FRA, 7/1978, “Asbestos ‘
: Emlssmns from Railroad Brake Shoes.”

10 Birk, J.N. memo to N.C. Nolden, subj: Asbestos Emissions for Composition Brake Shoes,

. 1071711973,

"Il AAR Itr to Abex Corporation; 4/21/1971; AAR ltr to Johns Manville, 4/21/1971; AAR ltr to

Amsted, 4/21/1971; AAR ltr to Griffim Wheel 4/21/1971; AAR lir to, Westinghouse Axr Brake,

© 42111971,

u Cabbie, G.M.,, Westmghouse Air Brake ltr to W. J. Harris, AAR 5/4/1971;-deGaugue, C. L.E
Johns-Manville Itr to W. J. Harris, AAR, 5/4/1971; Berg, N.A., Griffin Wheel ltr to W. J. Hams,

- AAR, 5/11/1971; Farrell, AW, Abex Itr to W. J. Harris, AAR,SQﬁHS‘?l

7
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asbestos given off by braking was converted to forsterite, a non-asbcstos mate'rial." These tests

- were followed up by testing sponsored by the. FRA, whlch detected no airborne asbestos ﬂbers :

_ during the bljakmg pmcnf:ss.1 The FRA reviewed additional studies in 1978, none of Whlch
" found any mk from railroad brake shoes (1971 Wabco Dynamometer Tests, Tune 1977 Johns
" Mansville Study of MTBA, January 1978 Ryckman, Edgerly, Tomlinson and Associated Stody

~ of Anchor Brake Shoes at ASF at Granite City, IL and February, 197 8 U.S. Steel Dynamometer

Tests)." The FRA concluded that ", . . it appears highly unlikely that train crews are subjected

to adverse asbestos levels.” Turther, the U.S. Steel study referred to by the FRA (which was

actually sponsored by the FRA) concluded ", . . the airborne asbestos comentraﬂon- emitted
during simulated severe railroad drag bmldng.by each of the brake-shoe compositions t.eated
: Iw_ere negligible. "¢ _ |
Regardless of the brake shoes used, the iJotenﬁal release of -aabe-stos- ftom‘asbestoa-

; composition rellroad brake shoes has been studied extensively and it has been shown that they do

not create significant exposure to asbestos,’’ That is true even while brake shoes are being

" Pundsack, F.L, Johns-Manville lir to W. J. Harris, AAR, 6/25/1 971; Pundsack, F.L, Johns-
Manville llrtoW J. Harris, AAR, 11/1/1971.

“ Thompsun R N. Air Quality in Balhmore and Ohio Trains Descending the Altamont-Piedmont
Grade in West Virginia. An Investigation for fhe Federal Railroad Adnumstratmn conducted by
the FAA Acronautical Center Industrial Hygiene Section, 1972.

" FRA memo, Chief Rail Vehcie Safety Research Division to Director Oﬁﬁcc of Rail Safetjr
Research, 4/19/1978.

6 Quealy, J.R. and J.M. Wandrisco, Asbestos Banissions from Railroad Brake Shoes, 1978.

. ' Lynch, J.R. Brake Lining Decomposition Products, ACGIH 1968; Liukonen, LR. Report of
Industrial Hygiene Testing, 1979, Thompson, R.N. Air Quality in Baltimore and Ohio Trains

Descending the Altamont-Pledmont Grade in West Virginia. An Investigation for the Federal -

Railroad Administration. conducted by the FAA Aeronautical Center Industrial Hyg;e.,ne Section,
1972; Anderson, A.E., R.L. Gealer, R.C. McCune, and J.W. Sprys Asbestos Emissions. from

8
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" changed.”® In one study, air sampling revealed that no fibers were released during the handling
of a.n Anchor brand brake shoe by a technician wearing a personal sampler on his shoulder to
collect airl-mme. dust.” In another simulation study, a Cobra brand railroad brake shoe was
tested f:-ar asbeatoé fiber release in a working rail yard in a manner simulating the daily work
. activities of a railroad cartman. Np;mtous sampling devices were placed in the subject worker’s

" ‘breathing zone and a personal sampling device was placed on the carman, who then changed

brake shoes repeatedly over a period time in order to simulate a typical work day. The scientists .

- conducting the study compared the air sample test results with the 8-hour maximum petmissible

exposure limit set by the Oclc.upaﬁonal Safety and Health Administration (“OSHA"). There was

. only one asbestos fiber detected and it was too small to be counted under OSHA methodology.”

Finally, in a related study of Cobra brand railroad brake shoes, rescarchers placed dn abraded .

brake shoe under a laboratory ait exhaust hood and collected air samples while the shoe Was
" handled, turned, .and rubbed. The air samples showed no asbestos fiber release from the brake
shoe.”!

. Brake Dynamometer Tests, Society of Automotive Engineers, 1973; Jacko, M.G,, R.T.

DuChsrme, and J.H. Somers, Brake and Clutch Emissions Generated Durmg Vehicle Operaﬁon, '

. Society of Automotive Engineers, 1973,

- Farrar, A.C. Reproduction of Work Performed on Cobra Brake Shoe by MVA, Inc, Report
© MVA 0900, May 13, 1994; September 22, 1994; Farrar, A.C. Worker Simulation Study: A
Railroad Carman's Potential Exposure to Asbestos from a Cobra Brake Shoe; January 20, 1995;
Farrar, A.C. Worker Simulation Study: A Railroad Carman's Potential Exposure to’ Asbcstos
from & Cobra Brake Shoe; September 22, 1994; Farrar, A.C. Optical Microscopic Examination

of a Cobra Brake Shoe; January 20, 1995; Keels,C., Industrial Hygiene Rsport City of
Phlladclphm, 1979,

- ® A B Anderson, Ashestos Emissions from Anchor Tread Brake Shoes, 4 Review of 1987 Brake

Tests.

X See Worker Simulation Study: A Railroad Carman’s Potential Exposure to. Asbesras from a
Cobra Brake Shoe, Sopt 22, 1994, Clayton Environmental Consultants.
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In sum, all reliable studies show that asbestos-containing railroad brake shoes emitted
minimal, if doy, amounts of aitborne asbestos. In contrast, there is no scientifically reliable
study which shows that handling, using, repairing or replacing asbestos-containing railroad brake

i shoes, or that proximity to those who are handling, using, repairing, or replacing composition

) railroad brake shoes, causes a release of réspirable asbestos fibers in any amount which

" ‘approached, much less exceeded, gpp]icﬁblo Threshold Limit Values (TLVs) or reasonable

exposure levels.
L .As a trainman, Mr, Payne did not work directly with brake shoe:s. He did not handle, use,
repair or replace asbestos containing railroad brake shoes. His proximity to railcars and engines

during the application of asbestos-containing brake shoes, or when brake shoes were changed by

others, did not result in an unsafe exposure to asbestos, He was never exposed to levels of -

" asbestos during his r&'ﬁ].roaq employment that would have exceeded the then-existing TLVs or

\ otherwise ac;::eptnble exposure levels.

10.  Pipes Wrapped in Asbestos-Containing Insulation. Some -of the pipes on diesel

locomotives were wrapped withi a non-fiiable woven asbestos-containing tape. The pipes that'

were wrapped with this tape were typically air compressor discharge lines and hot water lines -

that are outside of the locomotive cab.? [, ot technicians under my supervision and control, have

> a Optical Ma::roscopy of @ Cobra Brake Shoe, Jan. 20, 1995, Clayton Environmental
- Consultants. s

2 1 jukonen, L.R., Industrial Hygiene Investigaﬁon of a Norfolk Southern Raiload GP15-1
Locomotive, 2003; Liukonen, L.R. Industrial Hygiene Investigation of Norfolk Southern
Railroad's GP38 Locomotives, 2003; Liukonen, L.R., Industrial Hygiene Investigation of a

Norfolk Southern Railroad GP38-2 Locomotive, 2003; Liukonen, L.R., Industrial Hygiene -
Investigation of a Norfolk Southern Railroad GP38AC Locomotive, 2003; Liukonen, LR, °

Industrial Hygiene Investigation of Norfolk Southern Railroad's GP40-2 Locomotives, 2003;

- Liukonen, L.R., Industrial Hygiene Investigation of Norfolk Southern Railroad's SD38

Locomotives, 2003; Liukonen, L.R., Industrial Hygiene Investigation of Norfolk Southern -

. Railroad's SD40-2 Locomotives, 2003; Liukonen, L.R., Industrial Hygiene ‘Investigation of

10
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sampl‘ed for airbl:;rne asbestos on locomotives that have asbestus-coﬁtaining tape. This sampl_ing
was c-unducte'dl_under nonﬁﬂl w;orkiug conditions and was done in the cab as well as in the air
-coniprcssor compartment next to the asbestos-contaix;ing tape. These tests have shown that no
measurable expoéu're to asbestos exists from this material (<0.001 ﬂcc):” Similar tests have
been done by others with similar results** ;Studies have also Eccq done that demonstrate that
little 'ex_lﬁusure to asbcstes occurs even when tt;js tape is handled.*® While Dr. Vance’s report of
- I9!I’?f2008 ‘states that Mr. Ward would put his feet on insulated pipes in the locomotive cab, Mr
: Paync.testtﬁcd he never actually touched any of these piﬁcs and Mr. Rhodes testified that it was
't;qt possible to put your feet on any insulated pipes in the locomotive.
Mr. Pa&ne did not have a significant exposure to asbestos from the pipes in the railroad
shl;vps wete he worked, .even thou'g‘h some of those p;pcs may have been wrappéﬂ with- asbestos-
.containing insulation., Simply being aro;Jnd those ma‘:“erials, even when vibration is hedvy, does

not create significant exposure. Multiple scientific studies and literature,? inch.idi.ng OSHA

Norfolk Southern Railroad's SD45-2 Locomotives, 2003;.'1’..iukonm, LR. Industrial Hygiené
Investigation of a Norfolk Southern Railroad SWIOOI Locomotive, 2003; Liukonen, L.R.,
Industrial Hygiesde Investigation of Norfolk Southern Railroad SW1500 Locomotives, 2003.

B Liukonen, L.R., Exposure to Airborne Asbestos Fibers on Diesel Locomotives, 1999,
Liukonen, L.R. Limited Industrial Hygiene Survey, 1/2000; Liukonen, L.R. Limited Industrial
. Hygiene Survey, 5/2000; Liukonen, L.R., Industrial Hygwne Investigation of Norfolk Southern
Railroad's Locomotives, 2003.

2 Khuri, RX. ATSF Letter to D.P. Valentine, 4/1985; Nokso-Koivisto, P. and E Pukkala, Past

exposure to asbestos and combustion products and incidence of cancer among Fm.l:ush
locomotive drivers, OccEnvMed 51:330-334, 1994.

z Lmkonen L.R. Industrial Hygiene Survcy Report, 1992 Badders, M.E. Airborne Fiber Counts
Associated with Repair of Hot Water, Oil Cooler, and Air Compressor Discharge Lines on
Locomotives with Woven Asbestos Insulation Wrap in Fibers/cc, 1986; Environ EMD F7A
Locomotwe Asbestos Study Data, Conducted 7/2011.

% Beckett, R.R. Report of Industrial Hygiene Testing Aboard U.S. 'Navy Ships at Sea, Naval
Regional Medical Center, Bremertor, Washington, cirea 1977; Ford Motor Company, Industrial
Hygiene Surveys of Rouge Steel Company Boats, October 9, 1997; TechCon Industrial Hygiene

11
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publications, state that “if the material is undisturbed, there is no ta':lq::oaure:."’zl-Jr For .thcss'raasons,
the wrapped pipe in the restroom of the West Knox Yard Office which Mr. Payne claims was
insula'ted vs_u'th asbestos, would not result in significant, if any, exposure to.'asbestos. Nor Iwas
Mr. f’ayne significantly exposed to asbestos ftoﬁt his brief and intermittent presence in the West

Knox ruundhouse or car shop

11. - Asbestos-Containing Gaskg; 8. Asbastos—contmnmg gaakets were used to seal internal -

diesel engine parts. Mr. Payne would have had no unsafe exposure, if any, as a bystander to the
gaskets used in railcars, The use and handling of asbestos-containing gaskets does not produce

an exposure to asbestos ubcwe the normal background level of asbastos exposure to the person

using or handling the gaskets or to bystanders.” Seveml studies have demonstmted that even )

when working with gaskets, no significant exposure to asbestos exists.”’ As Dr. Vance states,

- Burveys at former Courail Facilities, I1999-2000; Crump, K.S.-and D.B, Farrar, Statistical
" Analysis of Data on Airborne Asbestos, Regulatory Toxicology and Pharmacology, 1989,

59CF. R. 1910.1001 Appendix J.

2 Liukonen, LR., R.R. Beckett and K.R. Still, Asbestos Exposure me Gasket Operattons,
Naval Regional Medical Center, Brnmerton Washington, 1978; Cheng, R.T. and
- H.J.McDermott, Exposure to Asbestos from Asbestos Gaskets, Appl.Occup Environ.Hyg,, 1991;
Beem,D.M. -Top Rail Gasket Replacement Exposure Monitoring memo to D. Corbin, 1996
Liukonen, L.R. and F.W. Weir, Asbestos exposure from gaskets during disassembly of a medium
duty diesel engine, Regulatory Toxicology and Pharmacology 41(2005) 113-121; Paustenback,
D.L. et al, Chrysotile asbestos exposure associated with removal automobile exhaust (ca, 1945-

_ 1975) by mechanics: Results of a simulation study, JEAEE (2005) 1-16; Mangold, C., K. Clatk; -

A. Madl and D. Paustenbach An Exposure Study of Bystanders and Workers During the
Insta.llatlon and Removal of Asbestos Gaskets and Packing, JOEH, 2006.

2 I jukonen, LR., RR. Beckett and K.R. Still, Asbestos Exposure From Gasket Operations,
Naval Regional’ Medical Center, Bremerton, Washington, 1978; Cheng, R.T. and H.J.
McDermott, Exposure to Asbestos from Asbestos Gaskets, Appl.Occup.Envhon.Hyg., 1991;
Beem, D. M. Top Rail Gasket Replacement Exposute Monitoring memo-to D, Corbin, 1996;
Liukonen, L.R. and F.W. Weir, Asbestos exposure from gaskets during disassembly of a medium

. duty diesel engine, Regulatory Toxicology and Pharmacology 41(2005) 113-121; Paustenbach,

D.L. et al, Chrysotile asbestos exposure associated with removal automobile exhaust (ca. 1945-
. 1975) by mechanics: Results of a simulation study, JEAEE (2005) 1-16; Mangold, C, K. Clark,

12
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éaskets typically do not pose an asbestos health risk *®

12. Metal Pancling, Electrical Heat Shields and Electrical Components. There are no

metal panels on diesel locomotives that are insulated with asbestos-containing material and, as

demonstrated by studies conducted by others and me, any asbestos-wrapped exposed pipes as

described b).r Mz, Payne, would not create any asbestos exposure that would have exceeded then-

em'sﬁﬁg Threshold Limit Values tTLVS) or reasonable exposure levels.”! Cabooses may have

had an asbestos-containing heat shield behind the stove. Any such material was generally non-
friable and covered by metal. Theréfore, while there may have been an asbcstos-contain.iﬁg heat
‘shield in thelcaboose, Mr. P;iyne_would never have come into contact with it and would have had
no @ﬁon for exposure. Further, some electrical components on diesel locomotives such as arc
: chutes and dynamic brake coolilig grids (l,ontéincd some #sbcstos. These pzlu'_ts a:v.l-..vcry hard and

non-friable. I md otbers have conducted tests during the removal and replacement of these parts,

A. Madl and D. Paustenbach An Exposure Study of Bystanders and Workers D‘urmg the
" Installation’ and Removal of Asbestos Gaskets and Packing, JOEH, 2006; Liukonen, L.R.
Industrial Hygiene Sunrey of CSX Transportation's Waycross, Georgia Loc.omotive Shop,
February 19-23, 1990; Liukonen, L.R. Limited Industrial Hygiene Investigation of CSX
Transportation's Waycross, Georgia Locomotive Heavy Repair Facility, Oct. 12 and Dec. 12,

1990; Boelter, F., C. Simmons and P, Hewett, Exposure Data from Muhi—App]icatibn, Multi-

Industry Maintenance of Surfaces and Joints Sealed with Asbestos-Containing - Gaskets and

" Packing, JOEH, 3/201]1; Environ EMD F7A Locomotive Asbestos Study Data, Conducbad
712011,

% (Vance 11/17/10 Trial Testimony at 645-55.)

- ¥ Liukonen,L.R., Exposure to Airborne Asbestos Fibers on Diesel Locomotives, 1999;

Liukonen,L.R. Limited Industrial Hygiene Survey, 1/2000; Liukonen,L.R. Limited Industrial
Hygiene Survey, 5/2000; Liukonen, L.R., Industrial Hygiene Investigation of Norfolk Southern

Railroad’s Locomotives, 2003; Khu.rx,R K.ATSF Letter to D.P.Valentine,4/1985; Nokso-

. Koivisto, P, and E Pulkala, Past exposure to asbestos and combustion products and incidence of
cancer among Finnish locomotive drivers, OccEnvMed 51:330-334, 1994,
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and smdies indicate that no exposure to asbéstos occurs, even during. these activities,*

13.  TheLevels of Mr. Payne’s Exposure to Diesel Exhaust at CSXT. Mr. Payne’s alleges
: exposure to diesel exhaust while riding on and inside locomotive crew cabs while .switching local

industry out of the West Knox Yard. Much of the time, particularly while servicing i

Witherspoon Scrap Yard, the train would proceed via a shove move, wherein Mr. Payne would

pr@ily work on the last gondola car, which was the leag:l. u.:ar during thel switch.  As such, his

work was in front of the diesel eﬁgines, lessening his exposure to any diesel exhaust. On

occasion he was in the cab of the locomotive, but would not have been signiﬁc_anﬂy exposed to

diesel exhaust, given that I have seen no evidence to suggest that any of the locomotives he rode

in had a defect in the exhaust stacks or elsewhere in the exhaust system. Mr, Payne also worked
the Etowah to Corbin line, which he claimed involved pass;ing through six tunnels, where his
.'potu‘t:;tia] for exposure was presumably highest, As forth below, however, when the exposures
‘Mr. Payne and his coworkers dea_:éribcd are analyzed in light of the years of compiehensive
: testing " oriboard active locomotives, including in tunnels, one is able to make a dose-based
| assessment of his exposure to diesel exhaust and corclude to a reasonable degree:of scientific

© certainty that he was not harmfully exposed.

Because the direct measurement of diesel exhaust is not possible, various surrogates to

determine exposure must be used. Historically, the prime surrogates used were gases such as

- nitrogen dioxide.” Later studies focused on some pottion of the particulate fraction, which has

* Liukonen, L.R. Indusrial Hygiene Survey Report, 1990; Beem, D.M. Asbestos Exposure
- From Arc Chutes, memo to T.E. Greenwood, 1996,

¥ National Institute for Occupational Safety and Health (NIOSH) - Health Hazard

Evaluation/Toxicity Determination, Union Pacific Railroad, Pocatello, Idaho by A. A. Apol
- (NIOSH-TR-042-74). Cincinnati, OH: 1973; National Institute for Occupational Safety and
" Health (NIOSH): Health Hazard Evalvation/Toxicity Determination, White Pass and Yukon
' ‘Ra.:l.road Skagway, Alaska by A, A. Apol (NIOSH-TR ~74-1-160). Cincinnati, OH: 1974; U.S.
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‘recently focused on elemental citrb.on (“EC‘.‘}I.34 Diesel exhaust exposure Ih_as been evaluated in
réilroad work environments for many years. Early studies demonstrated that exposures to diesel
exhaust were not éxcessive to railroad employees even under “.worst case" situations such as long
tunnels®®  Railroads then’ followed up on these studies with their own investigations,
e.mg;hasi-zing the areas where the highest exposure was expected. These studies also showed no

%

occurrence of excessive exposures. By analogy, and the use of professional judgment, it is

reasonable to infer that levels of exposure lower than the "worst case" scenarios .that were

Deparlment of Transportation (DOT): Train Generated Air Contaminants in the Train Crew’s
Workirig Environmens by J.A. Hobbs, R.A. Walter, T. Hard, and D.-Devoe (FRA/ORD-77/08).
Cambridge, MA: U.S. Department of Transportation/Federal Railroad Administration, 1977;
Report on the Results of Air Samples Taken in the Cabs of Diesel Locomotives on the Denver
. and Rip Grande Western Railroad by the Bureau of Mines From June 3 to July 31, 1953; Report

on the, Results of Air Samples Talken in the Cabs of Diesel Locomotives on the Denver and Rio
Grande Western Railroad by the Bureau of Mines From November 1, 1953 to January 15, 1954;
Report on the Results of Air Samples Taken in the Cabs of Diesel Locomotives on the Denver
and Rio Grande Western Railroad by the Bureau of Mines From February 9 to March 12, 1954;
Report on the Results of Air Samples Taken in the Cabs of Diesel Locomotives on-the Denver
and Rio Grande Western Railroad by the Bureau of Mines From May 25 to June 8, 1954; Report
.on the Results of Air Samples Taken in the Cabs of a Diesel Locomotive Used for Yard

“Switching” at the Burnham Yards of the Denver and Rio Grande Western Railroad, Bureau of

Mines; Michigan Bureau of Environmental and Occupational Health report to Consolidated Rail
Corporation, 1978; Popjoy, M.A. Monitoring Locomotive Cab and Caboose Internal Atmosphere
on Southern Railway, 1976; Measurement of Ambient Air in Cab of Diesel Locomotives and
Cabluoses, Scott Research Laboratories, 1974. :

s Cantrell, BK., and W.F. Watts, Jr.: Diesel Exhaust Aerosol: Review of Occupational
Exposure. Appl. Occup. Environ. Hyg J. 12:1019-1027 (1997); Woskie, S.R., T.J. Smith, S.K.
Hammond, M.B. Schenker, E. Garshik, and F.E. Speizer: Estimation of the Diesel Exhaust
Exposures of Railroad Workers: I, Current Exposures. Am. J. Ind. Med.13:381-394 (1988);

Froines, JR, W.C. Hinds, RM. Duffy, W.J. Lafuente, and V. Wen-Chen: Exposure of

Firefighters to Diesel Emissions in Fire Stations. Am. Ind. Hyg. Assoc. J. 48:202-207 (1987);

Stanevich, R.8., P. Hintz,, D. Yereb, M. Dosemecci, and D.T. Silverman: Elemental Carbon .

_ Levels at a Potash Mine. Appl. Occup. Environ. Hyg. 12:1009-1012 (1997); Zaebst, D.D., D.E.
. Clapp, LM, Blade, D.A. Marlow, K. Steenland, R.W. Homung, D. Scheutzle, and J. Butler
Quantitative Determination of Trucking Industry Workers' Exposurc to Diesel Exhaust Pa.rticles
Am. Ind. Hyg. Assoc. J. 52:529-541 (1991).

# Hobbs, J. R, et al. Train Generated Air Contarninants In the Train Crew’s ‘Working
Environment, U. S. Department of Transportation, Report No. FRA/ORD-77-08, February 1977.
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investigated woold also not be excessive. Nonetheless, CSXT and other railroads have

continued to investigate work sites, verifying that diesel exhaust levels are not :*._)cr.‘.ta::si1|r¢',-.36

3 Analysis of Railroad Tunnel Atmospheres, Knobley Tunnel on Patterson Creek and Potomac-

"~ Branch, 8/29/1951; Mims, W.E. memo to D. A, Lawson re CSXT 5861 Monitor exhaust stack
gases in the locomotive cab, 2/9/1988; Davis, K.E. memo to J.W. Wheeler re CSXT 1223 Test
for exhaust stack gases in the locomotive cab, 8/7/1992; Davis, K.E. memo-to W, Wheeler re
CSXT 1224 Test for exhaust stack gases in the locomotwe cab, 7/8/1991; Davis, K.E. memo to
* L.W. Wheeler re CSXT 1719 Test for exhaust stack pases in the locomotive cab, 7/8/1991;
'Davis, K.E. mémo to J.W. Wheeler re CSXT 5546 Inspect for exhaust stack gases, especially
" carbon monoxide during road service, 7/10/1991; Davis, X.E. memo to J.W. Wheeler re CSXT

5546 Test for exhaust stack gases in'the locomotive cab, 5/24/1991; Davis, K.E. memo to J.W.-

Wheeler re CSXT 5554 Inspect for exhaust stack gases, especlally carbon monoxide during road
service, 7/10/1991; Davis, K.E. memo to J,W, Wheeler re CSXT 5546 Test for exhaust stack

gases in the locomotive cab, 5/16/1991; Davis, K.E. memo to J.W. Wheeler re CSXT 5564 Test

for excessive exhaust stack gases in the locomotive cab, 7/10/1991; Mims, W.E. memo to D. A.

Lawson re CSXT. 5723 Monitor exhaust stack gases hi the locomotive cab, 2/3/1988; Mims,
. W.E. memo to W.R. James te CSXT 5806 Monitor exhaust stack gases in the locomotive cab,

. 11/9/1987; Davis, K.E. memo to J.W. Wheeler re CSXT 5807 Test for excessive exhaust stack
" gases in the locomotive cab, 7/30/1991; Mims, W.E. memo to D. A. Lawson re CSXT 5814
Monitor exhaust stack gases hi the locomotive cab, 3/11/1988; Davis, K.E. memo to F. A. Upton
re CSXT 5845 Test for exhaust stack gases in the locomotive cab, 11/4/1993; Strickland, D.W.
report re CSXT 5861 Monitor for exhaust stack gases in the operating cab, 2/8/1988; Mims,
"W.E. memo to W.R. James re CSXT 5867 Monitor exhaust stack gases in'the locomotive cab,
10/1/1987; Davis, K. E. mémo to W.E. Mims re CSXT 5880 Monitor exhaust stack gases in the
locomotive cab, 7/25/1989; Air Quality Evaluations of CSX Transportation’s Train Crews dated
August 19-30, 1990; Air Quality Evaluations of CSX Transportation's Train Crews dated
January 7 - April 12, 1991; Industrial Hygiene Air and Noise Investigation of CSX
Transportation's Train Crews from Russell, KY to Cincinnati, OH, Cincinnati; OH to Corbin,
KY, Corbin, KY to Cincinnati, OH, and Cincinnati, OH to Russell, XY, dated August 13-16,

" 1991, Industrial Hygiene Survey of CSX Transportation’s Train Crews Delivering Coal to Utility.

Plants in Florida dated October 27 & 29, 1993; Industrial Hygiene Air Sampling of CSX
. Transportation's Train Crews from Montgomery, Alabama to Thomasville, Georgia,
- Thomasville, Georgia to Montgomery, Alabama dated April 12-16, 1994; Industrial Hygiene

Survey of CSX Transportation Train Crews Working From Martin, Kentucky Yard dated August -

9-10, 1995; Industrial Hygiene Survey of CSX Transportation’s Corbin, Kentucky Train Crew

* on Local C80015 dated February 15, 1996; Industrial Hygiene Survey of CSX Transportation’s -

- Trains and Crews Between Atlanta, Georgia and Corbin, Kentucky dated April 30, 1996 through

May 2, 1996; Industrial Hygiene Survey of CSX Transportation’s Trains and ‘Crews Between -

- Atlanta, Georgia and Birmingham, Alabama dated September 10-13, 1996; Industrial Hygiene
Survey of CSX Transportation's Trains and Crews Between Atlanta, Georgia and Fitzgerald,
Georgia, Atlanta, Georgia and Montgomery, Alabama dated September 23-27, 1996; Diesel

* Bxhaust and Noise Sampling in Locomotive Cabs of CSXT Trains Between Memphis,

Tennessee and Chicago, IL dated July 15-19, 1997; Industrial Hygiene Investigation of CSX
: 16 '
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The Federal Railroad Administration (FRA) wrote the following in a 1978 policy

statement about élicsei exhaust:

It should bc noted that significant mcaxch has been done by FRA and other
organizations concerning exposure to gir contaminants in railroad operations.
Thus far it appears that exposure levels in normal operating situations are well
_ within the values set forth in the cummt OSHA standards, even in worst case'
" situations such as long railroad tunnels.”
Further, recent testing conducted by CSXT has been comprehenawe and has mcluded
-elemental ca:bon and po}yuuclear aromatic hydrocarbon compounds. There are no OSH.A or
FRA standards for diesel exhaust except for certain components such as nitrogen dioxide.

. Recently the American Conference of Governmental Industrial Hygienists (ACGIH) issued a

proposc& Threshold Limit Value for EC as an indicator of diesel exhaust exposure. This

Transportation’s Atlanta, Georgia Train Crews on Yard Job # Y12229 and Yard Job # Y21630
dated July 29-30, 1997; Industrial Hygiene Diesel, Exhaust and Noise Sampling in Locomotive
" Cabs of CSXT Trains Originating out of Shelby, Kentucky dated August 25-29, 1997; Industrial
‘Hygiene Diesel Exhaust and Noise Sampling in Locomotive Cabs of CSXT Trains and Crews
from Savannah, Georgia to Augusta, Georgia, Augusta, Georgia to Savannah, Georgia,
Savannah, Georgia to Waycross, Georgia, Waycross, Georgia to Savannah, .Georgia dated
October 21-24, 1997; Diesel Exhaust and Noise Sampling in Locomotive Cabs of CSXT Trains
" Columbus, Ohio to Cincinnati, Ohio, Cincinnati, Ohio to Lima, Ohio Lima, Ohio fo Tolcdo
Ohio and Toledo, Ohio to Columbus, Ohio dated November 17-20, 1997; Diesel Exhaust and
Noise Sampling In The Locomotive Cab of a CSXT Train Operating Between Cumberland,
Maryland and Grafton, West Virginia dated December 4, 1997; Industrial Hygiene 'Di_esel
‘Exhaust, Silica, and Noise Sampling in Locomotive Cabs of CSXT Trains and Crews From
Clifton Forge, VA to Hinton, WV and Hinton, WV to Clifton Forge, VA dated April 7-8, 1998;
Industrial Hygiene Evalunhon of CSXT Train Crews Between Baldwin, Florida and Tampa,
Florida, Baldwin Florida and Waycross, Georgia, and Jacksonville, Florida and Orlando, Florida
dated June 26-29, 1998 and July 7-8, 1998; Industrial Hygiene Investigation of CSX
Transportation’s Atlanta, Georgia Train Crews on Yard Jobs #Y12526, #Y13227, #Y11628,

#Y23528 dated January 26-28, 1999; Industrial Hygiene Investigation of CSX Transportation’s.

" - Waycross, Georgia Train Crews on Yard Jobs #Y 17809, #MY 14010, #Y21510, #Y1 1511 dated

* March 9-11, 1999; Industrial Hygiene Investigation of CSX Transportation’s Corbin, Kentucky '

Train Crews on Yard Jobs #Y10308 and #Y20109 dated June 8-9, 1999; Industrial Hygiene

Investigation of CSX Transportation’s Erwin, Tennessee Train Crews on Yard Jobs #Y10122,

#Y10223, and #Y20423dated June 22-23, 1999; and Industrial Hygiene Survey of CSX .

Transportation's Switch Crews at Gentilly Yard (New Orleans, LA), Sibert Ya.rd (Mobile, AL)
an.d Goulding Yard (Pensacola, FL) dated March 12-15, 2001,

%" Federal Railroad Administration, 49 CFR Part 221 (1978)
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proposed TLY was 20 pg/m’ measured as EC, but the prpposa’l has been rescinded.®® The
' procedure that was to be used is NIOSH 5040,

3 The testing results of my consulting firm (TechCon)‘ shows that train crew members in
the locomotive are exposed to an average of 2.5 ug/m’ as an 8 hour time weighted average."

This testing correlates well with recent Canadian railroad studies.” No differences were found

with age of ldcci_motive (mmufactt;red between 1968 and 1997), locomotive manufacturer, or in

different geographical locations. This locomotive average is less than the measurements for

Jocal truck drivers with # mean of 4.0 pg/m’ and road truckers with a mean of 3.8 pg/m’.

Highway background EC ‘lavels have been reported to have a mean of 4.0 pg/n’. Othezf

background EC levels reported include an annual average in Los Angeles of 4.78 pg/m’® and

background levels over 10 ug/m’ in some areas.” NIOSH reported 14-78 pg/m’ EC in a fire

station and 8-12 ug/m’ EC as backgtound levels outside of the fire station.”® The average EC

¥ As reference, the only federal occupatmnal standard for aggregate diesel exhaust comes from
the Mine Safety and Health Administration, which imposes a PEL of 160 pg/m’ for total carbon.
See, hitp J[m,msha gov/REGS/COMPLIAN/Guides/MNMDPM/MNMdpmeompguide.pdf

3 Nahona.l Institute for Occupational Safety and Health (NIOSH): NIOSH Manual of Analytical
Methods.4th ed. Cincinnati, OH: (1996)

0 1 jukonen,L.R., J.L.Grogan, and W. Myers, Diesel Particulate Matter Exposu.rc to Rmh pad '
Train Crews, AIH.AJ 63 610~616(2002) :

! Verma,D.K., M.M. Finkelstein, L.Kurtz, K.Smolynec, and S. Eyre, Diesel Exhaust Exposure

in the Canadian Railroad Work Environment, Appl Occup Environ Hyg 18(1):25-34(2003); ,

Seshargm, B., Exposure to Diesel Exhaust Emissions On Board Locomotives, ATHAT, 2003,
% Cass, G.R., and H.A. Gray: Regional Emissions and Atmospheric Concentrations -of Diesel
Engine particulate Matter; Los Angeles as a Case Study. In Diesel Exhaust: A Critical Analysis

of Emissions, Exposure, and Health Effects, Cambrldge MA: Health Effects Institute, 1975. PP
127-137.

* National Institute for Occupational Safety and Health (NIOSH): Health Hazard Evaluation,

City of Lancaster, Division of Fire by A Echt, L. Blade, and J. Sheey (HETA 92-0160-2360).
Cincinnati, OH: 1993
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exposures of railroad employees are well below all of these and magnitudes lower than the levels

which sometimes exceed 400 ug/m’ in underground mines.*

14. - Opinions Regarding Mr, Payne’s Level of Expgé ure to Asbestos and Diesel Exhaust

at CSXT and Dr. Vanee's Opinions Related Thereto. Based on the foregoing, I hold the

following o;ﬁiniénl‘- to-a reasonable degree of scientific certainty:

a) Standard scientific methodology requires an industrial hygienist to assess a worker’s

level 'uf exposure in order to determine whether said worker has been harmfully exposed to .

asbestos, diesel exhaust, or any other workplace agent.

b) Industrial hygienists, including me and many others, have repeatedly tested railroad

workspaces for asbestos and diesel exhaust over the past three decades. This ample quantitative '

data can be utilized, using standard scienﬁﬂc methods of retrospective analysis, to establish a

quantification of the likely dose of asbestos and of diesel exhaust that Mr. Payne could have

* sustained at CSXT. The absence of specific personal monitoring data for Mr. Piyne, which is

not unusual in the field of industrial hygiene, does not prevent a Iscian‘tiﬁc'a!ly valid dose-based

assessment of his levels of asbestos exposure or diesel exhaust exposure. - '

:c) Any exposure Mr. Pa}:ne might have had to asbestos while workin.g at the railroad is so
low as to be below analytical measurements. While it is not possible to determine.. hié_ exact level
?f exposure, it is possible to quahtify the upper limit of his ;ﬂ.xposﬁre by hssumin:g ﬁia levels of

‘exposure were at the level of detection. By doing so, his total dose as a trainman would be 0.001
. |

_ﬁ’cc. I.fhu.-. spénf 40 years as a trainman, that equals a maximum lifetime exposure of 0.04 fiber '

years: This can be compared to the current OSHA standard of 0.1 f/cc or S.O-ﬁbcr years for a.

* working lifetime. It can also be compared to the OSHA PELS, (or ACGH—I TLYVs before OSHA)

" Cohcp,'HJ .» J. Borak, T. Hall, G. Sirianni, and 8. Chemerynski, Expdsurc of Miners to Diesel
Exhaust Particulates in Underground Nonmetal Mines ATHAJ 63:651-658(2002).
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that were in effect during his career. Using the PELs in effect during his career, the Jifetime

allowable dose calculates out to the .etmi\ralent of 320 fiber years. Therefore, Mr. Payne's likely _

I exposure calculates out to be less than 0.1% of the PELs in place at that time. In su;n,ll using this
quantiﬁcution-of the upper limit of hls exposure to asbestos, it is clear that Mr. Payne’s dose of
asbestos was well below what is cansidcreld. acceptable in industry and is the level at which’ the
Envimnmentai Protection Agency allowed school children to re-occupy a school after an
'asﬁeétas abatelxmnt. ‘

d) Given the exposures deszrih:.;d by Mr. Payne and his cowﬁrkers, and based on

'vetrospectiﬁ a.ﬁalyses of years’ of comprehensive studies onboard locomotives, including in

worst case scenarios such as tunnels, I am able to quantify the likely amount of exposure to

diesel exhaust that Mr. Payne would have received at CSXT. His railroad exposures to diesel

exhaust would have averaged 2.5 ug/m’ per 8 hour time Wghted average or less, and his

exposures ‘were uudoubtedly well below OSHA’s PELs for constituents of diesel combustion.

Neither his work as a trainman on the Corbin-Etowah run, nor his work switching the West Knox

* yard and Jocal industry, exposed him o significant or unsafe levels of diesel exhaust

€) Dr. Vance has deviated substantially from acceptable industrial hygiene practice in

formulating his asbestos and diesel exhaust opinions in this case. While he correctly states that .

. dose is the key consideration in evaluating the safety risks to occupatlbnal exposures to asbestos

and diesel exhaust, he admits that he does not know Mr. Payne’s dose of asbestos or diesel

“exhaust, Therefore, Dr. Vance’s opinion that Mr. Payne was injuriously exposed to asi_:cstos and

diesel exhaust at CSXT is not the result of the dose-based inquiry that he admits is reqim'ed. &l
f) Dr. Vance further states that he was unable to account for Mr. Payne’s dose because of

the absence. of M. Payne’s personal monitoring data, Standard industrial hy;;iene practice,
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however, reflects the practical reality that specific individual personal monitoring data is rarely- - -

available. When specific personal monitering data is unavailable, an industrial hygienist must

rely on other stendard analytical methods, such as retrospective analysis, in order to complete a_

dose-based assessment of a worker’s exposure level. There is ample quantitative data from

which to render a dose-based assessment of Mr. Payne’s exposure to asbestos and diesel exhaust-

] "in'ghis case. Dr. Vance, however, concedes that he did not utilize this data and instead maintains
that it is impossible to assess Mr, Payne’s asbestos or diesel exhaust dose. To ignore available

‘methods of dose analysis, and thereby ignore the concept of dose entirely, and to then

nonetheless render an opinion that a waorker has been exposed at harmful levels, does not reflect

& proper application of sound industrial hygiene methodology. Nor is the methodology Dr.

. Vance used in this lawsuit consistent with accepted industrial hygiene practice in the field.

FURTHER AFFIANT SAYETH NOT

This 2/ day of August, 2012, K%A

Swomy and Subscribed before
= o il
. Notary Public O
My Commission Expires: F5.17,20 13

Larry R. Liukonen, CIH, CSP
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there was an accepted level of safe exposure to
asbestos, which we later learned was maybe not
the best idea in the world. And there waé a
minority at that time that held to the
contrary. After Selikoff's presentation in
'68 or something like'that -- that's --"none in
the record -- was it '64? Okay.
MR. JORDAN : (Nods head up aﬁd down.)
THE COURT: But here we're testing

should the jury not be able to weigh -- and to

weigh says his is a very small minority that

believe that way, I go along with the majority
that says this way -- but isn't that something
the jury weighs and flushes out when‘if's over
with?

MR. JORDAN: Not if it’s not generally
accepted. And not -- and the other problem I
have with that, Your Honor; is this: As this
Court well knows, when we challenge a witness

on the reliability grounds, that shifts the

‘burden to.the plaintiff to prove that that

testimony is scientifically reliable. &2nd.so
that's what has happened here.
My friends at this table have had the

burden of proving that it was reliable. Well,

Truesdel & Rusk
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how did they do that? They did that through
the cross-examination df Dr. Weill, which I
suggest didn't touch on whether Frank's methods
were reliable or not, and through the affidavit
of Dr. Frank. It is certainly well settled in
a Daubert setting that an affidavit from the’
expert whose opinionshare being attacked has to
be loocked at very skeptically if at all, and
that there are t#o ways of supporting an expert
who has been attécked. One way is by having
another expert in that field, in this case an
M.D., loock over the shoulder of the witness
that's being attacked. They could have had
someone to come in and say, "I've looked at
what Dr. Frank did, I understand his opinions
aboht any exposure, I understand his opinions
that dose evidence is not necessary, and all
that's fine. That's accepted generally in the
medical commupity.“ They didn't have that.

The other thing that they could have
done in the affidavit or otherwise is they
could have pointed to some literature that
perhaps came from an unassailable source --
let's say the American Cancer Society or AMA or

somebody like that -- to say ."This is the

Truesdel & Rusk
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method that you use in arriving at specific
causation opinions and, Dr. Frank followed that
method." That's the coockbock in dealing with a
Daubert challenge, and they didn't do either of
those things. So I suggest that the burden was
shifted to them and they didn't meet the
burden. Now, in asking for an expert to have
some dose évidence,lwe're not asking for
arithmétic certainty. We're not asking for a
number. We're ésking that before he says
asbestos qaused a cancer, or any of these other
things, he's gdt to be --

THE COURT: Well, haven't we just went
through one where you did ask that there be a
number‘in radiation?

MR. JORDAN: Well, yes, because that
was capable of coming up with a number in that.
But that's not necessarily --

THE COURT: Didn't we just go through
and prove:through all of them that it's
generally accepted within that, that_the amount
of radiation exposure it takes a year to be --
for it to be possible for it to cause things?

MR. JORDAN: There is an amount -- I'm

just saying we don't have to -- we don't

Truesdel & Rusk -
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require that they say, "He was exposed to

'14.2 fibers." We just want them to say, "He

was heavily exposed, and I base that heavy

exposure on the following data that I've looked

‘at."‘

THE COURT: You may want them to say
lots of things, but the question is, what does
the science support to justify? And that's the
issue.

MR. JORDAN: The record in this case
talks about the "any exposure" theory in only
one way, and that is that it's not generally
accepted. There is no evidence in this case
that the basis of Dr. Frank's causation opinion
was that -- was acceptable. His basis was the
"any-exposure“ theory. Now, are therela
handful of scientists who believe that? Yes.
But I don't think that's -~

THE COURT: Is that what this witness
said?

MR. JORDAN: I'm sorry?

THE COURT: I think what he said .
specifically was that there is what he
considers a minority of those in the field that

believe any exposure to asbestos increases your

Truesdel & Rusk
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risk, versus a theéry of you've got to
quantitate to show it was enough to increase
your risk. Is.ghat nof what he said?

MR. JORDAN: I think he did say that,
and I think he also éaid that's not mainsﬁream
science and it's not generally aﬁcepted.
Certainly they're thére, there are those
voices. But --

THE COURT: Anything else?

MR. JORDAN: -- ii's not generally
accepted. " Thank you,.Your Honor.

THE COURT: Mr. Shapiro. Did I‘say it
righﬁ that time? -

MR. éHAPIRO: (Nods head up and down.)

THE COURT: I note the good

Dr. Frank's affidavit. "With regard to
Dr, Weill -- he correctly quotes me,-and
consistent with his own view -- that 'any

exposure raises some risk' Dr. Weill states I
do not know the dose to asbestos, radiation,
diesel exhaust. He is correct."

Paragraph 14: '"With regard to all
exposures to carcinogens being capable of

causing cancer, Dr. Weill misstates my views,

something I testified to often under oath. In-

Truesdel & Rusk
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Section 7 he states that I exclude background
exposures. I havé never so testified, instead
I have always said that they are part of
overall exposure thaﬁ a person gets in their
lifetime.“

The last paragraph: "CSX defendant
experts agree that a general cauée of lung
cancer is asbestos, smoking, and radiation. I
agree. I have 6onsiderad these causes and
others in my differential diagnosis."

He never says I ha;e_indication of
there's any science that sayé it causes. All
he's ever said is it substantially increased.
the risk. How does he move.ffom that to
causes? He agrees‘—— just went through
agreeing with the same thing Dr. Weill said
specifically, as we know, on radiation, that
once you get above a certain number -- there's
a certain number, the dose, we accepted, cannot
be found to causative of anything. That's
accepted within the science we went though.

As to this patient, there's no proof
of the number of-his exposure to radiation, so
with that background, with this, how does he

reach causation when he does not show, cannot

\
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show quantitatively, a' dose exposure to
radiation?
MR. SHAPIRO: Firgt of all, the Health

Physics Society are not doctors. They are

. physicists. And I don't believe Dr., Frank in

any way agrees, and it's in his testimony at
tfial ;-

THE COURT: Then what did he use to
reach that conclusion?

ﬁR. SHAPIRO: -He reached what doctors
d&, that's a differential diagnosis based on
the --

THE COURT: But that‘s.not what we'rg
talking about. Differential -- that's the
reason I toock the time to try to go through
with Dr. Weill and make sure my understanding
and his understanding of what a differential
diagnosis is. A differential diagnosis
recognizes this person haS'sgmething. Then to
try to determine causation, you try to
determine what things occurred out there which
could have béep the cause, which may have
increased the risk of that thing, whatever
you're treating, which is what he did. Then

ybu have to go through and eliminate those that

Truesdel & Rusk
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did not or did and leave you in a situation,
okay, I can't eliminate this, so it could have
been a cause. But here, he says all of these
caused, correct?

Mﬁ. SHAPIRO: Yes.

THE COURT: But he says background
exposures didn't. Then why didn't he say the
background caused? He said there was always
background exposure. "I did not eliminate it."
And if he says no dese amount is necesgsary,
then the background exposure ;hat he has
waiking the streets could be a potential cause
of asbestos exposure and all of these other
things. That leaves the jury purely
speculatiné what actually caused this man's
cancer, doesn't it?

MR. SHAPIRO: Well, if you take the
argument of ﬁr. Weill carried ouﬁ to its --

THE COURT: No. ﬁo. I don't want to
take his argument. That's not what I'm doing. .
I do not take his -- what I've got to deal with
is there a science background for your

J
witness's opinions. And as to radiation, based
upon the record before me, everybody with an

expert has agreed up until this point -- and
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I've heard you present nothing else from him
saying if you have a certain exposure below a.
certain rem as to radiation it cannot cause
injp;y.

MR. SHAPIRO: But what Dr. Dooley

said, even the physicist, Your Honor, is he

- didn't have a specific dose for --

THE COURT: And neither dées
Dr:. Frank.

MR. SHAPIRO: -- of internal --
internallexposufe to plutonium.

THE COURT:  But neither does
Dr. Frank.

Mﬁ. SHAPIBO: Right. Well, that goes
back to what I argue in --

THE COURT: Whether he ever had one,
there's no proof of, as I undersﬁand it. IElE
a possibility, but is there any proof he ever:
inhaled any plutonium?

MR. SHAPIRO: There is definite proof.

"If you mean direct proof where there's a

dosimeter that says it was in there, no.
THE COURT: No, but has anYone said

they can establish that Mr. Payne inhaled
]
plutonium?
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MR. SHAPIRO: We have evidence —; it
might not be direct evidence -- because of the
plﬁtonium found at the site.

THE COﬁRT: There was some there --

MR. SHAPIRO: Yes, Your Honor.

THE COURT: ‘—— but did anyone say this
condition shows characteriétics of being
inhaled plutonium?

MR. SHA?IRO:: Well, Your Honor,
whenever you have an invisible toxic substance,

it's unusual to have a -- meter to know it was

an exact amount.

THE COURT: But aren't we dealing with
pure speculation?

MR. SHAPIRO} I disagree. And I-also
cited the cases: Wilson versus CSX. Hardyman
versus Norfolk Southern --

THE COURT: The test is if any
contributing cauée.

MR. SHAPIRO: 1I'm sorry?

THE COURT: The question is, is there_
anything about fheir workplace a contributing
cause. Right?

MR, SHAPIRO: Anything about whose

workplace? Mr. Payne's --
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THE COURT: Mr. Payne's. Is there
anything about the workplace of CSX that  is any
part of a éause of his cancer? That's the
test; isn't it?

MR. SHAPIRO: Sure. And Dr. Frank had
an interview with the plaintiff about asbesFos
exposure, had documents, lots of documents --

THE COURT: But he says he could not
quantify what exposure he had, and just said it
again in his affidavit.

MR. SHAPIRO: He said there's no
survey or dosing done by the empioyerl——

THE COURT: No, he said he cannot

'quantify the amount of exposure,

MR. SHAPIRO: He said he couldn't
quantify, correct. |

THE COURT: " That's what'I'mlsaying.

MR. SHAPIRO: And Dr. Weill said he's
never had a patienp that he could --

THE COURT: Well, what teils him it
wasn't caused by what he gets -- exposure
walking up and down, the streets versus whether
it was caused by the exposure he go£ at- the
railroad? ‘

MR. SHAPIRO: Your Honor, this is
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exactly what the Court of Appeals considered in :
Wilson versus CSX, the same attack on h
Dr. Nassetta in tha; cancer case. It was a

toxic exposure cancer case. Dr. Nassetta told
the Court of Appeals in his affidavit -- or in
the-t;ial court, the trial court excluded him.
He put in his affidavit, "I don't know the

precise quantity of exposure that would have

-led to this man's brain cancer." (CSX won that

at the trial court in Tennessee. The Court of
Appeals said it's not normal for doctors to get
a precise dose or quantity when a patient walks
in their medical practice.-‘That's not the
test, they said. The test --

‘ THE-COURE: Well, accepted here is
moving from risk to cause. Accepted medicine
is, it increased the risk. But whe;e is there
any accepted medicine that suppoits his
statement that it was a cause?

MR. SHAPIRO: He's outlined it in his
testimony. He's outlined it in -- he's cited

the studies in his reports which I filed. He's

gok" ==

THE COURT: It increésed the risk.

They disagree as to radiation, unless you can
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show a rem fesponse. Dr. Weill agrees a
minority believes any asbestos expoéure
inc:eases your risk flat line -- which he
disagrees -- but flat line. But all of them
agree that this plaintiff gets exposure from
walkiﬁg down the street, to asbestos, gets
exposure from walking down the street, to
radiation. But what you're trying to say is
this_exposﬁre here compared to all of those has
some impact upon his-éancer, and none of them
can quantify thaﬁ at all.

MR. SHAPIRO: We're trying to say that’

there was substantial exposure to carcinogens,

all four of them --

THE COURT: Substantial. Substantial.
Substantial. :

MR. SHAPIRO:. And chronic.

THE COURT: Where is there anythiﬁg in
the record that shows a substantial exposure?

.MR. SEAPIRO: Your Honor, there are’
testé by the -- let's go one ‘-by one.
Radiation: There are tests --

THE COURT:. Your own expert on

.exposure quantification says the only thing he

can say is somewhere less than ten.
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MR. SHAPIRO: No, he -- well, he said
he couldn't.-— he didn'tlhave any documentation
to show it was more than ten that was clear,
but what hg testified to waé all of the tests
that wére done of radiation at thé Witherspoon
scraﬁ yard were way over background 1évels. 56
basically since no ;urveys were done by the
employer like should have been done, all we can
do is take-ali these excessive levels that were
there over 40 years -- well, it was probably --

THE COURT: And from that your expert
says the exposure to radiation is sdmething
less than 10 rems.

MR. SHAPIRO: No, that's what a health
physicist on cross-examination said, he
couldn't --

THE COURT: But that's your expert.

MR. SHAPIRO:- That's one of our
experts, but he's not a medical doctor.

THE COURT: But he's the only one
that's testified as to quantitatively stating-
what this gentleﬁan}s ékposure was.

MR. SHAPIRO: But you're tyiﬁg that
back to whether a dose or a quaﬁtification is

required.
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THE COURT: Your expert said
"substantial." Where did he get it?

-MR. SHAPIRO: He got it from all of
the tests that were done at the site.

THE COURT: Okay. Anything else?

MR. SHAPIRO: And, Your Honor, on
asbestos, there's lots of evidence of friable
airborne'asbes;os in the locomotive cabs of
their engines. There's no safe level of
asbestos --

THE COURT: Well, I know, but there's
nothing in here, in reading Dr. Frank's
affidavit, that tells me, look at this, this
says thisg, this says this, and you can take
this and extrapolate that from -- increase your
risk to causation and that's acceptable
somehow.

. " MR. SHAPIRO: Well, Your Honor, in his
affidavit --

THE COURT: And -- other than telling
me what some court in Nebraska said.

MR. SHAPIRO: Well, Your Honor, that's
his affidavit in response to the motion to
exclude him. You have --

THE COURT: But the issue is, is there

Truesdel & Rusk

App. 389




10

Sk

12

13

14

15

16

17

18

18

20

21

22

23

24

25

139

Payne v. CSX

anything to back up, scientifically, his
opinion? .
MR. SHAPIRO: Yes, his trial testimony
that you have the entirety of.
I - THE COURT: Where in it can you cite

to me he discusses the science that supports

his opinion, that he can take the increased

risk and say it's causation?

MR. SHAPIRO: Well, that's a specific
challenge, and I'm not going to sit here and
read it, Your Honor, but I have submitted it
with my motion. It's there, and this Court --

THE COURT: You had better submit it
right now, because I'm getting ready to rule.

MR. SHAPIRO: Well, Your Honcr} 1t s
right here.

- THE COURT: Just -- no, don't hand me
the whéle testimony.

. MR. SHAPIRO: No, this is the
excerpts.

THE COURT: Well, don't hand it --
tell me what section to read. You're the .
lawyers. You've been through it all. I'm just-
here trying to decide what you've submitted;

That's the reason why I told them to start
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with -- "Don't throw the whole thing up here.

Show me gpecifically what you're saying is not

" admissible."

You show me the specific thing that

.says it is admissible. That's all I'm saying.

MR. SHAPIRO: Well, the first thing I
said is the entire argument about a dose or
quantity Hag‘been ereéted by the Tennessee
Court of Appeals and Hardyman in the Sixth
Circuit. That's the first thing I say.

The sécond thing I say is, in FELA
cases, there is ndé proximate cause. There's
relaxed causation. And I cited the Sentilles
case in my memo that also s%id you don't eﬁen

have to have a reasonable degree of medical

certainty in a FELA case for the jury to

consider thesé issues.

So where we are right now is whether a
witness -- with good credentials, did a proper
differential diagnosis to arrive at his
opinions -- can be excluded on a pretrial
basis. That 's where we are right now.

| He talks about radiation, Your Honor,
on Page --

THE COURT: Page and Line?

Truesdel & Rusk
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MR. SHAPIRO: 29 and 30.

&BE COURT: Pagé 29, Line 30.

MR. SHAPIRO: Well, on Page 29 and 30.
It's his first discussion about radiation.

THE CdURT: Hald on. Hold on. Hold
ﬁn. Line 15? 1Is that where you're séarting?

MR. SHAPIRO: Yes. And the

~discussion --

THE COURT: Okay. Through what?

Through what?

MR. SHAPIRO: The discussion of
radiation continues all the way through
Page 36.

THE COURT: Holy moly. Where in the
world is the basis of Line 23? "Inhaling
radioactive dust hot much aifferent than what
Mr. Payne would have inhaled." Where did he
get thaﬁ? Comparing Mr. Payne's inhalation to
what uranium miners inh&led, where'd he get
that from the record?

But he never mentions science here. I
just read it all, and he doesn't mention
science or anything. He talks about all the
thing he's doing to try to -- but he doesn't

mention at all any science that says you can
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take risk and equate it to causation. That's
what I'm trying -- is there anything he says
about medical Qcience recognizing that, vyes,
exposure to these things -- that that means it
caused what you've got?

I just flipped through that radiation,
and I don't see any references in what you
suﬁplied me where he refers to any science
about radiation'dose exposures being safe or
ﬁnsgfe. Did I miss something?

MR. SHAPIRO: He talks about how the
radiation damages cells and causes céncer. ‘He
does talk about --

THE COURT: _Well, just -- oh, he
thinks it does, but where is the -- what we're
talking about here, you said in his record it
clearly point out the science that supports his
position, and I;m looking for the science
rather than his positions. BAnd I see nothing
he even mentions -- a radiation exposure level
gsome say there is no risk whatsoever; which
we've alreaﬁy heard from your other expert is
true. Where does he jump from that to.say it'
causes cancer, and what science does he use to

do it?
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MR. SHAPTRO: I'm not sure that
science such as you're referring to about --
which I'm not sure what it is --

THE COURT: Iwhat was the basis of how
he got there is whaf I'm looking for.

MR. SHAPIRO: In that particular
passage, we went to asbestos, and then later

when I asked for his opinions on causation, he

touches on thigs again --

THE COURT: Okay, but I'm saying -- I
didn't think there was anything in here, but I
needed to ask you, counsel, because I'think

counsel is correct, once they put it on the

‘table saying he's not using reliable science --

and I don't like just putting a witness up

saying it's not reliable. I would like for
them to cite something as to why they say
that's what the science is.

But once they put it on the table, you
have to come back and refute -- and I see
nothing in his affidavit or in this record that
talks about some recognized science that says
anything other than the minority, as they put
it -- and I think he probably wouldn't think --

it's not a minority -- but the point of view
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that any exposure to asbestos fiber increases
your risk: And what I'm loocking for is not
increases your risk, because everybody agrees
to that. It's the causation issue that gives
me a problem. For him to take that, jﬁst like
we did with the previous one, the first thing
we had to do was throw out, "Well, it céused,“
because he couldn't say because he didn't know
what the dose was. And here we've got another
one who doesn't know what_the exposure was who
says it's caused.

MR. SHAPIRO: You don't -- do you want
to say something?

MR. GILREATH: I just want to ask a
question.

Is.it your understanding, Judge, that
the plaintiff in this case has to prove tﬁe
dose of radiation and asbestos in order tc have
causation?

THE COURT: No. All I'm dealing with
today is, they object‘to him 6ffering an
opinion that whatever exposure he got to these
substances caused his cancer. That's the
objection that they‘ve given. And whag I'm

saying is, they challenge his saying that it
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was caused, saying he has né accepted
scientific method for him to say that. And
that's all I'm dealing with today.

MR. GILREATH: Well, as I understand;
Dr. Frank used a scientific method called
differential diagnosis.

THE COURT: But that's -- but that's
not a -- as‘I went through -- and I thought I
covered with Dr; Weill that differential
diagnosis means how you go about saying a
person suffers from this condition. Now, what
caused them to have that condition, you list
the various factors. Then what you do after
you know the potential various factors, you
start eliminating, and £he way you eliﬁinate
radiation is, or put it in, he had a dose
exposure above or such and such that still
leaves it within the potential. But when you
get through, you've either eliminated'possible
causes or you haven't or you can't say what the
cause was.

MR. GILREATH: So you're saying --

THE COURT: That's what differential
diagnosis is, as I understand it, and I think

that's what Dr. Weill just said.
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MR. GILREATH: So you're saying you've
got to use a dose in order to do a differential
diagnosis?

THE COURT: No. No. No. It depends

* upon what the science is. And we know, at

least this Court does at this point, that when
you list four factors on there as the potential
for cause of his cancer,. how do you say it's
not solely a hundred percent from the
cigarettes versus how do you séy it's partially
from the cigarettes and partially from asbestos
versus how do you gay it's got nothing to do
with cigarettes, it's from his diesel exposure
and his asbestos versus how do you say it's not
the diesel exposure nor the cigarette:smoking,

it's the asbestos and the radiation? See,

that's what we've got'here. And what I want to

know ié, what science did he use?

No qﬁestion,'A, that from what I've
heard about radiation today in this hearing,
that the accepted science is you have to have a
dose exposure above a certain amount before you
can say it caused anything.

MR. GILREATH: In that field --

THE COURT: That's what we -- well --
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well, that's -- but there's no other proof is
my problem. He keeps shaking his head. If he
has something, come on with it. I'm tired of
listening to bull.. If you've got some proof --
the proof I have in front of me right now from
those in the field of health physics is, it
takes a cerﬁain amount of radiation dose
exposure so it can be said to cause thingé. If
you've got something to the contrary, I want to
hear it.

MR. SHAPIRO: We have stated it and
we're going to state again.

THE COURT: BRut you ain't got any
proof.

Anything else, Mr. Shapiro?

MR. SEﬁPIRO: Your Honor, you asked me
and then you didn't want me to --

THE COURT: Anything else?

MR. SHAPIRO: Anythipg else in
response -- . |

THE COURT: That I should hear before
I decide this motion?

MR. SHAPIRO: Well, Your Honor, just
that we think that Dr. Frank followed proper

medical differential diagnosis --
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THE COURT: Where is the medical

science he followea? That's what I'm asking.

Where is it that says this is what he followed,

other than differential diagnosis?

MR. SHAPIRO: Weil, Your Honor, we're
not trying to argue it more, but medicine is an
art -- aha you say "Where is the scienceé" -
the doctor uses training of those carcinogens,
and every one of them is a cancer-causing
agent. Mainly, Your Honor, the problem.is --

THE COURT: But how does the jury
decide that the exposure they got at CSX
contributed any degree to it when it could bé
all cigarettes, all cigarettes plus asbestos,-
which he géts some of on the streets, versus
all cigarettes plus radiation, which he gets
some of on the streets, that Dr. Frank admits

is there? And his theory of any exposure

contributes, how does this jury differentiate .

and decide what he got at.his workplace, if he
got any, caused it?

MR. SHAPIRO: They have to base it on
medical opinions of causatipn, which is what
thef have to do in eVery case, Your Honor, and

this is a pretrial basis to say does the doctor
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have the basis to give those types of opinions.
Now, Dr. Frank is coming live most likely, and
of course the-Court will have the ability to
monitor and calibrate any opinions that the
Court feels aren't proper. But on a pretrial
basis and based or'all the case law that we've
cited, we just think that the whole argument --
THE COURT: Because case law isn't
science, coﬁnselh ‘This is a hearing based on
science. His opinion is nat reasonably based
on whét is accepted in his field of expertise
by others, not just what he says. As'ydu look
at these opinions, the main thing the appellate
courts say about this, when the expert says, ‘"I

just -- because that's what I believe based on

.my experience," is not good enough to pass this

test. Don't all of them say that?

MR. SHAPIRO: I Did all of them say; -~
I'm sorry?

THE COURT: Every court that's ever
dealt with an éxﬁert applying these theories in
this case have said -- and I know the Teﬁnessee
Supreme Court séid it, because they said it

directly -- have said directly that when yoﬁ

' get into this challenge, it is not acceptable
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for an expert to say, "I can put it in

because -- based on my experience," or "Based
upon I'm an expert so therefore that's my
opinion as an expert." That's not good enough
for him to put that opinion in froﬁt of a jury.

MR. SHAPIRO: It's a lot more than
that in his opinion, Your Honor.

THE COURT: Where is it, then? You
keep telling me that, and I keep saying show me
the record where he talks about what scierce or
something thatlyou‘ve putlon today, what his
science is, othér than "I say so."

MR. SHAPIRb: Your Honcr, he outliﬁed
it in his two reports, his three affidavits,
his prior testimony, and then, you know --

THE COURT: And I agree, the issue
about any exposure increases your r%sk of
asbestos. I agree. That's a minority and I've
got to accept it. It doesn't have to be a
majority. I disagree with their theory it has
to be the'majority.

MR. SHAPIRO: I don't --

THE COURT: But where do we go from
that to causation?

MR. SHAPIRO: Because he interviewed
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the plaintiff and reviewed all the materials
and did a differential diagnosis. You're

holding him to a standard of having a dose.

- That has been rejected. And as a matter of

fact, it says in the Hardyman opinion, "We
might as well take plaintiffs and throw them
out of the cpurthousés because doctors don't
get a dose when a patient walks din."

And the question is, does this go to
the weight of the evidence or does ghis go to
the admissibility of the evidence.l And we say
they have every right to cross-examine this
doctor with their experts, but you don't have
the right to say he has to have a dose in a
survey. And that even goes to the plaintiff's
cause of action, because they were -- they had
a dut? to inspect and take.theée -- monitoring.
If you throw this case out on that, you have
rejected --

THE COURT: I'm not asked to throw the
case out this morning. I'm asked to rule on
the admissibility of proof.

MR. SHAPIRQ: Well, Your Honor, this
is a pretrial motion to exclude a witness who

hasn't even testified yet. And my point was,
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if the -non-delegable duty includes a duty to
survey -- and they even admit it has a duty to
prevent carcinogeﬁs in the workplace and a

higher duty of care around carcinogens. But we

say, okay, if you, plaintiff, go to a doctor

and you don't have a survey belt on, you can't .
come in and ever say that you were exposed to a
carcinogen. That is essentially what they're

asking this Court to do. And that closes the

-_qourthouse doors to plaintiffs.

THE COURT: Do you think everybody
that.has'cancer can show what carcinogen caused
it?

MR. SHAPIRO: I don't think everyone
does, but I think if a doctor looks at the
exposure --

THE COURT: How does the doctor then
gsay it as caused by this and not everybody can
show that, what it was caused by?

MR. SHAPIRO: It's based bn the
substéntial -- exposure to something, a

chronicity, a likelihood, a probability. And

. that's what courts do, and that's what juries

‘do.

THE COURT: Anything else?
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MR. SHAPIRO: No, sir.

"THE COURT: Anything else, Eounsel?

MR. JORDAN: No, thank.ycu, Your
Honor.

THE COURT: Here I am dealing with the
admissibility of the following questions and
answers: |

Ffﬁm Page 385, Line 8, the first
question: "Were occupaticnal exposures that
Mr. Payne had to radiéacﬁive substances, to
asbestos, and to diesei substantial and
chroniq?"

Answer: ‘"They were both substantial
and chronic." I ‘

The Court finds nothing in this record
for this doctor to say they were substantial.

As to radiation; no one has offered
and there's nothing in the record to indicate
anyone will offer any proof about what his
exposures were to radiation, other than, as to
radiation exposure, the expert of the
plaintiff, which we've already dealt with
earlier tcoday, which can say only one thing,
that -- and the only thing he can say is that

he was exposed but the exposure was less than

Truesdel & Rusk
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10 rems. How this witness got to substantial
as to ﬁhe radiation appears nowhere in the
record and nothing to indicate -- to back it
up.

The next question goes to asbestos._
There's.absolutély no -- nothing that's been
shown to me todéy to indicate where this
witness got the idga of "substantial." Yes,
there's some evidencé that's going to come in

to indicate he may have been exposed to some

asbestos.: Yes, a minofity of doctors -- which

he has é'right, I think, under the law -- hé
doesn't have to agree with the majority. Itl
must be somewhat -- it must be accepted

within -- even if it's by a small -- he can't
just make it up just because him and one other
person. That's what Daubert's all about. It
doesn't have to Be what the majority thinks.
But here, he has no -- .moving from that to éay
it's substantial asbestos exposuré, I don't
know how he reached that idea. He's
quantifying the.degree or amount of exposure
with no -- absolutely nc background whatsoever
as to the quantifyiﬁg measure of that exposure.

As to diesel, there's been no proof

Truesdel é Rusk
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about that one way or the other. Chronic, I
don't know where he came up with that one other
than iﬁ was a long time ago. If he means
"chronic," it occurred a long ago -- the other
way you use chronic sometimes means
repetitively, over and ovef, for a long period
of time. And I don't know where that is,
because we're talking about his exposure, for
instance, to radiation at the Witherspoon Yard,
which was how many days of how many years.

This witness will not be allowed to
testify the extent to the exposure to either
asbestos or radicactive substance or diesel
were substantial or chronic. It's not within
anything I'm aware of supported by the proof or
science in this case.

Okay. Question: "Does it affect your
ability to reﬁder the opinion today, or in your
reports, that you don't have the precise dose
and_exposure records?"

Answer: "Of course not."

I have nothing to indicate any science
behind that opinion other than thié doctor's
own statements. To the contrarf, I have proof

from other experts offered by the plaintiff
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that as to radiation, before anyone can say it
would increase the risk of harm, it has to be
above a certain amount, which the 10 rems
méntioned, and we've talked about, over and
over again. So how does this doctor say it
doesn't affect his ability, when all the
science by those who are experts in the
radiation exposufe field say it cannot affect
any risk of any harm if it's below the amount
that their expert_sayé it was?

"So what -- sit here, as ybu asked me _
already, do you know within a reasonable degree
of medical probability or certainty that it is
what it ig, I believe -- I certainly -- I can
do." (as read). I

' Differential diagnosis, which good
counsel has been harping at me about, hgs more
than just one thing te it. There's been
nothing that I've -- been pointed out in this
reco;d, that I've seen so far, if the proof is -
correct that differential diagnosis for a
doctor meahs you have a client or patient with
a condition and then you start identifying the
potential causes of that condition. What this

doctor_did or did not do to eliminate or deal
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with or quantify the prbbabilities greaéer or
lesser as Eo any of these, there's no proof of
that that nobodf's presented me. And that's
the two questions that are there. And I will
agree the defendaht didn't bring me a lot of
proof about differential diagnosis other than
what I askeé their expert, but this doctor is
saying, as I understand his opinion, that this
gentleman had some exposure e which he dcoesn't
know how much -- to asbestos, diesel fumes,
radiation at the.railrocad. And he says that
causés his cancer, without differentiating that
versus the smoking, which hé-says also could
have caused.’

Well, how does a jury decide? 1If he
doesn't know and can't differentiate between
the potential causes, how is this jury supposed
to differentiate and make a decision? 1It's
pure, abso}ute speculation unless you can show
them something -- more likely than not it was
the asbestos exposure at work.versus exposure
on the public streets, or the radiation
exposure at work, or was it radiation exposure
on the public streets -- that's what this jury

is going to say -- it's more likely than not

Truesdel & Rusk

App. 408




10
11
12

13

.14

15

16
17
18
19
' 20
-21
22
23
24

25

"158

Payne v. CSX

the exposure they got at CSX's work had some

- part in the -- causing his cancer, and there's

nothing here for them, based upon that point,
to do so.
And then the next objection and

question is -- the'question is not here, but at

" Page 418.

"I don't think it's really useful in

terms of that because it's not a question of

how much. You said 'heavy exposure,' so you
qualified, but it doesn't really matter how
much exposure they had. "

"It doesn't matter how much exposure

'phey had" -- so what they get on the street and

. what they get -- of radiation -- is just as

likely to be the cause of his cancer as what
they got at the railroad. That's what he just
said -- he said "'heavy exposure,' you

qualified, but it doesn't really matter how

much exposure they had“h;— and ‘he has admitted,

as he admitted again in his affidavit, they had
exposure. And he wants td'seﬁérate backéround

exposure from.something else. I doq't know how
he does it if it doesn't matter how much. They

get exposure on the streets, under. the proof in-
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this record, to ésbestos._ They get exposure to
radiation on the streets. .

Now, diesel and cigarettes. Diesel, I
would agree at this point there's no proof they
have any background exposure to diesel one way
or the other.

Then you get to cigarettes. "Any
exposure to background raises some risk" -- and
evérybody agrees with that -- but that's not
causation.‘

And "if X amount or ¥ amount or ten
times X amount, it really doesn't-matper" -
thatrleaves the jury only to speculate as to
the amount of ex@oaure.to any of this at the
railroad -- is it or is it not a cause of his
cancer N ;hat's what you've got to do and
say -- even if you say it's some cause, you've
got to say it was a combination -- but he just
says, oh, he had some.exposures no matter where.
it was, and it all is the -- it doesn't matter
how much, it's all the cause. BSo that leaves
them ﬁithqut ény way -- the jﬁry N other than
spQCuiating, to say.it more likely contributed
to -- what he got at the railroad versus what

he got anywhere else.
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And those are the only two questioné_
and answers that have been addressed today.
And there's just no proof to show what the
s;ien;e is; how he goes from he got some
everywhere to this exposure at this railroad
caused his .cancer. It's just not’ there.

So he will not be allowed to say that
the exposure at the railroad caused this
gentleman's cancer, based upon the record
before me today. Because he's got no science
to back it up whatsoever.

Anything else, genplemen?

MR. JORDAN: Not for me, Your Honor.
As far as the McDaniel challenge, I think that
concluded the McDaniel challenge.

THE COURT: I think we only had two.
things on today. I thought you already said the
other one was gone. -

MS. YOUNG: No; Your Honor. We do
have another matter, if the Court --

| 'THE COURT: - Go.

MS. YOUNG: You ready?

THE COURT: Yep.

MR. SHAPIRO: To clarify your ruling,

Your Honor. The witness may come live to
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trial --

THE COURT: I didn't saf anything :
about.that. I said this witness will not be
allowed, based upon the‘record before me, to
testify as to any causation in. this case. I
didn't say live, in person, or sideways.
Because I'm dealing with what is he qualified
to testify to based upon the science presentéd
here. And I've got to take the science here,
not ﬁhat's presented at a later date. And I've
got to take what's before me today to rule on

the motion.

(End of Excerpt of Proceedings.)

* k * K *¥ % * & * * * * *
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expert, then, how does 704 apply to him?
_MR. RANDY JORDAN: He's clearly not an

expert with respect to his.treatment, and he

can testify all day about his treatment. He

can testify about what he observed Mr. Payne
going through --

THﬁ COﬁFE: But does that opinion not
say that so long as he's giving opinions about
his treatmeént he's not subject to the expert
rules?

MR. RANDY JORDAN: He's not --

Dr. Kerns is not giving opinions about his
Ereatment. He's giving opinions that are
outsideldf his treatment. He's giving opinions
that nowﬁerg existed in his medicél chart,
which is a reflection of his treatment of

Mr. Payng.

That's what Dr. Weill said: "I'wve
reviewed the.medical chart, causation opinions,
and 'asbestoé,' 'diesel,.! }radiation,‘ thosg
wérds are not in his medical ghart, "

So what happened here was that he was
asked to do'something different by plaintiff's
counsel. He waé asked to také it up a sﬁep and

say, "Dr. Kerns, in addition to giving us your
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fact testimony and your opinions about his
treatment, we want you'pd go to andther level.
We want you to become a specific causation
witness, and we want you to consider what wg're
telling you about his exposures."

Your Honor, when he took that leap and
became a specific causation witness, he's
judged by rules of an expert.

THE COURT:- Well, isn't the fact he
had iung cancer an opinion?

MR. RANDY JORDAN: I'm sorry?

THE COURT: 1Isn't the fact he had lung
cancer an opinion?

MR. RANDY JORDAN: It's a medical
opinion that's part of his treatment. He: can
testify to that. But the causation of that is
entirely different. They‘ré asking him to say
what caused it. And he can say that, if he
proves to the Court's satisfaction that it's
based on science, that it's basged on sound,'
scientific evidence which is credible.

And if Your Honor read the transcript,
and I'm sure you have --

THE COURT: I read every word.

MR. RANDY JORDAN: -- there is nothing

Truesdel & Rusk
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in that transcript where Dr. Kerns says, "I
base my opinion that radiation caused this
man's'cancer on the following" --

THE COURT: Well, he never says that,
does hé?

MR. RANDY JORDAN: He never says that.

THE COURT: He never says what‘causes
it, does he?

MR. RANDY JORDAN: Yes, sir, he did.
He said it was his opinion that asbestos,
diesel, and radiation.all contributed. That's
one of the spe;ific oginions that we're trying
to excludé because-we say it's based on
nothing:

If you look hard -- and, beligve-me,
we lcoked hard -- to see Qhere he based his
causation opinions on science, you can't find
it. And that goes against 703 and 704. It
makes it -- the Court's inquiry -- very similar
to what we did abput a week about with respect
to Dr, Fraﬁk, and the Court kept asking_
plaintiff's gounsel,_"Where is the science?

Where is the science? 8Show me where Dr. Frank

‘'says he relied on science to get to these

opinions,"

Truesdel & Rusk
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The same inquiry .is appropriate of
Dr. Kerns. Where is the science? Well, he
doesn't refer to any science, Your Honor, and

that's the gap here. He went from being a

_treating physician to being judged under new
'

rules, and that is the rules of 704 and
McDaniel which say that you have to say how he
arrived at those opinions. He never did. You

have to say that they're scientifically valid

‘because of the science that he's referring to.

He never did.

And as the Court may recall from our
consideration of Dr. Frank, once we challenged
their expert's opinions, that shifts the burden
to the plaintiff to prove that -- and the case
law says they have to prove it by objective and
;ndependent means that the testimony was
reliablg. They haven't done that. There are

no affidavits from Dr. Kerns. There are no

‘affidavits from any other physician who

reviewed what Dr. Kerns did and said TR
valid.

The only independent analysis of what
Dr. Kerns did was from the only witness in this

hearing, and that's Dr. Weill. And they simply

Truesdel & Rusk
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can't identify a scientific basis for his
opinions. As a result, Dr. Kerns was simply
specuiating on causation, and if the jury hears
his testimony, they'll be asked to speculate on
causation as well.

We urge the Court to exclude
Dr. Kerns's specific caﬁsation testimony as not
being based on any science. Thank you.

THE COURT: Mr. Gilreath?

MR. GILREATH: Our position is that a
differential éiagnosis, és Dr. Frank testified,
not only applies to clinical diagnoses but also
to causation.

THE COURT: What do I do with
Dr. Weill's testimony that in medical science
differential diagnosis does not relate to
determining causation but determines what the
patient is suffering from, that's how that word
is used? Any medical science -- have you got
some expert, some treatise, something that says
that's wrong?

MR. GILREATH: Only Dr. Frank who says
that --

THE COURT: Only Dr. Frank. And

that's the problem.

Truesdel & Rusk
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You know, like I said, if there's one
thing clear in this field -- Ha! -- when you
deal vith 704, that under -- at least in the
Tennessee opinicns, just saying, "Well, I base
my opinion on my experience as a dogtor“ or "my
éxperience as a physicist" or "my experience
as" -- that's not good enough anymore. When
this gets challenged under 704 and somebody
comes with -- someone says, "No, that's not
accepted anywhere in medical s&ience," fou've
got to come with back with something. Just
sayingf "Well, because Dr. Frank says so" is
not

Okay, énything'else, counsel?

MR. RANDY JORDAN: No, Your Honor.
Thank you.

THE COURT: I read every word of this
good doctor's testimony. The one thing that .
concerned me is ﬁhat -- I'm really bothered,
worried -- I don't know the word -- in the
wording used by our appellate courts in dealing
with some of these issues. For instance, is
this witness a fact witness or an expert
witness? And that's a major difference in

evidentiary issues, a major difference in

Truesdel & Rusk
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evidentiary issues. 704 does not apply to fact
witnesses. It applies’only to expert
witnesses.

I”think our appellate court opinions'
wordings, in‘all due respect, are unfortunate
as to how they worded it. What they started
with was a medical malpractice case that came
out of this court, where a pathologist did some
, / ,
work on slides, and the question is, what did
the patient have and wheﬁ and so forth. And
they went to take that pathologist's |
deposition, and -- about, you know, what they
did;, and they started asking the question,
well, and, you know, medical sﬁandard.of,care,
"Could you have done" -- or "Should you have
done this and that with the slide?" and that
brought about the opinion. And the end result
was, they said that the witness was a fact
witness and not an expert witness.

Well, he's an expert beéause he‘é i v
always an expert. He's never anything else but
an expert, but he was an expert that had a
direct, treating relationship with the patient.
They're still an expert. But I think the

wording could have been worded better to make
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clear that they are still an exéert and subject
to expertlrules. And that bothers me;

But I've got objections here tc
specific pages and lines. As an aside to the
plaintiff, in reéding this doctor's deposition,
Mr. Payne obviously dealt with the situatioﬁ
with dignity, but it ended in his demise. But
I've got to deal with the law and how to apply
it to the situation at Hand.

| Page 684, Line 16, through Page 685,
Line 18.

" -- the causes of Mr. Payne's lung
cancer?"

"Well, you know, there's certainly
multiple risk factors that are defined, you
know, for lung cancer. Certainly,,smokipg, I
think is number one. There are other risk
factors including radiation and radon, which is
environmental, and asbestos certainly has been
well described, and so' --

Question: "What about exhaust fumes?"

"I think, you know, I became more
aware of that with your articles -- as to risk
factors. "

Page 685, more specifically Line 9:
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"Do you have an'opinibn about’ whether the
workplace carcinogens; as well as cigarette
smoking, c;ntributed to cause Mr. Payne's lung
cancer?"

"Well, in my opinion, it was very
reasonable_to expect that it contributed to his
development of lung cancer."

"Reasﬁnable-to a degree of medical
probability?"

”fes, I think so, in my opinion."

The Court finds there's no medical
literature 5? no medical ;- differential
diagnosis is not a way to decide -- these are

the risk factors as I described in the example

I gave to Dr. Weill. You go in with pain-in

- your right lower abdomen. It might be a

cracked rib, it might be a pulled muscle, it
might be several things, including gallbladder
surgery, which I'm having Friday, and that is
differential diagnosis. It is not accepted
medical -- and no medical evidence has beeﬁ
supplied-to me to say that's the way you
determine what the man's -- caused‘him to have

lung cancer. Differential diagnosis is to

" determine what is the situation, what is the
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disease or injury from which the patient is
suffering, not to diagnose causation. That's a
gquote/unguote legal issue. It's not part --
the diagnosis. It's a treatment issue.

Yes, the next thing is risk factors.
All of the things are risk Eactﬁré. One
exception of the three thingsjwe kept harping
cn, the thing that I mentioned before -- in
regard to the previous doctor, Dr. Frank, even
though Dr. Weill says it is a minority, there's
a minofity of thought that any exposure to
asbestos is contributcry to lung cancer. It
doesn't have to be the majority opinion so long
as it is an accepted medical opinion.

And so there is a gfoup out there in
the -- that as to asbestos exposure is accepted
that dose response is not the key issue. As
compared to radiation, which as I said before
with the experts we have, everybody agrees that
there's a minimum dose that you've got to éhow
to fit that diagnosis, which this doctor never
considers. There's a minimum dose as to diesel
fumes that this doctor has never considered --
and which is in his deposition.

Page 686, Line 19, through 687. It is
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as follows: "Did you agree" -- Page --
Line 19. "Did you engage in differential
diagnosis to arrive at the opinion that

just" -- start all over. "Did you engage in a

differential diagnosis in order to arrive at

the" -- start all over. "Did you engage in a
differential diagnosis in order to arrive at
that opinibn that you just provided us about
the things contributing to his lung cancer?
Did you rule out other things?"

Answer: "Help me a little bit."

"Well, in other words, were there any
other factors, besides the ones you just
described ﬁo'the jury" --

Angwer: "Besides smoking?"

"No, besides all the ones you
expressed to the jury, were there any other
that you ruled out, that you thought about?"

"No, I don't think so."

I sustain the objection.

Line [sic] 68%9. Line 11.

MR. SHAPIRO: You skipped one guestion
and answer that he objected to.

THE COURT: -Pardon?

MR. SHAPIRO: The defense objected to
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the next question and answer also, on 687, I
believe.

THE COURT: IGB? through Line 17 is the
cbjectioﬂ.

MR. SHAPIRO: Oh --

MR. RANDY JORDAN: Yes.

nR. SHAPIRO: -- got it.

THE COURT: I'm sorry.

MR. SHAPIBO: You just didn't read it.
Okay. I '

THE COURT: I'm sorry. "I'm sorry.

Did I not make that clear?

MR. SHAPIRO: Got it.

THE COURT: No, it's -- I'm sorry. I
sustain the entire -- it's the same thing.
You're correct, it's the same thing all over
again.

| 689, Line 11, thfough 689, Line 22:
Overruled. I don't see anything in that that
relates to this issue.

MR. GILREATH: It doesn't.

THE COURT: I don't know that it helps
ug any, but it says 90 percent of all cigarette
smoking -- caused by lung cancer, but I don't

think it relates to the issue we're dealing
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with, unless I'm missing something. I don't
think so.

All right, 693, 9 through 11:
Overruied.: That's not related. That's his
opinion. That's his basis of his opinion.
Now, the opinions about what caused come out.
But that's -- there's nothing about that that
would come out. .

Prepare your order on that motion.

Let me say why the Court had some
difficulty. I have a daughter who's dealing
with this issue. -

The next motion. CSX omnibus motion
in limine, references to other employees'
injuries.

MR. BAKER: -four'Honor, may I ask ;
quick question --

THE COURT: 'Sﬁre.

MR. BAKER: -- for clarification? -

On Kerns, Page 684, Lines is thfough
25, and Page 685, Lines 1 through 18, those
objections are suétained, are they not?:

THE COURT: What I sustainea was alll
but, I think, the last two.

MR. BAKER: Okay. Thank you.
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THE COURT: 689, 11 -- I'll go back
again.

‘MR, BAKER: You don't need to,lYour
Honor.

THE COURT: The one where he's asking
about what did you ask him in a previous
deposition and the one about were his opinions
in the deposition to a reasocnable degree of

medical certainty are the two I overruled. I

_sustained the other two, I think.

MR. BAKER: Yes, you did, Your Honor.

(End of Excerpt of Proceedings.)

* % % % % * * * * * Kk K
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IN THII CIRCUIT C OURT FOR KN OX COUNTY, TENNES SEE
ANNE PAYNE widow of

| | FnLgD‘?kQQ |
" WINSTON PAYNE deceased,
| 5=t 06T 263 A 9 b T

B, CATHERING F. quisT  Jum Demand
VN CIRCUIT CD@R-T CLERK
- CSXTRANSPORTATION,INC, e . |
. Defendant. \ _ g _ : i% _
" ORDER ON DEFENDANT., CSX TRANSPORTATION, INC’S
- MOTIONS IN LIMINE TO EXCLUDE EXPERT TESTIMONY | ’ :

* The bcfcnda.nt CS);L Transportation, Inc.’s Motions in Limine to e:{cludc ﬁlm cxp.ei‘t ' ,'
tcstlmony of Plaintiff’ s experts, Daniel Mantooth, Leona.rd Vance and Dr. Arthm Fra.n.k came :
~on for cwdem:la.ry healmg consistent w1th the Court’s gate keepmg functlon on October 5, 2012. . . :
Thc Honorable Dale Workman, Circuit Judge, a&er cons1dermg the Moncns the Mcmmandums a ;

-

XAl “and Exhibits in support of the Motions, Plaintiff’s reprly to the Motlcns, agraemcnts reached |

L berw_eeu the parties on &é Motion relat_i;1g to Leo_nard Vance, live test_i;uony Erc;m expert: - : \ i :
: wiltnesses- David Dobley, Ph.D., and Dgivid Wci.il, M.D., p.ré;ented_ at the Octc_Jbe_r 5, 2.612 . ‘j ,
‘hearing, togéther with specific page and line qﬁesﬁons and ;snsw6rs ﬁ'om the fer:merltr_-ia.l. l
" . testimony of witnesses, and the argument of counsel, and th i_o."l’enne;v.sce Rules of ! :'
e : |
. Evidesce 702 and 703, holds as follows: | i
(1)  Daniel Mantogth: It is ORDERED that any and all testimony of Plaintifs hedlth :
i | . physicist e:;pe;t, Daniel Mantooth, suggesting that Mr. Payne’s work place cxposx_:rés to radiation j‘ '
. was h;lrmftﬂ'c.rr unsafe is excluded including, but not limited to, striking the witriessesf‘ formér ] g ‘
. -teé.timon_y .as‘ follows: .- o - ¢ 3

P5B805
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Page 204, Line 15 Qf the Trial Transcng;, the words. “of. un.rafe i

13 excluded and are stricken from the questlon

Page 905. Lines 1-5 of the Trial Transcript is excluded and stricken R

and will not be read to the jury as follows: “And since ..~ - 50 previously s N
discussed the fact that there hasn't really been a lower threshold oy Sl

on radiation's exposure, what is safe and what is.not safe, then
you could infer that that was an unsafe level of radiarion‘exposure. a

K Furthermore Page 940 of the Trial Transcript, Line 21-25 and P age
241, Lmes 1-4 are excluded and stncken. 10

(2) Lcon.a:d Vance: By agreement, age 53?, Lines 16 thrgggh 18 of the Tgﬂ
Transctipt, is stricken and will not be read to the jury as follows:- "Pmicu!arly
with respect 10 the Iocamonve cab, I think that there were in]urmus levels of
exposure. ;

By agrccmcm, age 539 , Line 15, itis ORDERED the words “unsafe level of aw o w e
-and Line 22 and 23, the words “It s my opinion that he was exposed ot PRl

- to injurious levels of diesel exhaust” are stricken and will not be
read to the j ]my

'(3)  Dr. Arthur Frank; It is ORDERED Dr. Frank will not be allowed to testify at the

ﬁ'ial of this cése on either the isaue of specific medical causation or on the levels or extent of the

RPN T N T M T T P B

i

exposu:es to asbestos, diesel exhaust or radiation M: Payne may have had at CSXT Dr Frank

wﬂl not be allowed to testify that the exposure of Mr. Payne at the railroad fo rachatmn, asbestos' ;

woale MTETL 30 il K

and!or dlesel ﬁ.tmes caused or contnbuted to cause Mr. Payne’s cancer, The Cou.rt, in reachmg

s

thxs holdmg, considered and sustained the Defendant’s Objections to Dr. Frank’s testimony at

Pagc 385, Lme 8 to 386, Line 2 and Pages 417, Line 24 to 418, Line 15. The Court will entertam

ﬁlrthcr page and line objections of Dr. Frank’s prior testimony in this case as they are presanted

L

e AT T D Y

VRS e P e T S, SR

1o the Cout, consistcnt with the Court’s exclusion of specific medical causation and expgsu:c

: _Iﬁvi:ls testimony

P560 . App.428
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* Excerpts from the Court's rulings on these Motions are é_ttached to this Order and

~ incorporated herein by reference.

Enter this _ 26 day'of O bt . . 2012

The Honorable Dale Workman
Circuit Court Judge

. APPROVEDFOR ENTRY:

GILREATH & ASSOCIATES

" Sidney W. Gilredth, Esq., BPR #002000

550 Main Avenue, Suite 600

P.O. Box 1270 !

- Knoxville, Tennessee 37901- 1270
(865) 637-2442

I
RlchardN Shapiro, Esq. SRR Iy =
SHAPIRO, LEWIS & APPLETON '
1294 Diamond Springs Road

- Virginia Beach, Virginia 23455
o (75T) 4607776

" ATTORNEYS FOR PLAINTIFF

Jetin W.

aker, Jr., Esq BPR#OOIZG] :

L./Herman-Thompson, Esq

' _2607 gston Pike, Suite 200
Post Office Box 1708

" Knoxville, Tennessee 379011708 .
: (865) 637 5600 |
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,THE JORDANFIRM

Randall A. Jordan, Esq.,©  GA BPR #404975 °

-+ Grant C. Buckley, Esq., GA BPR #092802
~ . Karen Jenkins Young, Esq., GA BPR #380810

Christopher R. Jordan, Esq., GA BPR #404424

1804 Frederica Road, Suite C

- 7P.0. Box 20704 .

St. Simons Island, Georgia 31522

. “ATTORNEYS FOR DEFENDANT,
- CSX TRANSPORTATION, INC.
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IN THE CIRCUIT COURT FOR KNOX COU'NTY TENNESSEE

ANNE, PAWE widow of FILED

“WINSTON PAYNE, deceased, KRZ : G
: R 06T 26 AN 9 ‘?\§ No.:2-231-07 "
_ Plaintiff, R ; -~ Jury Demand
AR : CI\THERlNEF UUIaT 3 : g
Vs, - " CIRCUIT COURT CLERK g
o ‘ SR
CSX TRANSPORTATION,INC.,, - - L
Defendant. : S
ORDER

“The Defendat, CSX Transportatin, Inc. s (“CSXT") Motion to Exclude Specific
Causaﬂon Tesmnony of Dr. Ross Kerns came on for ev:demtxary hearing con31stent w1th the
Court‘s gate-keepm,g ﬁmctmn on Octob:r 16,2012. The Houorahta Dale Workman who, after

. consxde.nng the Motion and Supporting Memorandum of Law, Exh.lblts attached thereto,-

Plaintiff’s Motion to Utilize Former 2012 Trial 'Testimuny of Dr. Ross I{ems the tcsﬁ.mony of

Dr. David Welll at the 10 16-12 hearing, the Exhibits to Dr. Welli’s hcanng tcstlmorxy, the

mgumcnt of counsel spemﬁc Page and Line objections, and pursuant to the Tcnncsscc Rulesof .

E\;:f,icncc 702 and 703, bholds as follows:
It is ORDERED that Dr. Kerns 'will nolt be allowe:d to offer speciﬁc medical causation

teshmony that Mr Payne’s alleged exposures at his ra.llroad work environment to radlatlon

a.sbestos and!er chesel ﬁ.lmes ‘caused or contnbutcd to cause Mr Payne’s cancer. Further ag to. ‘

Deﬁmd&nt 3 specxﬂc objections to the 2010 tnal tesnxnony of Dr. Kerns, the Court rules as

follows:

(@ SUSTAINS Defendant’s objection to Dr. Kern’s trial tesﬁmony,'Page 684, Line

. .16to Page 685, Line 18;

o A

e (s SRR T

P5618 -
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... Virginia Beach, Virginia 23455'

. . ".f_\} . 1

g o

(b) . SUSTAINS Defendant’s objection to-Page 686, Line 19 to Page 687, Line 17;
(c). 'OVERRULE.S Defendant’s objections to Page 689, Line 1110 Pagc'ESS_); Line2is . ..o ,
- g . -3

() OVERRULES Defendant’s ob_;ectlons to Page 693 Line 9 to Page 693 me ll _ : , '

Enter this Etﬁ'clay of Gf‘ﬂﬂ-@b\ Sl ,2012.

The‘H?ﬁforable Dale Workman : L
_Circuit Court Judge ' ' . >

'APPROVED ‘-FOR ENTRY:

'-.-ism%w S&APP%ZTON | o, L0 T I

-Rithard N. Shdpiro, Esq. _
1294 Diamond Springs Road

'(757)460?776 ) | A mlda L R e

GILR.EATH&ASSOCIATES ' e o d, vl o

. Sidney W. Gilreath, Esq., BPR #002000 mu. - G i PR
. *550:Main Avenue, Suite 600 : ' Tk
P.O:Box 1270
-Knoxville, Tennessee 37901- 12?0
(865) 637-2442 - : 4
ATTORNEYS FOR PLAINTIFF

Post Office Box 1708
- Knoxville, Tennessee 37901-1708
(865) 637-5600
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. . Christopher R. Jordan, Esq.,, GA BPR #404424
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. ‘THE JORDAN FIRM : Mg e

" Randall A Jordan, Esq.,  GA BPR #404975
Grant C. Buckley, Esq., ‘GA BPR #092802
Karen Jenkins Young, Esq., GA BPR #380810°

~ 1804 Frederica Road, Suite C
P.0.Box 20704 !
. St. Simons Island, Georgia 31522

' ATTORNEYS FOR DEFENDANT, -
- CSX TRANSPORTATION, INC. )
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AND

. GILREATH & ASSOCIATES . _
. Sidoey W. Gilreath, Esq., BFR #002000
" 550 Main Avenue, Suite 600,
P.O.Box 1270°
- Knoxville, Tennessee 37901- 12‘?0
" (865) 637 2442 -

" ATTORNEYS FOR PLAINTIFF

. BAKER, O’KANE(ATKINS & THOMPSON

e

" oy 1 B 1, Jr., Esq., BPR#OOIZ%

- Emily L. Bérman-Thompson; Esq., 518
- 2607 gston Pike, Suite 200 ;

Post Office Box 1708 5 :

Knoxville, Tennessee 37901- 1'.708

T (865) 637-5600

| THE JORDAN FIRM'

" * Randall A. Jordan; Esq, = GA BPR #404975
Grant C. Buckley, Esq., GA BPR #092802 "
Karen Jenkins Young, Esq., GA BPR #380810
Christopher R. Jordan, Esq., GA BPR #404424

. 1804 Frederica Road, Suite C

. P.0.Box 20704 - -

* St. Simons Island, Georgia 31522

. ATTORNEYS FOR DEFENDANT,
- CSX TRANSPORTATION, INC.
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. ANNE, PAYNE, widow of

‘ = ag b T mﬂ-ie
-+ WINSTON PAYNE, deceased, 8 glﬁ
W _ . © No.: 2-23&‘373“ 26 AM 9
PR g Tury Demagd e o INE F. QUIST
o § CIRCUIT-COURT:CLERK -
CSX TRANSPORTATION, INC., §
- i §
Defendant. 8§ 4

ORDER
On October 16 2012 Plaintiff’s Motion for Recunmderauon of the Court’s Order that Dr. g
e _ _' Arthur Frank would not be permltted to prov1de any medical causahon opinions as to, whether 2
radlanon, asbestos and dlesel fumes caused or contnbuted to the Plamtxff’s dcccdcnt’s lung |

- cancer, came on for hearmg before tha .Honorabie Dale Workman who, a&cr 00ns1dcrmg the

Monon, the Defendant's Rcspunse to thc Monon and the argument of counscl found that the
Motmn was not well taken and accordmgly, itis ORDERED that it is OVERRULED and :

DENIED

Enter thJs ‘,C day ofO?QEJZ 2

,2012.

" The Honorable Dale Workman
Circuit Court Judge

i &P’ROVED’F&)’Q ENTRY:

SHAP O LE S & APPLEI'ON

. R.lclﬁrd N. Shzfp:.ro Esq
* 1294 Diamond Springs Road
* Virginia Beach, Virginia 23455
"(757) 460-7776
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. ANNEPAYNE,widowof = . FILGD
'WINSTON PAYNE, deceased = e
{0z WOU. 2 '§RM 10 19
" Plaintiff, N Ladls —/ No.: 2:231-07
‘ : : G;;{, I‘ih;s'\i{a':g“. QUIST +
& : GF{iCUIT GOURT CLERK

i) ;
CSX 'I'RANSPORTATION, mc., 8

> ca
: Defendant : §

ﬁ_RD,ER DENYING PLAINTIFE’S MOTION FOR RECONSIDERATION AS TO
- EXCLUSION OF MEDICAL CAUSATION OP}NIONS OF DR. K.ERN S

'Hze Court having considered Plaintiff’s MOthﬂ for Reconmderahon As to Excluswn of

‘Medical Causation Oplmons of Dr. Kl:rns, seeking rcconmderatlon of the Court’s Order grannng

. CEX Transportatlon Inc.’s Motion to Exc_ludc Spcmﬁc Causat:lon ’I’ests.mony of Dr. Ross Kerns,”

and having considered Defsndaut”s Response to the Motion, the Court finds that Plaintiff's

- Motion is not well taken. Accordingly, itis ORDERED that it is OVERRULED and DENIED:

AT IS SO ORDERED, this 2 day of &Qu.vgb\, e ,201_2.. 4&1 -

gszi)b(lglvéx,,—és'.

The Honorable Dale Workmnn :
Circuit Court Judge .  °

e Ar:‘éROVEn FOR ENTRY:

GILREATH & ASSOCIATES

26y W. Gilreath, Esq., BPR #002000
550 Main Avenue, Suite 600

“.- P.0.Box 1270

Knoxville, Tennessee 37901- 1270
(865) 637-2442 J
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ES)

&

. AND

e
! .

e

SHAPIRO, LEWIS & APPLETON

' Richard N Shapiro, Esq.

1294 Diamond Springs Road

" Virginia Beach, Virginia 23455 .

(757) 460-7776 : : )

AITORNEYS FOII PLAINTIFF

¥ Biker, Ir., Esq., BPR #001261
‘Herman-Thompsan, Esq., BP) 18
i gstou?lke Suite 200 - :

. PostOffice Box.1708 !
Knoxville; Tennessee 37901-1708
(865) 637-5600
AND
THE JORDAN FIRM =) '
~ ‘Randall ‘A. Jordan; Esq., GA BPR #404975
.+ Grant C. Buckley, Esq., =~ GA BPR #092802
‘. Karen Jenkins Young, Esq., GA BPR #380810
Christophier R. Jordan, Esq., GA BPR #404424
" ‘R.Stan-Baker, Esq. - GA BPR #141654
. -1804 Frederica Road, Suite C -
P:0.Box 20704
_ St. Simons Island, Georgia 31522
 ATTORNEYS FOR DEFENDANT,
CSX TRANSPORTATION, INC.
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N THI] C]RCUIT COURT FOR KNOX COUNTY 'IENNESSEE

ANNE PAYNE, widow of
WINSTON PAYNE, deceased

e
e
tE
Lo}

O Wt

b

r-mz mu

Plaintiff, = (a v

G1RY J

Miote 7
’EJ#/ No:: 2-231-07'
(1

19
J‘.&\
= -«.r\m

£ g

JERK

1.
c"'v-\-—
N -]

won o con on WA

Vs.
‘C$X TRANSPORTATION, INC.,
Defendant

ORDER GRANT]NG DEFENDANT’S MOTION FOR SUMI\IARY .TUDGMENT

Upon fuIl cons1derauon by the Court of CSX Transportauon Inc s ("CSXT™) Motlon for

: - Summary Judgment, Merdorandum in Support of ‘Motion,’ Statement of Und.lsputed Mﬂtenal .

Tk Facts, and Plamtlﬂ"s Opposmon to Dcfendant s Monon for Summary Judgmeut, the Cou:t'_-' |

makcs the follovwng fmdmgs and conclusnons of 1aw _ _ .

' 1 Pla.mt!ff sues CSXT under the Federal Employers Liability Act, 45 U.S.C.A. §§ 51,.et seq X
-(“FELA ’) clanmng that CSXT neghgently exposed her decedent, Mr. Wmston Payne to-
asbestos, diesel exhaust and ionizing radlanon dun.ng ]:us emanymcnt wnh CSXT and that ,
such exposures caused or contnbuted to his deveiopment of canc_er and eventual death. .

2. frhis Court, pursuant to Ruleg 702 and 703 of the Tennessee Riles of Bvidéng'e, e

% -fcquir:mcnts of Lllos;e rules as set forth in app]iéablé ;Tannt;,s'see Iclas‘e law, has pr‘eviouslj?h
'.excludcd the specific medlcal causation testimony of Plamtlff’s experts,: Dr Axthur Frank

and Dr. Ross Kerns
3. Putsuant to Tenuesscc Rule of Civi!_Procedtire 56, CSXT moves for summary Judgment s T

~ the ground that Plaintiff canriot prove that Mr. Payne’s alleged pccupatiorff‘ﬂlexpoéufc o~ '

'As part of her FELA claim, Plaintiff also nIleges that CSXT . violated thc Locomotive Bcul:r Inspection Act and
- certain related federai safet)l regulaxi ons, aud that said vmlatlons constitute negligence per se under her FELA clair. .

1
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N | NoONE |

radiation, di‘eeel exﬁaust and asbestl.os caused or eontributc;:l to his inj}iriés, which -is a
Tequired. element of Plaintiff's FELA claim. _ 4oy |
4. Plaintiff ﬁled a Respcnnse in Opposition in which she opposes CSXT’S Motion for Swnmary
*. Judgment: Plaintiff ad:mts that this Court excluded the spemﬁcmec_hc_al causation testuno_ny"
of Drs. Frank eﬁd Kerns, and-further admits that, as a ;esuit of those rulli:lgs;' she has 1;0 ;')ther
= expert testnnony of specific mechcal cau.satlon connectmg Mr. Payne s mjunes to alleged
exposures to asbestos, diesel exhaust and/or radlatmn in his CSXT work enwronment In. -
'hcr Response in Opposition, Plaintiff does not assert any other basis.by wh_ich to ‘saﬁsfy'the '
causation: element of her ciam | |
I ,5.._ Plaintiff - has waived - tl:.e thirty- day time pcnod prov:ded in Tennessee Rule, of Cwﬂ‘ : I
i Prc_nce_dure Rule 56 w;thln which to respond to CSXT’s Motlon. fpr- Su]:_mnary Judgment. :
: 'CSXT‘s'Motior‘l for Summary Judgreent is therefore ripe for Icons'ide;'axien by this Court. : |
WHER.EFORE this Court finds and concludes that, in the absence of Cbmpéfe:nt ﬁroof e
e -that exposures to asbestos, chesel exhaust, ‘and/or 3 10mzmg radlatlon cause.d or contnbuted to the‘l_.
; Imjunes suffered by Plaintiff’s decedent Plamtxff cannot prove an essen’ual element of her FELA : 1
. claim. There bemg no genuine issue of material fact as to spcc1ﬁc n1edlca1-pausa‘u0n, tt:_ge Court i
| _ GRANTS sum.mary Judgment to CSXT.
Accordmgly, it is ORDERED, ADJUDGED and D]:CREED that ﬂ:le Plamtlff’ g
- Complaint be, a.nd the same hereby is dlsmzsscd with full prejudice with the Cotut’s Statement of [

. Costs to be taxéd against the Plaintiff for the collection of which execution may ISSlJ_IE,-lf :

' necessary.

s R L




A7 550 Main Avenue, Suite 600

- TFORNEYS FOR PLAINTIFF

: _ _\ <;

‘IT IS SO ORDERED, this <2 _day of U&m,ﬂg.,; e L9017 a}’-
The Honorable Dale Workman

Circuit Court Judge. ;

APPROVED FOR ENTRY:
: GILR.EATH & ASSOCIATES

smﬁé& W. Gilreth, Esq., BPR #002000

~ P.0. Box 1270
o K.uoxvﬂla Tennessee 37901 1270
" (865) 637 2442

" AND

SHAPIRO, LEWIS ‘& APPLETON iy PR e 50 E fhe

Richard N. Shapiro, Esq. _ i _ ' I
- 1294 Diamond Springs Road :

Virginia Beach; Virginia 23455 ' R N e 1

. (757) 460-7776

e Sk o i e S e

, ATKINS & THOMPSON

" Joifa W.Baler, Ir., Esq., BPR #001261 :
" - Emjly L, Herman-Thompson, Esq., BPR #021318 -
' 2607 Kingston Pike, Suite 200 .

‘Post Office Box 1708 : Nl .
Knoxville, Ténnessee 37901-1708 . ; : a0 ' R

BAKER, O’

(865) 637-5600 ;
_AND :
3 L
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THE JORDAN FIRM

. Randall A.Jordan, Esq,  GA BPR #404975

Grant C. Buckley, Esq., - GA BPR #092802
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* - Karen Jenkins Young, Esq, GA BPR #380810 it
- Christopher R. Jordan, Esq., GA BPR #404424 " .
- R.StanBaker, Esq. = GA BPR #141654
_ .- 1804 Frederica Road, Suite C =
. P.0.Box 20704
- St. Simons Island, Georgia 31522
. ATTORNEYS FOR DEFENDANT;
CSX TRANSPORTATION, INC.
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IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVILLE
September 16, 2013 Session

ANNE PAYNE v. CSX TRANSPORTATION, INC.

Appeal from the Circuit Court for Knox County
No. 2-231-07 Harold Wimberly, Judge

No. E2012-02392-COA-R3-CV-FILED-DECEMBER 27, 2013

Winston Payne brought this action against his former employer, CSX Transportation, Inc.,
under the Federal Employers’ Liability Act (“FELA”), alleging that CSX negligently exposed
him to asbestos, diesel fumes, and radioactive materials in the workplace causing his
injuries." The jury returned a verdict finding (1) that CSX negligently caused Payne’s
injuries; (2) that CSX violated the Locomotive Inspection Act or safety regulations regarding
exposure to asbestos, diesel fumes, and radioactive materials; and (3) that Payne’s
contributory negligence caused 62% of the harm he suffered. The jury found that “adequate
compensation” for Payne’s injuries was $8.6 million. After the jury returned its verdict, the
trial court, sua sponte, instructed the jury, for the first time, that, under FELA, its finding that
CSX violated a statute or regulation enacted for the safety of its employees meant that
plaintiff would recover 100% of the damages found by the jury. The court sent the jury back
for further deliberations. It shortly returned with an amended verdict of “$3.2 million @
100%.” Six months after the court entered judgment on the $3.2 million verdict, it granted
CSX’s motion for a new trial, citing “instructional and evidentiary errors.” The case was
then assigned to another trial judge, who thereafter granted CSX’s motion for summary
judgment as to the entirety of the plaintiff’s complaint. The second judge ruled that the
causation testimony of all of plaintiff’s expert witnesses was inadmissible. We hold that the
trial court erred in instructing the jury, sua sponte, on a purely legal issue, i.e., that the jury’s
finding of negligence per se under FELA precluded apportionment of any fault to the
plaintiff based upon contributory negligence, an instruction given after the jury had returned
a verdict that was complete, consistent, and based on the instructions earlier provided to it
by the trial court. We further hold that, contrary to the trial court’s statements, the court did
not make any prejudicial evidentiary rulings in conducting the trial, and that its jury
instructions, read as a whole, were clear, correct, and complete. Consequently, the trial court
erred in granting a new trial. We remand to the trial court. We direct the first trial judge to

'The primary illness was lung cancer from which the original plaintiff died. We refer in this opinion
to his health issues as “injuries” or “injury.”

App. 443



review the evidence as thirteenth juror and determine whether the jury verdict in the amount
of $8.6 million is against the clear weight of the evidence. If it is not, the trial judge is
directed to enter judgment on that verdict. If, on the other hand, the trial judge finds that the
larger verdict is against the clear weight of the evidence, the court is directed to enter a final
judgment on the jury’s verdict of $3.2 million. The trial court’s grant of summary judgment
is rendered moot by our judgment. However, in the event the Supreme Court determines that
our judgment is in error, we hold that the grant of summary judgment was not appropriate.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court
Reversed; Case Remanded with Instructions

CHARLES D. SUSANO, JR., P.J.,, delivered the opinion of the Court, in which THOMAS R.
FRIERSON, I1, J., and D. KELLY THOMAS, SP.J, joined.

Richard N. Shapiro, Virginia Beach, Virginia; Sidney W. Gilreath and Cary L. Bauer,
Knoxville, Tennessee, for the appellant, Anne Payne.

Randall A. Jordan, Karen Jenkins Young, and Christopher R. Jordan, St. Simons Island,
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OPINION

Payne worked for CSX as a trainman and a switchman from 1962 until his retirement
in 2002. In 2005, he was diagnosed with lung cancer. He underwent extensive medical
treatment, including 43 rounds of chemotherapy and 44 radiation treatments. He filed this
FELA action in 2007, alleging that CSX was negligent in exposing him to asbestos, diesel
fumes, and radioactive material in the course of his employment, resulting in his injuries,
particularly his lung cancer. He also alleged that CSX was guilty of negligence per se when
it violated several statutes or regulations enacted for the safety of its employees. CSX denied
liability and alleged that Payne’s contributory negligence, specifically his cigarette smoking,
caused his injuries. Payne started smoking in 1962, smoked a pack a day on average for
approximately 26 years, and quit in 1988. After Payne died on February 24, 2010, his
widow, Anne Payne, was substituted as plaintiff.

A ten-day jury trial took place over the course of two weeks in November 2010. After
the close of proof, the trial court instructed the jury and provided it with a verdict form
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including special interrogatories. To aid the reader, the jury verdict form is hereinafter set
forth in its entirety, with the jury’s handwritten answers in italics:

1. Was the defendant negligent as defined in these
instruction[s]? Yes

2.Ifyou answered yes to question one, did that negligence cause
in whole or in part the harm suffered by plaintiff? Yes

3. If negligent, was the defendant negligent with regard to:

Asbestos exposure? Yes

Diesel exposure? Yes

Radiation exposure? Yes
If your answer to any of these is yes, did negligence of the
defendant cause in whole or in part the harm suffered by
plaintiff as a result of:

Asbestos exposure Yes

Diesel exposure Yes

Radiation exposure Yes

4. A. Did the defendant violate the Locomotive Inspection Act
or any regulation concerning locomotives read to you regarding
asbestos and was any such violation a legal cause of plaintiff’s
harm? Yes

B. Did the defendant violate the Locomotive Inspection Act or
any regulation concerning locomotives read to you regarding
diese] fumes and was any such violation a legal cause of
plaintiff’s harm? Yes

C. Did the defendant violate any regulation read to you
regarding the operation of railroad cars and transportation of
radioactive materials read to you and was any such violation a
legal cause of harm suffered by plaintiff? Yes

5. If you answered yes to question two, was plaintiff negligent

with regard to harm he suffered and did his negligence cause in
whole or in part the harm he suffered? Yes

App. 445



6. If your answer to question five is yes, to what extent,
expressed in percentage, did plaintiff’s negligence cause in
whole or in part the harm he suffered? 62%

7. What amount of money do you find, without deduction for
any negligence which you may find on plaintiff’s part, will fairly
represent adequate compensation? $ 8.6 million

When the jury returned to the courtroom following its deliberations, the following
colloquy took place between the trial court and the jury foreman:

THE COURT: If you will refer to the verdict, you can tell me
briefly. Question No. 1, was the defendant negligent as defined
in these instructions?

JURY FOREMAN: Yes.

THE COURT: Question No. 2, did that negligence cause, in
whole or in part, the harm suffered by the plaintiff?

JURY FOREMAN: Yes.

THE COURT: Question No. 3, was the defendant negligent with
regard to asbestos exposure?

JURY FOREMAN: Yes.

THE COURT: With regard to diesel exposure?

JURY FOREMAN: Yes.

THE COURT: With regard to radiation exposure?

JURY FOREMAN: Yes.

THE COURT: Did the negligence of the defendant cause, in
whole or in part, the harm suffered by plaintiff as a result of

asbestos exposure?

JURY FOREMAN: Yes.
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THE COURT: Diesel exposure?

JURY FOREMAN: Yes.

THE COURT: Radiation exposure?

JURY FOREMAN: Yes.

THE COURT: Did the defendant violate the Locomotive
Inspection Act or any regulation concerning locomotives
regarding asbestos, and was any such violation a legal cause of
the plaintiff’s harm?

JURY FOREMAN: Yes.

THE COURT: Did the defendant violate the Locomotive
Inspection Act or any regulation concerning locomotives
regarding diesel fumes, and was any such violation a legal cause
of the plaintiff’s harm?

JURY FOREMAN: Yes.

THE COURT: Did the defendant violat[e] any regulation
regarding the operations of railroad cars and transportation of
radioactive materials, and was any such violation a legal cause
of harm suffered by the plaintiff?

JURY FOREMAN: Yes.

THE COURT: Question 5, was the plaintiff negligent with
regard to the harm he suffered?

JURY FOREMAN: Yes.
THE COURT: Your answer was yes. To what extent, expressed
in percentages, did the plaintiff’s negligence cause, in whole or

in part, the harm that he suffered?

JURY FOREMAN: 62 percent.
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THE COURT: 4nd finally, what amount of money do you find,
without deduction for any [of] the negligence, that would fairly
represent adequate compensation in this case?

JURY FOREMAN: 8.6 million.

(Emphasis added.)

Immediately after the jury foreman confirmed the jury’s written responses establishing
the plaintiff’s total damages at $8.6 million, the following took place:

THE COURT: Okay. Now, let me further inform you that by
answering yes to questions listed on this form in Part 4 about the
Inspection Act or any regulations, by answering yes to all of
those questions, the concept of contributory negligence may not
apply in this case. In that situation, the plaintiff would receive
the entire amount of money that you have listed on the answers
to the seventh question. If that is what you intend in this
particular case, please indicate by raising your right hand?

(Jury foreman raised hand).

THE COURT: Okay. That is something that we hadn’t talked
about before, but. .. we need to know if that is your intention.

Again, by answering yes to the questions listed under Part 4 of
the verdict form, the effect of yes answers there is that the
recovery would be 100 percent of the amount listed on the
response to Question 7.

* * *
THE COURT (to the jury): What is your feeling now?
JURY FOREMAN: Could we have a moment to discuss that?
THE COURT: All right.

(Jury dismissed from courtroom at 4:05 p.m.)
(Jury returned to courtroom at 4:13 p.m.)
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THE COURT: Based on a previous discussion, [jury foreman]
Mr. Alexander, it is the intention of the jury that the plaintiff
recover a total amount of what?

JURY FOREMAN: $3.2 million.

THE COURT: If everyone agrees with that, raise your right
hand. The jury has raised their right hand indicating that’s their
feeling in this particular case.

The amended verdict form returned by the jury after the jury’s eight-minute further
deliberation had a handwritten line through the “8.6 million” amount and a handwritten

notation of “3.2 million @ 100%.”

On March 7,201 1, the trial court entered judgment against CSX in the amount of $3.2
million in compensatory damages. CSX moved under Tenn. R. Civ. P. 50.02 for judgment
notwithstanding the verdict, or, in the alternative, for a new trial. The trial court conducted
a hearing on CSX’s motion on August 19, 2011. At the end of the hearing, the court stated

as follows:

The Court has come to this conclusion, that the motion for new
trial is warranted. I hate to admit this because a lot of the
problems come back to me, but in particular the jury instructions
I feel were incomplete, therefore insufficient and inadequate and
incorrect. This was illustrated graphically by their response and
what we had to do to try to understand what they meant.

During the trial itself I agree that there were too many things
that had been ruled improperly for the jury to consider that were
considered and presented to the jury, and probably the worst of
those was when we started talking about this thyroid cancer
which he apparently didn’t have. The Court took it upon itself
to make a comment about that and made a comment which could
well have been misinterpreted. I just made — did not express
what I tried to express by saying that is not part of this lawsuit.

It could be understood that he actually had that and it was not
being considered now.

I deeply regret what I just said because, you know, I like to get
cases over with, but at the same time I feel that this one was

-
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probably not handled appropriately and needs to be handled
again, whether by me or somebody else. So that’s the extent of
what I want to say today.

The trial court entered an order on September 6, 2011, granting CSX a new trial and
stating that “[t]he Court makes this decision based upon specific prejudicial errors including,
but not limited to, instructional and evidentiary errors that resulted in an injustice to
Defendant and, independent of considerations regarding sufficiency of the evidence, warrant
a new trial.” (Emphasis added.) The case was subsequently transferred to another Knox
County circuit court judge, the Honorable Dale C. Workman. Judge Workman granted
CSX’s motion to exclude the causation testimony of Dr. Arthur Frank and Dr. Ross Kerns,
both of whom had testified as causation experts before the jury. When the plaintiff
acknowledged that Drs. Frank and Kerns were her only witnesses on the issue of causation,
Judge Workman granted CSX’s motion for summary judgment on the ground that there was
no expert testimony establishing causation, and dismissed the case. Plaintiff timely filed a

notice of appeal.

II.

Plaintiff raises the issues of whether the trial court erred in: (1) further instructing the
jury and permitting it to further deliberate after it had returned a proper verdict; (2) granting
CSX a new trial; and (3) granting CSX summary judgment and dismissing the complaint.
CSX does not raise any separate issues. The sufficiency of the evidence to support the jury’s
verdict(s) is not before us.

IIT.

We first address the trial court’s jury instructions. The trial court instructed the jury
in accordance with FELA, the federal statute that provides a cause of action for employees
of railroads engaged in interstate commerce who are injured on the job. See 45 U.S.C.A. §
51; see also Spencer v. Norfolk S. Rwy. Co., No. E2012-01204-COA-R3-CV, 2013 WL
3946118 at*1,n.1 (Tenn, Ct. App. E.S,, filed July 29, 2013). In Spencer, this Court recently
reiterated the following background and principles governing a FELA claim:

“The impetus for the [Federal Employers’ Liability Act
(“FELA™), 45 U.S.C.A. §§ 51-60] was that throughout the
1870’s,80’s,and 90’s, thousands of railroad workers were being
killed and tens of thousands were being maimed annually in
what came to be increasingly seen as a national tragedy, if not
anational scandal.” CSX Transp., Inc. v. Miller, 159 Md. App.
123, 858 A.2d 1025, 1029 (Md. Ct. Spec. App. 2004). “In
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response to mounting concern about the number and severity of
railroad employees’ injuries, Congress in 1908 enacted FELA to
provide a compensation scheme for railroad workplace injuries,
pre-empting state tort remedies.” Norfolk S. Ry. Co. v. Sorrell,
549 U.S. 158, 165, 127 S.Ct. 799, 166 L.Ed.2d 638 (2007)
(citing Second Employers’ Liability Cases, 223 U.S. 1, 53-55,
32S.Ct. 169,56 L.Ed. 327 (1912)). FELA was passed to extend
statutory protection to railroad workers because of the high rate
of injury to workers in that industry. Blackburn v. CSX
Transp., Inc., No. M2006-01352-COA-R10-CV, 2008 Tenn.
App. LEXIS 336,2008 WL 2278497, at *§ (Tenn. Ct. App. May
30,2008); Reed v. CSX Transp., Inc.,No.M2004-02172-COA-
R3-CV, 2006 Tenn. App. LEXIS 620,2006 WL 2771029, at *2
(Tenn. Ct. App. Sept. 26, 2006). “In adopting FELA, Congress
created a remedy that ‘shifted part of the human overhead of
doing business from employees to their employers.’ ” Pomeroy
v. Ill. Cent. R.R. Co., No. W2004-01238-COA-R3-CV, 2005
Tenn. App. LEXIS 294, 2005 WL 1217590, at *9 (Tenn. Ct.
App. May 19, 2005) (quoting Conseol. Rail Corp. v. Gottshall,
512 U.S. 532, 542, 114 S.Ct. 2396, 129 L.Ed.2d 427 (1994)).

Congress recognized that the railroad industry was better able to
shoulder the cost of industrial injuries and deaths than were
injured workers or their families. Miller, 159 Md. App. at 131,
858 A.2d 1025 (citing Kernan v. Am. Dredging Co., 355 U.S.
426, 431-32, 78 S.Ct. 394, 2 L.Ed. 2d 382 (1958)). “[FELA]

was designed to put on the railroad industry some of the cost for
the legs, eyes, arms, and lives which it consumed in its
operations.” Pemeroy, 2005 Tenn. App. LEXIS 294, 2005 WL
1217590, at * 17 (quoting Wilkerson v. McCarthy,336 U.S. 53,

68,69 S.Ct. 413,93 L.Ed. 497 (1949) (Douglas, J., concurring)).

The Federal Employers’ Liability Act provides, inrelevant part:

Every common carrier by railroad while engaging
in commerce . . . shall be liable in damages to any
person suffering injury while he is employed by
such carrier in such commerce . . . for such injury
or death resulting in whole or in part from the
negligence of any of the officers, agents, or
employees of such carrier, or by reason of any
defect or insufficiency, due to its negligence, in

9.
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its cars, engines, appliances, machinery, track,
roadbed, works, boats, wharves, or other
equipment,

45U.S.C.A. § 51. The statute is broad and remedial, and it is to
be liberally construed in order to accomplish the aforementioned
purposes. Blackburn,2008 Tenn. App. LEXIS 336, 2008 WL
2278497, at *8; Reed, 2006 Tenn. App. LEXIS 620, 2006 WL
2771029, at *2.

“Unlike a typical workers’ compensation scheme, which
provides relief without regard to fault, Section 1 of FELA
provides a statutory cause of action sounding in negligence. .. .”
Sorrell, 549 U.S. at 165. Under FELA, the railroad-employer’s
liability is premised upon its negligence. Reed, 2006 Tenn.
App. LEXIS 620,2006 WL 2771029, at *2. In order to recover,
an employee must show:

(1) that an injury occurred while the employee
was working within the scope of his employment;

(2) that the employment was in the furtherance of
the railroad’s interstate transportation business;

(3) that the employer railroad was negligent; and

(4) that the employer’s negligence played some
part in causing the injury.

Id. (citing Jennings v, Ill. Cent. R.R. Co.,993 S.W.2d 66, 69-70
(Tenn. Ct. App. 1998)). ... FELA does not define negligence.

Id. When considering whether an employer was negligent under
FELA, “courts are to analyze the elements necessary to establish
a common law negligence claim.” Id. (citing Adams v. CSX
Transp., Inc., 899 F.2d 536, 539 (6th Cir. 1990); Davis v.
Burlington Northern, Inc., 541 F.2d 182 (8th Cir. 1976), cert.
denied, 429 U.S. 1002, 97 S.Ct. 533, 50 L.Ed. 2d 613 (1976)).

The issue of negligence is to be determined “by the common law
principles as established and applied in federal courts.” Reed,
2006 Tenn. App. LEXIS 620, 2006 WL 2771029, at *2
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(citations omitted). Thus, the plaintiff must prove the traditional
elements of negligence: duty, breach, foreseeability, and
causation. Id. (citing Robert v. Consol. Rail Corp., 832 F.2d 3,
6 (1st Cir. 1987)). However, FELA deviated from the common
law by abolishing the railroad’s common law defenses of
assumption of the risk, § 54, and it rejected contributory
negligence in favor of comparative negligence, § 53. Sorrell,
5490U.5.at 166, 168. In FELA cases, an employee’s negligence
does not bar relief, but the employee’s recovery is diminished in
proportion to his fault. Id. at 166.

“Under FELA, the employer railroad has a duty to provide a
reasonably safe workplace.” Reed, 2006 Tenn. App. LEXIS
620, 2006 WL 2771029, at *3 (citing Bailey v. Cent. Vt. Ry.,
319 U.S. 350,352, 63 S.Ct. 1062, 1062, 87 L.Ed. 1444 (1943);
Ulfik v. Metro-North Commuter R.R., 77 F.3d 54, 58 (2d
Cir.1996); Adams, 899 F.2d at 539). This does not mean that
the railroad has the duty to eliminate all workplace dangers, but
it does have the “duty of exercising reasonable care to that end.”
Van Gorder v. Grand Trunk W. R.R., Inc., 509 F.3d 265, 269
(6th Cir. 2007) cert. denied, 555 U.S. 994, 129 S.Ct. 489, 172
L.Ed. 2d 356 (2008) (citing Baltimore & Ohio S. W.R. Co. v.
Carroll, 280 U.8S. 491,496, 50 S.Ct. 182, 74 L.Ed. 566 (1930)).
“A railroad breaches its duty to its employees when it fails to
use ordinary care under the circumstances or fails to do what a
reasonably prudent person would have done under the
circumstances to make the working environment safe.” Id.
(citing Tiller v. Atl. C.L.R. Co.,318 U.8. 54, 67, 63 S.Ct. 444,
87 L.Ed. 610 (1943); Aparicio v. Norfolk & W. Ry., 84 F.3d
803, 811 (6th Cir. 1990)). In other words, “a railroad breaches
its duty when it knew, or by the exercise of due care should have
known that prevalent standards of conduct were inadequate to
protect the plaintiff and similarly situated employees.” Id. at
269-70 (internal quotations omitted).

Spencer, 2013 WL 3946118 at *1-2 (footnotes omitted) (quoting Jordan v. Burlington N,
Santa Fe R.R. Co., No. W2007-00436-COA-R3-CV, 2009 WL 112561 at *5-6 (Tenn. Ct.

App. W.S., filed Jan. 15, 2009)).
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As already stated, CSX asserted the defense of contributory negligence. FELA
provides as follows regarding contributory negligence:

In all actions on and after April 22, 1908 brought against any
such common carrier by railroad under or by virtue of any of the
provisions of this chapter to recover damages for personal
injuries to an employee, or where such injuries have resulted in
his death, the fact that the employee may have been guilty of
contributory negligence shall not bar a recovery, but the
damages shall be diminished by the jury in proportion to the
amount of negligence attributable to such employee: Provided,
That no such employee who may be injured or killed shall be
held to have been guilty of contributory negligence in any case
where the violation by such common carrier of any statute
enacted for the safety of employees contributed to the injury or
death of such employee.

45 U.S.C.A. § 53 (italics in original). Plaintiff did not argue that decedent Payne was not
contributorily negligent to some extent by virtue of his years of smoking. Rather, the
plaintiff asserted that the FELA’s proviso quoted above, allowing for a full recovery
notwithstanding contributory negligence if the defendant violated “any statute enacted for
the safety of employees,” applied because CSX violated the Locomotive Inspection Act® and

? The Locomotive Inspection Act is codified at 49 U.S.C.A. § 20701 and provides in pertinent part:

A railroad carrier may use or allow to be used a locomotive or tender on its
railroad line only when the locomotive or tender and its parts and

appurtenances—

(1) are in proper condition and safe to operate without unnecessary danger
of personal injury;

(2) have been inspected as required under this chapter and regulations
prescribed by the Secretary of Transportation under this chapter; and
(3) can withstand every test prescribed by the Secretary under this chapter.
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various safety regulations’® enacted or promulgated for employees’ safety. The United States
Supreme Court recognized nearly a century ago that, under FELA,

contributory negligence on the part of the employee does not
operate even to diminish the recovery where the injury has been
occasioned in part by the failure of the carrier to comply with
the exactions of an act of Congress enacted to promote the
safety of employees. In that contingency the statute abolishes
the defense of contributory negligence, not only as a bar to
recovery, but for all purposes.

Grand Trunk W. Ry. Co. v. Lindsay, 233 U.S. 42, 49-50 (1914). The federal courts have
referred to a violation of a statute or regulation enacted for the safety of employees as
“negligence perse.” See, e.g., Ries v. Nat’l R.R. Passenger Corp., 960 F.2d 1156, 1158-59
(3rd Cir. 1992); Walden v. Ill. Cent. Gulf R.R., 975 F.2d 361, 364 (7th Cir. 1992).

In this case, the trial court instructed the jury with respect to the issue of contributory
negligence prior to its initial deliberations; but the court did not inform the jury of the legal
effect of a finding that CSX was guilty of negligence per se. Neither side requested a jury
instruction on negligence per se, and neither side objected at any time to the lack of such an
instruction. On appeal, neither side has provided any legal authority suggesting that a jury
instruction is required on the FELA’s provision regarding negligence per se, i.e., that, as a
matter of law, “no such employee who may be injured or killed shall be held to have been
guilty of contributory negligence in any case where the violation by such common carrier of
any statute enacted for the safety of employees contributed to the injury or death of such
employee.” 45 U.S.C.A. § 53. Plaintiff, noting that the jury’s second damage award of “$3.2
@ 100%” is reduced by roughly 62% of its initial damage award of $8.6 million, argues that
the trial court, by its instruction after the jury returned its verdict, essentially invited the jury
to nullify FELA’s 45 U.S.C.A. § 53 provision (“Section 53”). Plaintiff cites Shepard v.
Grand Trunk W. R.R.,No. 92711,2010 WL 1712316 (Ohio Ct. App., filed Apr. 29, 2010),

3 FELA provides that certain safety regulations are deemed to be statutory authority for FELA
purposes:

A regulation, standard, or requirement in force, or prescribed by the
Secretary of Transportation under chapter 201 of Title 49, or by a State
agency thatis participating in investigative and surveillance activities under
section 20105 of Title 49 is deemed to be a statute under sections 53 and
54 of this title.

45U8.C.A. § 54a.
i S
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a FELA case involving a fact pattern similar in many respects to the case at bar,* in which
the Ohio Court of Appeals stated the following:

Here, the jury was specifically instructed that Shepard alleged
that two statutory violations were at issue: (1) the FELA, which
requires negligence and provides for comparative negligence
and (2) the [Locomotive Inspection Act], which imposes
absolute liability. Under FELA, the jury found Grand Trunk
negligent and also found Shepard comparatively negligent. But
because the jury further found that the railroad had violated the
LIA,under well-settled law, it was not entitled to apportionment
of damages under a comparative negligence defense.

* * *

Grand Trunk’s contention that the post-verdict discussions with
the jury demonstrated that they believed the award was going to
be reduced is not persuasive — a party may not challenge the
validity of the verdict using post-verdict discussions with jurors.
The jury was properly instructed and is presumed to have
followed those instructions.

Id., 2010 WL 1712316 at *13-14 (emphasis added; internal citations omitted). The
implication of the italicized language is clear — the jury in Shepard was not instructed on the
legal effect of its finding of negligence per se, and the court there found no error in the trial
court’s failure to advise the jury of this legal effect.

We do not find any reason for the jury to be instructed regarding the legal
consequences of a finding that an employer railroad violated a safety statute or regulation.
As the Tennessee Supreme Court has stated, “[i]t is for the jury to determine the facts and
the trial judge to apply the appropriate principles of law to those facts.” Smith Cty. Educ.
Ass’n v. Anderson, 676 S.W.2d 328, 338 (Tenn. 1984) (holding that “it was improper and
unnecessary to submit questions which required the jury to determine whether or not the
Board negotiated in good faith” because “[w]hether the Board committed acts that amount
to a failure to negotiate in good faith was a question for the trial judge and not the jury.”).
Section 53 of the FELA eliminating contributory negligence when a defendant is guilty of

* The plaintiff in Shepard alleged injuries resulting from negligent exposure to diesel fumes and
asbestos. The plaintiff in that case “admitted to a long history of heavy cigarette smoking.” 2010 WL
1712316 at *2.
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negligence per se provides a principle of law to be applied by the trial court after the jury has
determined the facts. “We entrust the responsibility of resolving questions of disputed fact,
including the assessment of damages, to the jury.” Meals ex rel. Meals v. Ford Motor Co.,
No.W2010-01493-SC-R11-CV,2013 WL 4673609 at *3 (Tenn., filed Aug. 30,2013) (citing
Tenn. Const. art. I, § 6; Spence v. Allstate Ins. Co., 883 S.W.2d 586, 594 (Tenn. 1994)).
Regarding the jury’s resolution of factual questions and its verdict, we have observed that

[tThe jury’s verdict is the foundation of the judgment in civil
cases where the parties have invoked their constitutional or
statutory right to a jury trial. It represents the jury’s final
statement with regard to the issues presented to them. The
verdict, whether general or special, is binding on the trial court
and the parties unless it is set aside through some recognized
legal procedure. Accordingly, neither the trial court nor the
parties are free to disregard a jury’s verdict once it has been
properly returned.

Ladd ex rel. Ladd v. Honda Motor Co., 939 S.W.2d 83, 94 (Tenn. Ct. App. 1996); see also
Jordan, 2009 WL 112561 at *17 (stating that “[t]he United States Supreme Court has
repeatedly emphasized the preeminence of jury decisions in FELA matters.”) (internal
quotation marks omitted).

In this case, the jury was instructed on all of the pertinent questions upon which it was
properly called to decide — whether the defendant was negligent; whether the defendant’s
negligence caused plaintiff’s injury; whether the plaintiff was negligent and caused his own
injury; the percentage of fault attributed to plaintiff by his own negligence; whether the
defendant violated the Locomotive Inspection Act or regulations enacted for the safety of
employees; whether any such violation caused plaintiff’s injury; and the amount of damages.
The jury answered these questions in a verdict form that has been reproduced in its entirety
earlier in this opinion. The juryresolved all of the issues in a clear, complete, and consistent
manner. There is nothing contradictory in the verdict. Under these circumstances, in
keeping with the litigants® “constitutionally protected right to have the disputed factual issues
in their case decided by a jury,” Duran v. Hyundai Motor Am., Inc., 271 S.W.3d 178, 209
(Tenn. Ct. App. 2008), we have recognized “the well-known principle that it is the trial
court’s duty to enter 2 judgment that is consistent with the jury verdict.” Leverette v. Tenn.
Farmers Mut. Ins. Co., No. M2011-00264-COA-R3-CV, 2013 WL 817230 at *29 (Tenn.
Ct. App. M.S,, filed Mar. 4, 2013).

This duty is, of course, concomitant with the trial court’s duty to decide whether to approve the
verdict as thirteenth juror in ruling on a motion for new trial, as further discussed later in this opinion.
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In Leverette we noted some “narrow exceptions” to this general principle, including
one that “is found at Tenn. R. Civ. P. 49.02, which gives the trial court some leeway when
there are inconsistencies between a general verdict and a special verdict.” Id. (Emphasis
added.) Rule 49.02 provides as follows:

The court may submit to the jury, together with appropriate
forms for a general verdict, written interrogatories upon one or
more issues of fact the decision of which is necessary to a
verdict. The courtshall give such explanation and instruction as
may be necessary to enable the jury to make answers to the
interrogatories and to render a general verdict, and the court
shall direct the jury both to make written answers and to render
a general verdict. When the general verdict and the answers are
harmonious, the court shall direct the entry of the appropriate
Jjudgment upon the verdict and answers. When the answers are
consistent with each other but one or more is inconsistent with
the general verdict, the court may direct the entry of judgment
in accordance with the answers, notwithstanding the general
verdict, or may return the jury for further consideration of its
answers and verdict, or may order a new trial. When the
answers are inconsistent with each other and one or more is
likewise inconsistent with the general verdict, the court shall not
direct the entry of judgment but shall return the jury for further
consideration of its answers and verdict or shall order a new
trial.

(Emphasis added); see also Concrete Spaces, Inc. v. Sender, 2 S'W.3d 901, 911 (Tenn.
1999) (observing that, although “[w]here a judgment is based upon inconsistent findings by
a jury it is the duty of the appellate court to reverse and remand the case for 2 new frial, . . .
[w]ell-settled law requires courts to construe the terms of a verdict in a manner that upholds
the jury’s findings, if it is able to do s0.”).

In the present case, the trial court, presented with a consistent and complete jury
verdict, nevertheless and sua sponte, instructed the jury that the legal effect of its finding of
negligence per se was that “the concept of contributory negligence may not apply in this
case.” The trial court then asked the jury “what is your feeling now?” We agree with
plaintiff’s argument that the trial court’s new and unnecessary further instruction and

3%

App. 458



invitation to reconsider its verdict was a prejudicial abuse of discretion.® It is true, as a
general principle, that “a jury may amend or change their verdict at any time before they have
been discharged, or, if they bring in an informal or insufficient verdict, the court may send
them back to the jury room, with directions to amend it, and put it in proper form.” George
v. Belk, 49 S.W. 748, 749 (Tenn. 1899); see also State v. Williams, 490 S.W.2d 519, 520
(Tenn. 1973); Riley v. State, 227 S'W.2d 32, 34-35 (Tenn. 1950); Oliver v. Smith, 467
S.W.2d 799, 804 (Tenn. Ct. App. 1971). But in these cases citing and applying this general
rule, the jury’s initial verdict was defective in some manner. There is no defect in the jury’s
first verdict in this case. Tenn. R. Civ. P. 49.02 mandates that “[w]hen the general verdict
and the answers are harmonious, the court shall direct the entry of the appropriate judgment
upon the verdict and answers.” Under these circumstances, where the jury was properly and
completely instructed and returned a consistent and complete verdict in accordance with the
court’s instructions, we hold it was error for the trial court to sua sponte further instruct the
jury upon an unnecessary matter and invite the jury to reconsider the amount of damages it
initially awarded.

V.

The trial court, in its memorandum opinion granting a new trial, stated that “in
particular the jury instructions I feel were incomplete, therefore insufficient and inadequate
and incorrect.” Our review of the record and transcript leads us to the conclusion that the
“incompleteness” the trial court mentions is a reference only to the initial absence of an
instruction regarding the legal effect of a finding of negligence per se. This conclusion is
supported by the trial court’s further comment that the “incompleteness” of the jury
instructions “was illustrated graphically by their response and what we had to do to try to
understand what they meant.” Our conclusion is further bolstered by the fact, as we are about
to demonstrate, that the instructions given to the jury before they retired initially to consider
their verdict were correct and complete. The trial court did not specify any other error in its
jury instructions in either its order granting a new trial or its incorporated memorandum
opinion. We do not believe the trial court ruled that there were any other reversible errors
in its instructions. Despite this belief, we have reviewed all of CSX’s objections to the jury

SThis is not to say, however, that a trial court’s initial instruction to a jury that informs the jury of
the effect of its negligence per se finding under FELA would be erroneous, and our opinion should not be
construed as so holding. We merely hold that such an instruction is not required, and that the trial court’s
further instruction in this case after the jury deliberated and returned a verdict was unwarranted and resulted

in error.
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instructions, both those raised by CSX orally after the jury was instructed as well as those in
the later motion for a new trial.’

In reviewing the trial court’s disposition of a motion for new trial in a FELA case, we

apply the federal standard. Melton v. BNSF Rwy. Co.,322 S.W.3d 174, 181 (Tenn. Ct. App.
2010). In Melton, we observed that

[u]nder the federal standard, the trial court has the power and
duty to order a new trial whenever, in its judgment, this action
is required to prevent an injustice. Common grounds for
granting a new trial include the verdict is against the clear
weight of the evidence, a prejudicial error of law, or misconduct
affecting the jury. We review the trial court’s decisions on
motions for new trial on an abuse of discretion standard.

Id. (internal citations and quotation marks omitted). In this case, the trial court gave no
indication that it was granting a new trial based on either misconduct affecting the jury or
insufficiency of the evidence. The trial court’s ruling was grounded in its perceived errors

of law.

“Jury instructions must be correct and fair as a whole, although
they do not have to be perfect in every detail.” Pomeroy [v.
Illinois Central R.R. Co., No. W2004-01238-COA-R3-CV],
2005 Tenn. App. LEXIS 294, 2005 WL 1217590, at *3 [ (Tenn.
Ct. App. May 19, 2005) ] (citing Wielgus v. Dover Indus., 39
S.W.3d 124,131 (Tenn. Ct. App.2001)). Jury instructions must
be plain and understandable, and inform the jury of each
applicable legal principle. Id. On appeal, we review jury
instructions in their entirety and in context of the entire charge.
Id. We will not invalidate a jury charge if, when read as a
whole, it fairly defines the legal issues in the case and does not
mislead the jury. Hensley v. CSX Transp., Inc., No, E2007-
00323-COA-R3-CV, 278 S.W.3d 282,2008 Tenn. App. LEXIS

The following principles apply to our review of the trial court’s jury instructions:

"None of CSX’s numerous objections to the jury instructions included an argument that the trial court

should have instructed the jury on the legal effect of its finding that CSX was negligent per se. As already
noted, neither party requested such an instruction, and neither party objected to the absence of such an
instruction in the given instructions.
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147, 2008 WL 683755, at *2 (Tenn. Ct. App. Mar. 14, 2008)
perm. app. denied, 2008 Tenn. LEXIS 867 (Tenn. Nov. 17,
2008). “The trial court should give requested special jury
instructions when they are a correct statement of the law,
embody the party’s legal theory, and are supported by the
proof.” Pomeroy, 2005 Tenn. App. LEXIS 294, 2005 WL
1217590, at *3 (citing Otis v. Cambridge Mut. Fire Ins. Co.,
850 S.W.2d 439, 445 (Tenn.1992)). “However, the trial court
may decline to give a special instruction when the substance of
the instruction is covered in the general charge.” Id. We will
not reverse the denial of a special request for an additional jury
instruction where the trial court fully and fairly charged the jury
on the applicable law. Id. )

Spencer, 2013 WL 3946118 at *3 (quoting Jordan, 2009 WL 112561 at *11).

In its motion for new trial, CSX argued that the trial court’s instruction on causation
was erroneous, asserting that the court “erroneously failed to charge the jury on proximate
causation.” The trial court instructed the jury on causation as follows:

The mere fact that a person suffered harm, injury, illness or
death standing alone without more does not permit an inference
that the harm, injury, or death was caused by anyone’s
negligence.

You have heard reference to the Federal Employers’ Liability
Act or FELA. That law provides in part that every common
carrier by railroad engaging in commerce between any of several
states shall be liable for damages to any person suffering injury
while he is employed by such carrier in such commerce for such
injury resulting in whole or in part from the negligence of any
of the officers, agents or employees of such carrier, and such
injury would include illness or death.

* * *
So, again, the burden of proof in any case such as this is upon
the plaintiff to establish by a preponderance of the evidence,

first, that the defendant was negligent in one or more of the
particulars alleged by plaintiff and, second, that the defendant’s
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negligence caused or contributed in whole or in part to the harm,
illness or death of the plaintiff.

The purpose of this action, illness, harm or death is said to be
caused or contributed to by an act or failure to act when it
appears from a preponderance of the evidence the act or failure
to act played any part, in whole or in part, in bringing about or
actually causing illness or death.

So if you should find from the evidence in the case that any
negligence of the defendant contributed in any way toward
illness or death suffered by the plaintiff you may find that
plaintiff’s illness or death was caused by the defendant’s act or
failure to act.

Stated another way, an act or failure to act is a cause of illness
or death if the illness or death would not have occurred except
for the act or failure to act even though the act or failure to act
combined with other causes. So this does not mean that the law
recognizes only one cause of illness or death consisting of only
one factor, or one thing or the conduct of only one person. On
the contrary, many factors or things where the conduct of two or
more persons may operate at the same time either independently
or together to cause illness, harm or death, and in such a case
each may be a cause for the purposes of determining liability in
a case such as this.

As can be seen, CSX correctly argued that the trial court’s instruction does not include the
proximate cause standard. The United States Supreme Court addressed the appropriate
FELA standard of causation in CSX Transp. v. McBride, 131 S. Ct. 2630 (2011), stating as

follows:

We conclude that the Act [FELA] does not incorporate
“proximate cause” standards developed in nonstatutory
common-law tortactions. The charge proper in FELA cases, we
hold, simply tracks the language Congress employed, informing
juries that a defendant railroad caused or contributed to a
plaintiff employee’s injury if the railroad’s negligence played
any part in bringing about the injury.
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FELA’s language on causation . . . “is as broad as could be
framed.” Urie v. Thompson,337 U.S. 163, 181, 69 S.Ct. 1018,
93 L.Ed. 1282 (1949). Given the breadth of the phrase
“resulting in whole or in part from the [railroad’s] negligence,”
and Congress’ “humanitarian” and “remedial goal[s],” we have
recognized that, in comparison to tort litigation at common law,
“a relaxed standard of causation applies under FELA.”
Gottshall, 512 U.S., at 542-543, 114 S.Ct. 2396. In our 1957
decision in Rogers [v. Mo. Pac. R.R., 352 U.S. 443], we
described that relaxed standard as follows:

“Under [FELA] the test of a jury case is simply
whether the proofs justify with reason the
conclusion that employer negligence played any
part, even the slightest, in producing the injury or
death for which damages are sought.” 352 U.S,,
at 506, 77 S.Ct. 443.

McBride, 131 S. Ct. at 2634, 2636. The McBride Court clarified that “Regers announced
a general standard for causation in FELA cases, not one addressed exclusively to injuries
involving multiple potentially cognizable causes,” id. at 2639, and conclusively determined
that a proximate cause instruction is not required in FELA cases. In the present case, the trial
court’s causation instruction closely tracks, and in one instance directly quotes, FELA’s
causation language. We find no error in the trial court’s causation instruction.

CSX also argued in its motion for new trial that the trial court erred in giving an
instruction on contributory negligence that provided a different causation standard from the
one applicable to the defendant. The United States Supreme Court has ruled thatin a FELA
case the same standard of causation applies in assessing both the negligence of a defendant
railroad and the contributory negligence of a plaintiff employee. Norfolk S. Rwy. Co. v.
Seorrell, 549 U.S. 158, 160 (2007). In this case the trial court instructed the jury on
contributory negligence as follows:

[I]n addition to denying any negligence on the part of the
defendant caused harm to the plaintiff, a defendant may also
allege as a further defense that some negligence on the part of
the plaintiff himself was a cause of any harm that plaintiff
suffered or was the sole and only cause of any harm that the
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plaintiff suffered. We refer to that defense as contributory
negligence.

Contributory negligence then is fault on the part of a plaintiff
which corroborates in some degree with the negligence of
another and so helps to bring about harm to the plaintiff or is
itself the sole cause of harm to the plaintiff.

By the defense of contributory negligence, the defendant is in
effect alleging that even though the defendant may have been
guilty of some negligent act or failure to act which was one of
the causes of harm suffered by the plaintiff, the plaintiff himself
by his own failure to use ordinary and reasonable care for his
own safety also contributed to one of the causes of harm
suffered by the plaintiff.

With respect to the defense of contributory negligence, the
burden is on the defendant claiming the defense to establish by
a preponderance of the evidence the claim that the plaintiff was
at fault, the negligence on the part of the plaintiff contributed to
one of the causes of harm suffered by the plaintiff.

As to contributory negligence, the FELA, the law in question
provides in part, “In all actions brought against any railroad to
recover damages for personal injury to an employee, the fact that
the employee may have been guilty of contributory negligence
shall not bar a recovery, but the damages shall be diminished by
the jury in proportion to the negligence attributable to the
employee.[”] So if you should find from a preponderance of the
evidence that the defendant was guilty of negligence but the
plaintiff was also guilty of negligence and such negligence on
the part of the plaintiff caused any harm to the plaintiff, then the
total award of damages to the plaintiff must be reduced by an
amount equal to the percentage of fault or contributory
negligence chargeable to the plaintiff.

If you should find that the defendant was not guilty of
negligence or the defendant was negligent but such negligence
was not a cause in whole or in part of harm suffered by the
plaintiff, then your verdict would be for the defendant.
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This contributory negligence instruction given by the trial court does not suggest a different
causation standard than the one applicable to the defendant’s negligence. It does not define
“causation” differently from the court’s earlier instruction. It directly quotes the FELA’s
provision regarding contributory negligence. We find no error in the trial court’s
contributory negligence instruction.

CSX also asserted error in the trial court’s foreseeability instruction, arguing that it
was insufficient as a matter of law. We recently addressed a similar challenge in Spencer.
There we stated as follows:

“[R]easonable foreseeability of harm is an essential ingredient
of Federal Employers’ Liability Act negligence.” Gallick v.
Baltimore & Ohio R.R. Co.,372U.S. 108, 83 S.Ct. 659, 665, 9
L.Ed.2d 618 (1963). In Gallick, the United States Supreme
Court noted that the jury in that case correctly had been charged
with regard to reasonable foreseeability of harm, and stated:

The jury had been instructed that negligence is the
failure to observe that degree of care which
people of ordinary prudence and sagacity would
use under the same or similar circumstances; and
that defendant’s duty was measured by what a
reasonably prudent person would anticipate as
resulting from a particular condition -
“defendant’s duties are measured by what is
reasonably foreseeable under like circumstances”
— by what “in the light of the facts then known,
should or could reasonably have been
anticipated.”

Gallick v. Baltimore & Ohio R.R. Co.,372 U.S. 108, 83 S.Ct.
659, 665-66, 9 L.Ed.2d 618 (1963) (footnotes omitted).

With regard to foreseeability and notice in FELA cases, the
Sixth Circuit has explained:

The law is clear that notice under the FELA may
be shown from facts permitting a jury to infer that
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the defect could have been discovered by the
exercise of reasonable care or inspection:

Under familiar law, defendant could not be
convicted of negligence, absent proof that such
defect was known, or should or could have been
known, by defendant, with opportunity to correct
it. This rule is applicable to FELA actions where
negligence is essential to recovery. The
establishment of such an element, however, may
come from proof of facts permitting a jury
inference that the defect was discovered, or
should have been discovered, by the exercise of
reasonable care or inspection.

Szekeres v. CSX Transportation, Inc., 617 F.3d 424, 430-31
(6th Cir. 2010) (quoting Miller v. Cincinnati, New Orleans &
Tex. Pac. Ry. Co.,317 F.2d 693, 695 (6th Cir. 1963)).

Similarly, our own Supreme Court has stated:

To prove a breach of duty under the FELA, an
employee must show that the railroad * ‘knew, or
by the exercise of due care should have known’
that prevalent standards of conduct were
inadequate to protect [the employee] and similarly
situated employees.”

Mills v. CSX Transportation, Inc.,300 S.W.3d 627,633 (Tenn.
2009) (quoting Yan Gorder v. Grand Trunk W. R.R., 509 F.3d
265, 269-70 (6th Cir. 2007)).

Spencer,2013 WL 3946118 at *3-4 (footnote omitted; some internal citations omitted). The
trial court in this case instructed the jury on foreseeability as follows:

[D]eciding whether ordinary care was exercised in the given
case, the conduct in question must be viewed in the light of all

surrounding circumstances as shown by the evidence in the case
at the time.
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Because the amount of care exercised by reasonably prudent and
careful persons varies in proportion to the dangers known to be
involved in what is being done, it follows that the amount of
caution required in the exercise of ordinary care will vary with
the nature of what is being done and all the surrounding
circumstances shown by the proof in the case.

To put it another way, if any danger that should be reasonably
foreseen increases so the amount of care required by law
increases.

We find this instruction to be substantially similar to the one approved by the Supreme Court
in Gallick. We find no error in the court’s foreseeability instruction,

CSX also argued that the trial court erred in failing to charge the jury with its special
request that CSX was only required to provide a reasonably safe workplace, not a perfect
work environment. CSX submitted the following jury instruction:

Although the Railroad is duty-bound to provide a reasonably
safe place to work, this does not mean that the Railroad must
provide a perfect work environment. The Railroad Defendant
is not bound to anticipate every possible incident or accident
which might occur, because a railroad is necessarily attended by
some danger and it is impossible to eliminate all danger. The
law does not make the Defendant an insurer of the safety of its
employees, nor of the safety of the places in which they work.
The railroad is not held to an absolute responsibility for the
reasonably safe condition of the places where the Plaintiff might
work, but only to the duty of exercising reasonable care to that
end, the degree of care being commensurate with the danger
reasonably to be anticipated.

To the extent that this instruction incorporates a correct statement of the law, the essence of
the instruction was provided to the jury in our earlier-referenced instructions on duty of care,
its definitions of negligence, causation, and foreseeability, and the following additional
instruction of the trial court:

[tlhe employer is required to use ordinary and reasonable care

under the circumstances to maintain and keep places of work in
a reasonably safe condition for the employee.
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This does not mean the employer is a guarantor or insurer of the
safety of the place of work. The extent of the employer’s duty
is to exercise ordinary care under the circumstances then
existing].]

CSX contends that the trial court erroneously charged the jury on both a pre-1976 and
post-1976 version of 49 C.F.R. § 174.700, a federal regulation governing the shipping of
radioactive material. Part of plaintiff’s theory presented at trial was that CSX negligently
caused Payne’s exposure to radioactive materials shipped in and out of a metal scrap yard in
Knoxville called David Witherspoon Industries, Inc. (“DWI”). DWI was licensed to receive
and recycle scrap metal contaminated with low levels of radioactivity. CSX presented
testimony of a former DWI employee that DW1received contaminated metal from 1964 until
1972. The trial court instructed the jury on the pre-1976 and post-1976 versions of 49 C.F.R.
§ 174.700 as follows:

A 1961 regulation provided that no person should remain in a
car containing radioactive material unnecessarily, and the
shipper must furnish the carrier with such information and
equipment as is necessary for the protection of the carrier’s
employees.

[A] section from 1976 provides a person may not remain
unnecessarily in a railcar containing radioactive materials.

CSX argues that the court erred by instructing the post-1976 regulation because DWI
“stopped receiving contaminated scrap altogether in 1972.” Plaintiff responds by arguing
that it was not conclusively established that no radioactive shipments went either in or out
of DWI after 1972. We agree with plaintiff. Plaintiff presented the videotaped deposition
of a corporate representative of CSX, William Bullock, who, when asked whether CSX or
its corporate predecessors “did any monitoring of train cars that may have been calling in or
out of” DWI prior to 1985, responded, “we didn’t, but at the same time we didn’t think there
was a concern” that “we needed to be looking into radiation exposure of our workers.” In
short, there was evidence from which the jury could have reasonably concluded that plaintiff
was exposed to radioactivity from railcar shipments out of DW1 after 1976, and consequently
the trial court did not err in its instruction regarding the post-1976 federal regulation
regarding the shipping of radioactive materials.

CSX raised several other objections to the jury instructions in its motion for new trial,

including the court’s refusal to specifically instruct the jury according to CSX’s special
requests (1) regarding actual or constructive notice of an alleged defective condition and
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notice as to “known dangers” in the workplace; (2) to charge the jury that the “mere presence
of potentially harmful substances” in the workplace is insufficient by itself to establish
negligence; (3) to charge the jury that “there should be no bias against a corporate
defendant”; (4) regarding the proper scope of damages, specifically thatno punitive damages
or loss of consortium damages for Payne’s widow should be awarded; and (5) to charge the
jury that it must not speculate or guess as to whether CSX’s negligence caused plaintiff’s
damages. We have reviewed all of these objections and arguments, comparing CSX’s 40
written special requests for jury instructions with the trial court’s instructions. We find that,
to the extent the requested instructions are relevant and correctly state the law, they were
adequately covered and presented to the jury in the court’s instructions. In instructing a jury,
“the trial court may decline to give a special instruction when the substance of the instruction
is covered in the general charge.” Pomeroy, 2005 WL 1217590, at *3; see also Oftis, 850
S.W.2d at 439. “The fact that a special request for jury instruction asserts a correct rule of
law does not make it proper jury charge material.” Godbee v. Dimick,213 S.W.3d 865, 881

(Tenn. Ct. App. 2006).

The jury instructions presented by the trial court in this case, viewed as a whole, are
correct, fair and complete. The court’s jury charge fairly defined the legal issues in the case.
The instructions were not misleading to the jury. The jury returned a verdict in accordance
with the court’s clear instructions; the only indication of potential confusion came after the
court’s further unnecessary and erroneous instruction after the verdict. We therefore hold
that none of the trial court’s jury instructions provide grounds for a new trial.

¥.

In its order granting a new trial, the trial court based its ruling on “specific prejudicial
errors including, but not limited to, instructional and evidentiary errors.” The court did not
specify what evidentiary rulings it considered to be erroneous. The trial court stated the
following in its oral memorandum opinion:

During the trial itself I agree that there were too many things
that had been ruled improperly for the jury to consider that were
considered and presented to the jury, and probably the worst of
those was when we started talking about this thyroid cancer
which he apparently didn’t have.

The trial court did not make any other specific references regarding other evidentiary
decisions at trial. The evidence regarding thyroid cancer was briefly presented during
plaintiff’s cross-examination of one of CSX’s medical experts who apparently misdiagnosed
Payne with thyroid cancer at some point during his treatment.
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The trial in this case was lengthy.® The jury heard the case over a two-week period.
The testimony of 26 witnesses was presented. The trial transcript is over 2,500 pages long,
and the exhibits are sequentially marked up to number 574. Against this backdrop, the
following is the entirety of the objected-to evidence of thyroid cancer, which came into proof
by way of the cross-examination of Dr. John Craighead, a medical expert called by CSX.

Q: Of course, you saw a thyroid cancer in Mr. Payne, didn’t
you?

A:Yes.
Q: And that’s caused by radiation, isn’t it?

A That’s one of the contributing causes, yes. It’s not the only
cause. Most individuals we don’t know what the cause was.

CSX objected and moved for a mistrial or a curative instruction from the trial court. The trial
court provided the following curative instruction to the jury:

Before we get to the next witness, in the cross examination of
the last witness, mention was made of the term thyroid cancer.

As you previously heard, there’s no claim in this case that the
plaintiff suffered from thyroid cancer or that that caused him
anything that is the subject matter of this case.

CSX argues that a new trial was warranted because the curative instruction was insufficient
in that the “court never unambiguously told the jury that Payne did not have thyroid cancer.”
We hold, however, that there is very little substantive difference between the statement that
“the plaintiff did not suffer from thyroid cancer” and “there’s no claim in this case that the
plaintiff suffered from thyroid cancer.” The clear import of the trial court’s curative
instruction was that thyroid cancer was not a part of the case and that the jury should
disregard the brief evidence of Dr. Craighead’s misdiagnosis of thyroid cancer. “The jury
is presumed to have followed the trial court’s instructions.” Johnson v. Tenn. Farmers Mut.
Ins. Co.,205 S.W.3d 365,375 (Tenn. 2006); see also Johnson v. Lawrence, 720 S.W.2d 50,
60 (Tenn. Ct. App. 1986) (“We must assume th[at] the jury followed the trial court’s
[curative] instruction unless there is proof to the contrary. If error was committed . . . in

¥Indeed, in its final remark to the jury, the trial court thanked the jury for serving “on the longest case
that the court has had in more than 20 years™ and stated, “I actually don’t know of a longer case in this court,
so that’s something.”
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asking the question, it was cured by the trial court’s instruction.”). We hold that the trial
court’s curative instruction effectively cured any error in the presentation of the testimony
regarding thyroid cancer. Given the court’s timely and accurate curative instruction, any
prejudice to CSX resulting from the improper evidence was remedied.

CSX also argues that a new trial was warranted due to the plaintiff’s presentation of
a powerpoint slide regarding cesium contamination of an area in Oak Ridge where Payne
worked. During the 1960s, an area of railroad track near the Y-12 facility in Oak Ridge
became contaminated with low levels of cesium, aradioactive element. Payne worked in that
area occasionally for about a year of his career. In the 1980s, the U.S. Department of Energy
undertook a remedial cleanup of the contaminated area, removing a section of track and the
ballast rock from the roadbed. In this case, CSX moved in limine before trial to exclude any
evidence of cesium contamination. The trial court declined to grant the motion, taking it
under consideration to see how the proof developed at trial, with the intention of ruling on
objections as they came up. During trial, plaintiff’s counsel agreed not to present cesium
evidence in his case-in-chief. During cross-examination of one of CSX’s witnesses,
plaintiff’s counsel put up a powerpoint slide saying “Oak Ridge Y-12 spur cleanup; tracks
closed down; cesium radiation contamination; tracks, ballast rock cleaned; remediated by
DOE.” CSX objected, and the trial court said, “sustain the objection. The jury will disregard
that slide.” Plaintiff did not present any other evidence of cesium exposure. CSX later
presented expert testimony that there was no risk to the public or railroad employees from
cesium radiation at Oak Ridge.

After the trial court sustained the objection and instructed the jury to disregard the
slide, CSX moved for a mistrial. The trial court denied the motion. After the trial, CSX
renewed its motion, “based upon [its] contention that it was entitled to a mistrial on the issues
relating to thyroid cancer and cesium contamination at Oak Ridge.” The trial court again

denied the motion for mistrial.

CSX argues that the cesium evidence was so prejudicial that a new trial was
warranted. We disagree. The trial court sustained CSX’s objection and excluded the
evidence. The court then instructed the jury to disregard the slide, and there is no reason to
presume the jury did not follow the court’s instruction. There was no error in the trial court’s

resolution of this issue,

CSX points to several other evidentiary decisions made by the trial court that it says
were erroneous, and argues that the trial court may have agreed that it erred in ruling on some
of them, and that the trial court may have relied upon these supposed errors in granting a new
trial. These arguments include assertions that the trial court erred in allowing several lay
witnesses, including Payne himself, to testify about the presence of asbestos in his
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workplaces and his exposure to asbestos, and that the court erred in allowing testimony that
the DWT site where Payne worked was contaminated with radioactivity from plutonium and
that it was eventually designated as a Superfund site. We have reviewed these issues, and
find that they address matters of admissibility upon which the trial court has broad discretion.
We have discerned no error in the trial court’s rulings on these evidentiary matters, and
certainly nothing that would warrant a new trial under the circumstances. We hold that the
trial court erred in granting CSX a new trial.

VE

A motion for a new trial made after a jury verdict triggers the trial court’s duty to
independently assess the evidence and either approve or disapprove the verdict. Because the
trial court is reviewing and weighing the evidence as did the jury, this is generally known as
the “thirteenth juror” rule. See Huskey v. Crisp, 865 S.W.2d 451, 454 (Tenn. 1993)
(observing that the thirteenth juror rule “applies only in the context of a motion for a new
trial, for it is only there that the trial court has the duty to decide if the jury verdict is contrary
to the weight of the evidence.”). In Blackburn v. CSX Transp., No. M2006-01352-COA-
R10-CV, 2008 WL 2278497 (Tenn. Ct. App. M.S,, filed May 30, 2008), this Court
determined that there are significant differences between the Tennessee standard for
reviewing the evidence as thirteenth juror and the federal standard, and held that the federal
standard applies in FELA cases, stating as follows:

The standard federal courts employ in deciding whether to grant
a new trial is whether the verdict is against the “clear weight” of
the evidence. When ruling on motions for new trials based upon
sufficiency of the evidence, the Sixth Circuit Court of Appeals
has stated the standard thusly:

A court may set aside a verdict and grant a new
trial when it is of the opinion that the verdict is
against the clear weight of the evidence; however,
new trials are not to be granted on the grounds
that the verdict was against the weight of the
evidence unless that verdict was unreasonable.
Thus, if a reasonable juror could reach the
challenged verdict, a new trial is improper.

The trial court may not set aside the verdict to grant a new trial

if the judge would have reached a different verdict. 6A
MOORE’S FEDERAL PRACTICE § 59.08[5] (1996).
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The trial judge, exercising a mature judicial discretion, should
view the verdict in the overall setting of the trial; consider the
character of the evidence and the complexity or simplicity of the
legal principles which the jury was bound to apply to the facts;
and abstain from interfering with the verdict unless it is quite
clear that the jury has reached a seriously erroneous result. The
judge’s duty is essentially to see that there is no miscarriage of
justice.

Id. In Tennessee, the law is clear that if a motion for a new trial
is filed, then the trial court is under a duty to independently
weigh the evidence and determine whether the evidence
“preponderates” in favor of or against the verdict.

* * *

[A]t a very basic level, the standards are quite different since the
Tennessee standard uses “preponderance” ofthe evidence, while
the federal standard requires that the verdict be outweighed by
the “clear” weight of the evidence. Under state law if a judge is
“dissatisfied” with a jury verdict then the trial court is at liberty
to ordera new trial. Under the federal standard, the verdict must
be unreasonable. Under state law a court must make an
independent decision, while under federal law if a reasonable
juror could have reached the verdict, the trial court is to defer.
We believe that the differences between the standards are both
apparent and significant,
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Id., 2008 WL 2278497 at *5-7 (internal citation, footnote and section headings omitted);
accord Jordan, 2009 WL 112561 at *17 n.12. The Blackburn Court concluded “that federal
law provides the standard to determine whether to grant a new trial in a FELA case tried in

state court.” Id. at *11.

In this case, the trial court did not have an opportunity to approve or disapprove the
jury verdict awarding damages in the amount of $8.6 million. We find it appropriate to
remand the case for the first trial judge to conduct a review of the evidence under the above-
described federal standard and determine whether the $8.6 million verdict is against the clear
weight of the evidence. See Blackburn, 2009 WL 2278497 at *17 (noting that “[a]n
appellate court cannot fulfill this role” of determining “whether the verdict was against the
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clear weight of the evidence”). If the trial court concludes that the jury’s $8.6 million verdict
is not against the clear weight of the evidence, then the court is directed to enter judgment
in that amount. If the trial court concludes to the contrary, then the court is directed to enter
judgment in plaintiff’s favor in the amount of $3.2 million, because the verdict assessing
damages in that amount has already been duly approved by the trial court when it entered its
judgment. We note in this regard that the trial court, in its order granting a new trial, stated
that it “applie[d] the appropriate Federal standard for considering motions for new trial in
FELA cases” and that it was basing its ruling granting a new trial on “instructional and
evidentiary errors” — matters involving questions of law — “independent of considerations
regarding sufficiency of the evidence.” All of this tells us that the trial court was satisfied
that the $3.2 million verdict was not against the clear weight of the evidence.

VII.

Our holding and remand to the trial court with directions to enter judgment in
plaintiff’s favor in the amount of either $8.6 million or $3.2 million renders moot the
question of whether the second trial judge erred in excluding the causation testimony of Drs.
Frank and Kerns and granting CSX summary judgment. Nevertheless, we have reviewed the
issue and hold that the trial court erred in excluding the causation testimony of these two
witnesses, both of whom had testified, over the objection of CSX, to causation at trial.

VIIIL.

The judgment of the trial court ordering a new trial is reversed. The judgment of the
trial court granting CSX summary judgment is reversed as moot. This case is remanded to
the trial court with instructions to the first trial judge to review the evidence at trial and enter
judgment in accordance with our directions. Costs on appeal are assessed to the appellee,

CSX Transportation, Inc.

CHARLES D. SUSANO, JR., PRESIDING JUDGE
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Clark of the Court

ORDER 1 M

The appellee CSX Transportation, Inc., has filed a petition for rehearing pursuant to
the provisions of Tenn.R. App. P. 39, arguing that our Opinion “overlooks or misapprehends
that several post-trial issues related to the first trial remain unresolved.” CSX characterizes
these issues as “never-before-resolved.” CSX asks us to “grant rehearing for the limited
purpose of modifying [our] instructions to the trial court relating to the scope of the remand”
to allow the trial court to address these issues.

Our Opinion did not overlook or misapprehend these issues. They are not
“unresolved” because, in our view, the trial court considered and implicitly resolved these
issues against CSX when it considered CSX’s post-trial motion. We adhere to the holding
in our Opinion released and filed on December 27, 2013, that “the trial court was satisfied
that the $3.2 million verdict was not against the clear weight of the evidence” — a holding
CSX has not challenged in its petition for rehearing.

In the Opinion filed in December 2013, we directed the trial court “to conduct a review
of the evidence under the . . . federal standard and determine whether the $8.6 million verdict
is against the clear weight of the evidence.” This remains our directive. See Blackburn v.
CSX Transportation, Inc.,No. M2006-01352-COA-R10-CV, 2008 WL 2278497 (Tenn. Ct.
App. M.S,, filed May 30, 2008).

CSX’s petition for rehearing is DENIED with costs taxed to CSX.

IT IS SO ORDERED.



Cokndignd, .

CHARLES D. SUSANO, JR., PRESITPING JUDGE
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/?HOMAS R. FRIEKSON, II, JUDGE
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