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T.P.I.  - CIVIL 8.01

DEFINITION - ASSAULT


An assault consists of two elements:


1.
An intentional attempt or the unmistakable appearance of an intentional attempt to do harm to, or to frighten, another person; and


2.
The present ability or the unmistakable appearance of the present ability to do that harm or to cause that fright.

COMMENT


Huffman v. State, 200 Tenn. 487, 292 S.W.2d 738 (1956).


Hughes v. Metropolitan Gov’t of Nashville, 340 S.W.3d 352 (Tenn. 2011) adds the intention to frighten another person to assault.


T.P.I.  - CIVIL 8.02


DEFINITION - BATTERY


A battery is any intentional, unlawful, and harmful [or offensive] physical contact by one person with another person.


The intent required for a battery is not an intent to cause harm.  It is an intent to do the act that causes the harm.

COMMENT


Based on the Restatement (Second) of Torts, § 18.


There must be a touching, but only a touching, of the person or of something intimately associated with or attached to the person.  Huffman v. State, 200 Tenn. 487, 292 S.W.2d 738 (1956).  In a civil suit the phrase ‘for an unlawful purpose’ is omitted.


There must be an absence of consent for liability to attach.  A manifestation of consent upon which defendant may reasonably rely will bar recovery even though there is no consent in fact.  Kline by Kline v. Jordan, 685 S.W.2d 295 (Tenn. App. 1984).


T.P.I.  - CIVIL 8.03


RIGHT TO RECOVER


A plaintiff who has suffered any bodily harm legally caused by [an assault] [and] [battery] by a defendant is entitled to recover damages from the defendant for that injury.

COMMENT


The lack of informed consent and medical battery are addressed in T.P.I.  - Civil 6.25 - 6.31.


Plaintiff is entitled to prove all of the immediate consequences and natural results of which the act was the direct cause.  The jury may also award damages for the insult  as well as punitive damages.  See T.P.I.  - Civil 14.01 and 14.55.


No recovery, however, is permitted for a person injured by the owner or occupier of real property while the injured person is committing or attempting to commit a felony on the owner’s property.  Tenn. Code Ann. §  29-34-201.


The courts have adopted Restatement (Second) of Torts § 315 which provides: There is no duty so to control the conduct of a third person as to prevent him [or her] from causing physical harm to another unless (a) a special relation exists between the actor and the third person which imposes a duty upon the actor to control the third person’s conduct, or (b) a special relation exists between the actor and the other which gives to the other a right of protection.  Bradshaw v. Daniels, 854 S.W.2d 865, 871 (Tenn. 1993); Newton v. Tinsley, 970 S.W.2d 490 (Tenn. App. 1997); and Nichols v. Atnip, 844 S.W.2d 655, 661 (Tenn. Ct. App. 1992).


T.P.I.  - CIVIL 8.04


WORDS NOT PROVOCATION


Words alone, no matter how objectionable or insulting, will not [justify] [excuse] an assault or battery against the person who has spoken the words.  However, you may consider those words to mitigate or reduce the plaintiff’s damages if you find that:


1.
The words were calculated to provoke or arouse the passions of a reasonable person; and


2.
The words were spoken at the time of the incident or so near to the assault as to become part of the incident.

COMMENT


Daniel v. Giles, 108 Tenn. 242, 66 S.W.2d 1128 (1901);  Arnold v. Wiley, 39  Tenn. App. 391, 284 S.W.2d 296 (1955).


There are cases in which technically the defendant might be guilty of the offense charged and yet he might not, for many  reasons, be required to compensate the injured party in anything other than a nominal amount.  [Jury awarded $1.00 for wrongful death.]  Smythe v. Easy Quick Stores, Inc., 754 S.W.2d 57 (Tenn. App. 1988).


T.P.I.  - CIVIL 8.05


POLICE MAKING A LAWFUL ARREST


A person who knows, or by using reasonable care should know, that a police officer is making a lawful arrest has a duty not to resist the arrest.  An arresting officer may use force that is reasonably necessary to make a lawful arrest.  However, an officer who uses more force than is reasonably necessary to make a lawful arrest commits a battery upon the person arrested as to the excessive force that is used. 

COMMENT


An arrest is the taking, seizing or detaining of the person of another, either by touching or putting hands on him, or by any act which indicates an intention to take him into custody and subjects the person arrested to the actual control and will of the person making the arrest.  West v. State, 221 Tenn. 178, 425 S.W.2d 602 (1968).


The basic principle codified in Tenn. Code Ann. § 40-7-108, is that an officer may only use the force reasonably necessary to accomplish the arrest, with due regard to other attendant circumstances, such as his own 

safety or that of others present.   City of Masonv. Banks, 581 S.W.2d 621 (Tenn. 1979). 


However, when an arrestee is resisting arrest for a misdemeanor, a policeman is not privileged to use a weapon in such a way as to create a high degree of probability of serious injury to arrestee when other avenues are available to effect arrest while maintaining his own personal safety and that of others present. Id.

Excessive and unprivileged use of force is the intentional tort of battery, not negligence. Id.

T.P.I.  - CIVIL 8.06


USE OF DEADLY FORCE BY AN OFFICER


A person who knows, or by using reasonable care should know, that a police officer is making a lawful arrest has a duty not to resist the arrest.  An officer may use the force that is reasonably necessary to make the arrest.


An officer may use deadly force only if:

(1)
All other reasonable means of arrest have been exhausted or are    unavailable; and 

(2)
The officer has probable cause to believe either:

       (a)
the suspect has committed a felony involving serious physical    harm or the threat of serious physical harm to the officer or to any other person; or


      (b)
the person poses a threat of serious physical harm to the officer  or to others unless that person is immediately apprehended; and


(3)  Where feasible, a warning has been given.  Identifying oneself as an  officer and giving an oral warning that deadly force might be used unless resistance or flight ceases is a sufficient warning.


COMMENT


This instruction follows the requirements of Tenn. Code Ann. § 40-7-108, which was revised following the decision in  Tennessee v.Garner, 471 U.S. 1, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985).

T.P.I.  - CIVIL 8.07

SELF-DEFENSE- DEFENSE OF PROPERTY


A person who is unlawfully attacked or who reasonably fears an unlawful attack may use as much force in self-defense as reasonably appears necessary.


[A person who knows, or reasonably believes, that a third person is about to be unlawfully attacked may use as much force in defense of the third person as the third person would be permitted to use in self-defense, as long as the action is necessary for the protection of the third person.]


[A person whose property is unlawfully intruded upon may use such force in defense of self and property as reasonably appears necessary.]
USE NOTE


It is suggested that before using this instruction the court become familiar with Tenn. Code Ann. §39-11-614, which provides justification for the defenses of protection of  both real and personal property.


COMMENT


In accord with Tenn. Code Ann. §§ 38-2-101, 38-2-102.  The conduct of the plaintiff in provocation of the defendant is always admissible to mitigate damages.  Louisville, N. & G. S. R.R. v. Fleming, 82 Tenn. 128 (1884);  Daniel v. Giles, 108 Tenn. 242, 66 S.W. 1128 (1901).


The defender of self or property may not use more force than necessary for the defense.  Chambers v. Porter, 45 Tenn. 273 (1868).  Self-defense - McLemore v. Moore, 2 Tenn.Case. (2 Shannon) 142 (1876).

Defense of property - Wright v. Southern Express Co., 80 Fed. 85 (W.D.Tenn. 1897).


Business Proprietor: A proprietor of a business has the right to restrain a patron who is acting abusively and persists in such action after being cautioned, as long as the expulsion or restraint is by reasonable force.  Smythe v. Easy Quick Stores, Inc., 754  S.W.2d 57 (Tenn. App. 1988).

See also Tenn. Code Ann. § 29-34-103.

B.  False Imprisonment

T.P.I.  - Civil
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T.P.I.  - CIVIL 8.10

DEFINITION


False imprisonment is the unlawful violation of the personal liberty of another.  It is an intentional and unlawful restraint, confinement, or detention that compels the person to stay or go somewhere against the person’s will.


The restraint necessary to create a false imprisonment may result either from the use of force or from a threat of force.  The threat may be either stated or implied from all of the circumstances.  [False imprisonment does not require confinement in a jail or prison.]


COMMENT


Threat of force is sufficient restraint for false imprisonment if it raises in the  plaintiff a reasonable fear that causes his confinement.  Smith v. State, 26 Tenn. (7  Hum.) 43 (1946).  On awareness of confinement, see Cohen, False Imprisonment, 43 Tenn.L.Rev. 109 (1975).


Restatement (First) of Torts - Definition - “An act which, directly or indirectly, is a legal cause of a confinement of another within boundaries fixed by the actor for any time, no matter how short in duration, makes the actor liable to the other irrespective of whether harm is caused to any legally protected interest of the other, if the act is intended so to confine the other or a third person, and the other is conscious of the confinement, and the confinement is not  consented to by the other, and the confinement is not otherwise privileged.”  Adopted in Little Stores v. Isenberg, 26 Tenn. App. 357, 363, 172 S.W.2d 13, 16 (1943).


The elements of the tort of false imprisonment are:  


(1)  The detention or restraint of one against his will and



(2)  The unlawfulness of such detention or restraint.  Coffee v. Peterbilt of Nashville, Inc., 795 S.W.2d 656 (Tenn. 1990), Newsom v. Thalhimer Bros., Inc., 901 S.W.2d 365 (Tenn. App. 1994).


It is not  enough for plaintiff to feel mentally restrained by the actions of the defendant.  The evidence must establish a restraint against the plaintiff’s will, as where one yields to force, to the threat of force or to the assertion of authority.  Newsom, supra.

T.P.I.  - CIVIL 8.11

ARREST BY A LAW ENFORCEMENT OFFICER 

WITHOUT WARRANT


A law enforcement officer may, without a warrant, lawfully arrest a person:


[Whenever a public offense is committed or a breach of the peace is threatened in the officer’s presence],


[Whenever the person has committed a felony, though not in the officer’s presence],


[Whenever a felony has in fact been committed, and the officer has reasonable cause to believe that the person arrested committed it],


[Whenever a charge is made, upon reasonable cause, that a felony has been committed by the person to be arrested],


[Whenever the person is attempting to commit suicide].


[At the scene of a traffic accident, whenever an officer, based on personal investigation, has probable cause to believe that the driver of a vehicle committed a traffic offense.]


[Within four (4) hours after a traffic accident, if the officer has probable cause to believe that the person was driving under the influence of an intoxicant or drug and if emergency medical treatment for the driver is required and the driver has been transported to a health care facility]


[When a law enforcement officer responds to a domestic violence call and both the victim and alleged assailant are present, and if:


1.
The officer actually observes the commission of an assault and battery or a more serious offense against the victim; or


2.
The officer has probable cause to believe that an assault and battery or more serious offense has been committed although not in the officer’s presence and that more violence will occur if the alleged assailant is not immediately taken into custody.]

USE NOTE


Use only the applicable bracket and strike others.


See Tenn. Code Ann. § 40-7-103.


In addition, Tenn. Code Ann. § 40-7-103(6) allows a peace officer to arrest without a warrant “at the scene of a traffic accident, the driver of a vehicle involved in such accident, when probable cause exists to believe that such person has committed an offense under the provisions of Chapter 8 and 10 of Title 55".  This provision only applies to accidents with property damage in excess of One Thousand ($1,000.00) Dollars or personal injuries.


COMMENT


That the arrested party “may have committed the felony” is insufficient as it connotes a possibility as opposed to a probability.  Woods v. Harrell, 596 S.W.2d 92 (Tenn. App. 1979).  


As to identity, the officer must act prudently, reasonably and use ordinary care in making arrests, including the ascertainment that the right person is being arrested, making such investigation as the circumstances permit.  Id.


T.P.I.  - CIVIL 8.12


ARREST BY PRIVATE PERSON


A person who is not a law enforcement officer may lawfully arrest another person:


[for a public offense committed in the arresting person’s presence];


[when the person arrested has committed a felony, although not in the arresting person’s presence];


[when a felony has been committed and the arresting person has reasonable cause to believe that the person arrested committed it].

USE NOTE


Use only the applicable bracket and strike others.


See Tenn. Code Ann. § 40-7-109.


T.P.I.  - CIVIL 8.13


RIGHT OF REASONABLE DETENTION BY


PROPERTY OWNER


If an owner of property has reasonable cause to believe a person is stealing the owner’s property, the owner may restrain that person for a reasonable time to protect the property and to investigate.


COMMENT


See Little Stores v. Isenberg, 26 Tenn. App. 357, 172 S.W.2d 13, 17 (1943);  see alsoT.P.I.  - Civil 8.16.

T.P.I.  - CIVIL 8.14


REASONABLE CAUSE FOR ARREST


In order to find a reasonable cause for the [arrest] [detention] of the plaintiff, the defendant must have actually believed, and had a reasonable basis for the belief, that the plaintiff did the act that was the basis for the arrest.  That is, the defendant must have examined the situation in the same manner as an ordinarily careful person would have done.  Factors to be considered in determining whether a careful examination has been made include:


1.
What information concerning the act was available; and


2.
The source of the information; and


3.
Whether or not the accused had the opportunity to 



explain the information.


USE NOTE


For shoplifting arrests reasonable cause is shown by:

1.
Personal observations including observations by closed circuit television or other visual device;

2.
Reports of personal observations from another merchant or activation of an electronic or other type of mechanical device designed to detect shoplifting;  

3.
Personal observations of dressing rooms including observations by closed circuit television, two-way mirrors, or other visual devices by a person of the same sex as the person being observed.


See Tenn. Code Ann. §§ 40-7-116(b) (1-4) and 40-7-117.


T.P.I.  - CIVIL 8.15


USE OF FORCE BY A MERCHANT IN RECOVERING


PROPERTY FROM A SUSPECTED SHOPLIFTER


If a merchant has probable cause to believe a person is stealing goods held for sale, the merchant may:


1.
Detain the person in a reasonable manner and for a reasonable length of time; and


2.
Use a reasonable amount of force to protect the merchant, to prevent escape of the person detained, or to prevent the loss or destruction of the property.

COMMENT

This instruction is based upon Tenn. Code Ann. § 40-7-116.  This statute authorizes a merchant or his representatives to detain aperson for various purposes and if this detention is reasonable, the merchant shall not be liable.


T.P.I.  - CIVIL 8.16

USE OF FORCE IN AN ARREST BY A

PRIVATE PERSON


A private person who may lawfully arrest another person may take, seize, or detain the other person by showing an intention to take the person into custody and to control that person.  The use of force is permitted if the force employed:


1.
Is not more than the force the arresting person reasonably believed to be necessary to make the arrest; and


2.
If the force did not subject the person arrested to unnecessary risk of harm.


[The arresting person may break an outer or inner door or window of a dwelling house only if the person to be arrested:


1.  Has committed a felony; and


2.
Has been given notice of the arresting person’s intention to make the arrest; and


3.  Has refused to allow the arresting person to enter.]


[The arresting person may use deadly force only to prevent the commission of a felony that threatened human life or serious injury.  Deadly force is force that is likely to cause death or serious injury.] 


USE NOTE


See Tenn. Code Ann. §§ 40-7-109 to 40-7-115.


T.P.I.  - CIVIL 8.17


PERMISSIBLE DAMAGES


A plaintiff who has been [falsely arrested] [or] [falsely imprisoned] by a defendant is entitled to recover damages from that defendant.  


In determining compensatory damages, you should consider the following elements if established by the evidence and caused by the [false arrest] [or] [false imprisonment]:  


1.  Physical suffering; and


2.  Mental suffering and humiliation; and


3.  Loss of time or interruption of business; and


4.  Reasonable and necessary expenses incurred; and


5.  Injury to reputation.


USE NOTE

For punitive damages, see T.P.I.  - Civil 14.55.


COMMENT


Measure of compensatory damages taken from Little Stores v. Isenberg, 26 Tenn. App.357, 172 S.W.2d 13 (1943).


C.  Malicious Prosecution

T.P.I.  - Civil
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  T.P.I.  –  CIVIL 8.20

INTRODUCTION - MALICIOUS PROSECUTION


A malicious prosecution is the starting or bringing about of [criminal] [civil] proceedings against a person with malice and without probable cause.  The proceedings must terminate in favor of the person who was prosecuted.


COMMENT


The right to bring an action for malicious institution of a civil proceedings is well recognized in Tennessee.   Kauffman v. A. H. Robins Co., 223 Tenn. 515, 448 S.W.2d 400 (1969); Buda v. Cassel Brothers, Inc., 568 S.W.2d 628 (Tenn. App. 1978); Ezell v. Buhler, 557  S.W.2d 62 (Tenn. App. 1977); Lewis v. Williams, 618  S.W.2d 299 (Tenn. 1981); Evans v. Perkey, 647  S.W.2d 636 (Tenn. App. 1982); Smith v. Hartford Mut. Ins. Co., 751 S.W.2d 140 (Tenn. App. 1987). 


 Where malicious prosecution defendant made a criminal complaint to police, and law enforcement officials conducted an investigation resulting in the bringing ofcriminal charges, no malicious prosecution action will lie.  Sullivan v. Young, 678 S.W.2d 906 (Tenn. App. 1984).


Administrative proceedings that are “quasi-judicial” may be the basis for malicious prosecution action.  Woods, et. al. v. Allen, 698 S.W.2nd 58 (Tenn. 1985); Kaufmann v. A. H. Robins Co., 223 Tenn. 515, 448 S.W.2d 400 (1969).


Support for this instruction is found in  Wright Medical Technology, Inc. v. Bernard Grisoni, et al., 135 S.W.3rd 561 (Tenn. Ct. App. 2001).




T.P.I.  – CIVIL 8.21

NECESSARY ELEMENTS

The plaintiff must prove by a preponderance of evidence the four elements of malicious prosecution as follows:


1.
The defendant started or caused someone else to start the [criminal] [civil] proceeding against the plaintiff.


2.
The defendant acted with malice. I will define the word “malice” later.


3.
The defendant acted without probable cause in starting or causing someone else to start the [criminal] [civil] proceeding against the plaintiff.  I will define the term “probable cause” later.


4.
The case against the plaintiff ended in the plaintiff’s favor.


USE NOTE


Elements 1 and 4 are usually admitted, stipulated or not subject to dispute.  If this occurs the jury should be instructed that the element(s) has been established.


COMMENT


Elements specified in Kauffman v. A. H. Robins Co., 223 Tenn. 515, 448 S.W.2d 400 (1969);  Buda v. Cassel Brothers, Inc., 568 S.W.2d 628 (Tenn. App. 1978), Smith v. Hartford Mut. Ins. Co., 751 S.W.2d 140 (Tenn. App. 1987).


Where malicious prosecution defendant made a criminal complaint to police, and law enforcement officials conducted an investigation resulting in the bringing of  criminal charges, no malicious prosecution action will lie.  Sullivan v. Young, 678 S.W.2d906 (Tenn. App. 1984).  Any administrative tribunal duly established to conduct an investigation or to make adjudicatory findings that may adversely affect a legally protected interest of a person subject to its jurisdiction, will satisfy element that prior suit or judicial proceeding has been instituted.  (Here, internal security section of municipal police could possibly meet this definition.)  See Lewis v. Allen, 698 S.W.2d 58 (Tenn. 1985).


After arrest, the failure of the grand jury to indict is a termination in favor of theone arrested.  Perry v. Sharber, 803 S.W.2d 223 (Tenn. App. 1990).



The Tennessee Supreme Court has declined to follow the Restatement approach that examines the circumstances under which a voluntary nonsuit is taken.  Instead, the court articulated a blanket rule that a voluntary nonsuit without prejudice taken pursuant to T.R.C.P. 41 is not a termination on the merits and will not satisfy the favorable termination element of a malicious prosecution claim. Himmelfarb v. Allain, 380 S.W.3d 35 (Tenn. 2012).

This instruction is supported by Wright Medical Technology, Inc. v. Bernard Grisoni, et al., 135 S.W.3rd 561 (Tenn. Ct. App. 2001).

T.P.I.  - CIVIL 8.22


MALICE AND MALICIOUS DEFINED


As used in the instructions on malicious prosecution the words “malice” and “malicious” mean a wish to annoy or injure another person.  Malice or malicious means an attitude or state of mind that brings about the doing of an act for some improper or wrongful motive or purpose.  It is not necessary that the defendant be angry or vindictive or bear an actual hostility or ill will toward the plaintiff.


Malice may be proved by direct evidence or it may be proved by circumstantial evidence.  You may infer that malice has been proven if you find that the defendant acted without probable cause, or with bad faith, or in the absence of an honest and sincere belief that the [criminal] [civil] proceeding was justified by the existing facts and circumstances.


Malice alone, however, is not sufficient to support a finding of malicious prosecution.  A person motivated by malice may have a justifiable reason for prosecution of the matter.  


USE NOTE


The definition of “malice” and “malicious” in this instruction is different from the definition of “maliciously” contained in T.P.I. Civil 14.55 - Punitive Damages.  In appropriate cases, the jury should be instructed on this difference.


COMMENT


A finding of a lack of probable cause may give rise to an inference of malice.  Kerney v. Aetna Casuality & Surety Co., 648 S.W.2d 247, 252 (Tenn. App. 1982).


Malice may be inferred from the lack of probable cause, or from want of reasonable grounds for prosecution as the circumstances appeared to the prosecutor or as they would have appeared to a person of ordinarycircumspection and diligence.  Perry v. Sharber,  803 S.W.2d 223 (Tenn. App. 1990).


The elements of malice and probable cause are distinct.  Malice concerns the subjective mental state of the prosecutor while appraisal of probable cause necessitates an objective determination of the reasonablenessof the prosecutor’s conduct in the light of  the surrounding facts and circumstances.  Roberts v. Federal Express Corp., 842 S.W.2d 246 (Tenn. 1992).


This instruction is supported by Wright Medical Technology, Inc. v. Bernard Grisoni, et.al., 135 S.W.3rd 561 (Tenn. Ct. App. 2001).


T.P.I.  - CIVIL 8.23


PROBABLE CAUSE


Probable cause is the existence of such facts and circumstances that would lead a reasonable person to believe that the accused person committed the [crime] [act] [offense].


Probable cause is to be determined solely from an objective, disinterested, and impartial examination of the surrounding facts and circumstances existing at the time defendant made the accusation against the plaintiff.  Facts appearing after the time  the criminal proceeding is started may not be considered in determining whether probable cause existed.


The question in a malicious prosecution case is whether the facts, viewed objectively at the time of the incident, would lead a reasonable person to believe that the plaintiff was guilty of the crime charged.  The fact that the plaintiff was innocent of the charges does not mean that there was a lack of probable cause.  You may not consider any evidence of malice in determining if defendant acted without probable cause.  


If probable cause is not proven, then a rebuttable presumption of malice arises. 




USE NOTE


This instruction is drafted for use in malicious prosecution litigation where the prosecution that is the subject of the litigation is criminal in nature.  If the underlying action is civil in nature, references to criminal actions in this instruction should be amended accordingly.


In cases where the plaintiff asserts that the Grand Jury’s refusal to indict the plaintiff creates a presumption of lack of probable cause or where favorable termination is similarly  asserted , the court  should give the following instruction:


[Failure to indict] [Termination of the prior proceedings in plaintiff’s favor], 


while being one of the elements of this malicious prosecution action,  has no 


bearing on whether probable cause existed at the time the [warrant] [prior 

proceedings] was initiated.  You may not consider the [failure to indict] [favorable termination] as evidence on this separate and distinct question of whether or not 


there was a lack of probable cause.




COMMENT


The Tennessee Supreme Court has overruled prior cases holding the determination of probable cause in malicious prosecution cases to be a mixed  question of law and fact.   In Roberts v. Federal Express Corp.,  842 S.W.2d 246 (Tenn. 1992), the Court quoted approvingly the following language of W. Keeton writing in Prosser and Keeton on the Law of Torts, § 159 at 882 (5th Ed. 1984):  “the existence of probable cause which involves only the conduct of a reasonable man under the circumstances...does not differ essentially from the determination ofnegligence.”  The Court has thus found that probable cause is now a question of fact solely for the jury to determine.


As to probable cause, the jury should consider whether the facts and circumstances known to the defendant at the time he or she initiated the judicial proceedings would have led an ordinarily prudent person to believe that the person accused was guilty of the crime charged.  Landroop v. Moreland, 849 S.W.2d 793 (Tenn. App. 1992); Sulllivan v. Young, 678 S.W.2nd 906 (Tenn. Ct. App. 1984).


T.P.I.  - CIVIL 8.24


REASONABLE INVESTIGATION


The plaintiff contends that the defendant failed to reasonably investigate the facts and circumstances surrounding the incident before starting the [criminal] [civil] proceeding.  In determining whether or not probable cause existed at the time the [criminal] [civil] proceeding was started, you may consider:


1.
Whether or not a reasonable person would have made a further investigation of the facts and circumstances before starting the [criminal] [civil] proceeding; and 


2.
What additional facts a reasonable investigation would have revealed; and


3.
Whether, with the knowledge of those facts, a reasonable person would have started the [criminal] [civil] proceedings.


USE NOTE


This instruction is based upon the opinion in Roberts v. Federal Express Corp., 842 S.W.2d 246 (Tenn. 1992).


T.P.I.  - CIVIL 8.25


PROBABLE CAUSE - ADVICE OF COUNSEL


The defendant relies upon the defense of advice of counsel.  In order to prevail on this defense, the defendant must prove:


1.
The defendant, in good faith, asked the advice of an attorney before [having the plaintiff arrested] [or] [starting or causing someone else to start the criminal action] [or] [beginning the civil action against the plaintiff]; and


2.
The defendant made a full, fair, and complete disclosure to the attorney of all of the facts the defendant knew that tended to prove or disprove the [criminal charge] [civil allegations]; and


3.
The defendant then acted upon the advice of the attorney in the belief that the plaintiff was [guilty] [legally responsible].


If you find that these three elements have been proven by the defendant, then you must find that the defendant had probable cause to [have the plaintiff arrested] [start or cause someone else to start the prosecution] [start the civil action against the plaintiff].


COMMENT


Where the advice of a lawyer has been earnestly sought on all the material facts ascertainable by due diligence and a prosecution is commenced on such advice, the prosecutor is entitled to immunity from damages for malicious prosecution.  Cooper v. Flemming, 114 Tenn. 40, 84 S.W. 801 (1904); Wykle v. Valley Fidelity Bank & Trust Co., 658 S.W.2d 96 (Tenn. App. 1983).


To invoke defense of advice of counsel, the defendant must state not only all material facts within his knowledge but all facts which he had reasonable grounds to believe existed at the time of making the statement or all facts which he could have ascertained by reasonable diligence.  Sullivan v. Young, 678 S.W.2d 906 (Tenn. App. 1984). Morat v. State Farm Mut. Auto Ins. Co., 949 


S.W.2d 692 (Tenn. App. 1997).


Prosecuting attorney as counsel whose advice can constitute a defense.  Id. at 911.

T.P.I.  - CIVIL 8.26

MALICIOUS CONTINUATION OF PROSECUTION

After [criminal] [civil] proceedings are started, a person who takes an active part in continuing or causing someone to continue those proceedings is as responsible for a malicious prosecution, if any, as if that person had begun the proceedings.


The plaintiff must prove that the defendant took an active part in the continuation of the prosecution after learning that there was no probable cause for believing that the person accused is guilty of the charges.  It is not enough that the defendant appears as a witness against the plaintiff that the defendant fails to take action to stop the prosecution.  The defendant must have actively insisted upon or urged further prosecution.

COMMENT


Based upon Pera v. Kroger Co., 674 S.W.2d 715 (Tenn. 1984), which holds that the defendant must have exercised some control ofthe prosecution other than mere participation after learning of the lack of probable cause.

T.P.I.  - CIVIL 8.27


DAMAGES - MALICIOUS PROSECUTION


If the plaintiff proves malicious prosecution, the plaintiff may recover  damages for injuries to plaintiff’s [person] [property] [reputation] legally caused by the defendant’s malicious prosecution.
USE NOTE

It may also be useful to charge elements of damage from T.P.I. Civil Chapter 14.
COMMENT

This instruction is supported by Pullen v. Textron, 845 S.W.2d 777 (Tenn. Ct. App. 1992); Edgar A. Ryerson v. American Security, 373 S.W.2d 436 (Tenn. 1963).

D.  Abuse of Process

T.P.I.  - Civil

Number

Definition - Abuse of Process - Elements 
8.30

T.P.I.  - CIVIL 8.30

DEFINITION

ABUSE OF PROCESS - ELEMENTS


Abuse of process is the use of legal process for a result for which the legal process was not designed and for a wrongful purpose.


To be entitled to damages for abuse of process, the plaintiff must show that the legal process was used for a purpose for which it was not designed in order to compel the plaintiff to do something that could not legally be compelled by the use of that legal process.


COMMENT


There are two tort actions that may be brought to obtain redress for alleged misuse of legal process by another:  abuse of process and malicious prosecution. Donaldson v. Donaldson, 557 S.W.2d 60 (Tenn. 1977).  “As distinguished from malicious prosecution, an action for ‘abuse of process’ lies for improper use of process after it has been issued, not for maliciously causing process to issue.” Priest v. Union Agency, et al., 174 Tenn. 304, 125 S.W.2d 142 (1939).  The Priest case offers a good discussion of the differences betweenabuse of process and malicious prosecution.


The elements are specified in Priest, supra, and as noted there the regular and legitimate use of process, although with a bad intention, is not an abuse of process.  See also Deposit Recovery Corp. v. Santini, 765 S.W.2d 764 (Tenn. App. 1988). Bell Ex. Rel. Snyder v. Icard, Merrill, Cullis, Timm, Furen and Ginsburg, P.A.; and Wm. Gordon Bell; and Hunton & Williams; and Long, Ragsdale and Waters, 986 S.W.2d 550 (Tenn. 1999).
E.  Misrepresentation
T.P.I.  - Civil
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T.P.I.  - CIVIL 8.35

INTRODUCTION

The plaintiff seeks to recover damages for the alleged [intentional] [reckless] [negligent] misrepresentation of the defendant.  To recover damages, the plaintiff must prove each of the following elements:


USE NOTE


This opening instruction is to be immediately followed by the appropriate instruction.


COMMENT


A purchaser who has been the victim of a misrepresentation or who has been induced to contract through a mistake of material fact mutual to him and his vendor, has, both at lawand in equity, a number of alternative remedies, including actions for rescission and restitution, for breach of contract and in tort for misrepresentation.  Plaintiff need onlyelect consistently among the remedies.  He may not both affirm and disaffirm his contract.  Isaacs v. Bokor, 566 S.W.2d 582 (Tenn. 1978).


A court of law may decree rescission and allow restitution as well as a court of equity.  Isaacs v. Bokor, 566 S.W.2d 532 (Tenn. 1978).


Defensive fraud, that is fraud set up to defeat a contract or deed, or fraud in the proofof loss in an insurance case may be established by a preponderance of the evidence.  An instruction requiring clear and convincing evidence is erroneous.  Hendrix v. Insurance Co. of North America, 675 S.W.2d 476 (Tenn. App. 1984).


T.P.I.  - CIVIL 8.36


INTENTIONAL MISREPRESENTATION

1.
The defendant made a representation of a present or past material fact; and


2.
The  representation was false; and


3.
The defendant knew that the representation was false when it was made [or the defendant made the representation recklessly without knowing whether it was true or false]; and


4.
The defendant intended that the plaintiff rely upon the representation and act or not act in reliance on it; and


5.
The plaintiff did not know that the representation was false and was justified in relying upon the truth of the representation; and


6.
As a result of plaintiff’s reliance upon the truth of the representation, the plaintiff sustained damage.

USE NOTE



Use instruction T.P.I.  - Civil 8.35 as a preface to the use of this instruction.



In a business transaction, it should be kept in mind that intentional fraud may lead to treble damages and attorney’s fees under Tenn. Code Ann. §§ 47-18-101 et seq. not authorized by a verdict under instruction 8.47 and in such a case 8.47 should not replace 8.41.  Brungard v. Caprice Records, Inc., 608 S.W.2d 585 (Tenn. App. 1980). But see Haverlah v. Memphis Aviation, Inc., 674 S.W.2d 297, 306 (Tenn. App. 1984).


COMMENT


Intentional misrepresentation, fraudulent misrepresentation, and fraud are different names for the same cause of action. Hodge v. Craig, 382 S.W.3d 325, 342 (Tenn. 2012). 


See Walker v. Sunrise Pontiac-GMC Truck, Inc.,  249 S.W.3d 301, 311 (Tenn.2008); Davis v. McGuigan, 325 S.W.3d 149 (Tenn. 2010). 


The  purchaser must have relied on the misrepresentations, Holt v. American Progressive Life Ins. Co., 731 S.W.2d 923 (Tenn. App. 1987), Security Fed. S&L v. Riviera, Ltd., 856 S.W.2d 709 (Tenn. App. 1992), and the reliance must have been reasonable under the circumstances.  Security Fed. S&L  supra, Pakrul v. Barnes, 631 S.W.2d 436 (Tenn. App. 1981).


A tortious misrepresentation case is analogous to an action for deceptive trade practices and is a distinct and separate cause of action from a breach of warranty case.  Therefore, a “as is, where is” disclaimer is not a defense.  Godwin Aircraft, Inc. v. Houston, 851 S.W.2d 816 (Tenn. App. 1992).  It is also said in Houston that one who, in the course of his business, profession or employment, or during a transaction in which he had a pecuniary interest, supplies false information for the guidance of others in their business transactions, is subject to liability for pecuniary loss caused to them by their justifiable reliance upon such information, if he fails to exercise reasonable care or competence in obtaining or communicating the information.


Confidential relationship:  Whenever twopersons stand in such a relation that, while it continues, confidence is necessarily reposed by one, and the influence which naturally grows out of that confidence is possessed by the other, and this confidence is abused, or the influence is exerted to obtain an advantage at the expense of the confiding party, the person so availing himself of his position will not be permitted to retain the advantage.  Security Fed. S&L supra.


“When there is a fiduciary relationship between the parties, the failure to speak where there is a duty to speak is the equivalent of some positive act or artifice planned to prevent inquiry or escape investigation.”  Ralston v. Hobbs, 306 S.W.3d 213 (Tenn. Ct. App. 2009). 

 
Insurance Application:  A misrepresentation on an application for insurance voids the policy if it is made with actual intent to deceive.  The jury may determine whether the answers were false and, if so, whether there was intent to deceive, but only the trial judge may determine whether the false answers materially increased the risk of loss.  Spellmeyer v. TN Farmers Mut. Ins. Co., 879  S.W.2d 843 (Tenn. App. 1993). 

T.P.I.  - CIVIL 8.37


EXPRESSION OF OPINION


An expression of opinion usually is not a basis for an action alleging misrepresentation.  However, a defendant who makes a representation may be found to have made a representation of fact instead of an expression of opinion if:


1.
The defendant either had or claimed to have had superior knowledge or information; and


2.
The plaintiff reasonably relied upon the defendant’s supposed superior knowledge or information.


A statement may also be considered a statement of fact if it is not made as a mere expression of that person’s opinion, but is given in a way that a party may reasonably rely and act upon it as a statement of fact.
COMMENT


A misrepresentation claim should be submitted to the jury when the representation at issue may reasonably be either as anexpression of opinion or a statement of fact. Michael Anthony Ladd v. Honda Motor Co. et al., 939 S.W.2d 83 (Tenn. Ct. App. 1996). 

T.P.I.  - CIVIL 8.38


MISREPRESENTATION BY CONCEALMENT


1.
The defendant concealed or suppressed a material fact; 


2.
The defendant was under a duty to disclose the fact to the plaintiff; 

3.
The defendant intentionally concealed or suppressed the fact with the intent to deceive the plaintiff; 

4.
The plaintiff was not aware of the fact and would have acted differently if the plaintiff knew of the concealed or suppressed fact; and

5.
As a result of the concealment or suppression of the fact, the plaintiff sustained damage.


USE NOTE


Use instruction  T.P.I.  - Civil 8.35 as a preface to the use of this instruction.


The following was moved from former T.P.I.  - Civil 8.47.  It is the thinking of the Committee that former T.P.I.  - Civil 8.47 can be covered with the following  use note instead of having a separate instruction for these matters.


A party is subject to liability for misrepresentation for intentionally concealing facts within that party’s knowledge, such as known defects in a property, or for actively preventing investigation and discovery of material facts by the other party.


If a party who is under no duty to speak does so, that party must speak honestly and may not use misleading half-truths or suppress facts that materially limit or change the facts stated.


COMMENT


There must be something more than mere silence or a mere failure to disclose known facts.  There must be concealment consisting of withholding information askedfor or making use of some device to mislead, thus involving act and intention.  There must be some trick or contrivance intended to exclude suspicion and prevent inquiry or there

must be a legal or equitable duty on the party knowing the facts to disclose them.  Leeper v.Cook, 688 S.W.2d 94 (Tenn. App. 1985).


T.P.I.  - CIVIL 8.39

 
NONDISCLOSURE OF KNOWN FACTS


The failure of one party to disclose material facts known by that party and not the other party is not fraud unless there is some relationship between the parties that creates a duty to disclose those facts.


There is a duty to disclose known facts when the party having knowledge of the facts is in a fiduciary or a confidential relationship with the other party.  There is a fiduciary or confidential relationship when one person may reasonably trust or have confidence in the integrity and fidelity of another.  


[(In the absence of a fiduciary or a confidential relationship)a duty to disclose known facts arises where one party knows of material facts and also knows that those facts are neither known nor readily accessible to the other party.]

USE NOTE


Most decisions enunciating the rule stated in the last paragraph are in cases involving nondisclosure by a seller.  Whether the same rule would apply to a buyer is uncertain.  In a case involving a fiduciary or confidential relationship there may be a presumption of fraud which the defendant could only defeat by clear and convincing evidence.


COMMENT


A vendor is not required to disclose dangerous conditions, or to remember them, unless the condition is one which an inspection by the vendee would not discover, or, although the condition would be discovered, the vendor realizes the risk involved and has reason to believe the vendee will not realize it.  Zack Cheek Builders, Inc. v. McLeod, 597 S.W.2d888 (Tenn. 1980).


A physician may owe a duty to a non-patient third party for injuries caused by the physician’s negligence, if the injuries suffered and the manner in which they occurred were reasonably foreseeable.  Wharton Transport Corp. v. Bridges, 606 S.W.2d 521 (Tenn.1980); Bradshaw v. Daniel, 854 S.W.2d 865 (Tenn. 1993).  The existence of a physician-patient relationship is sufficient to impose upon a physician an affirmative duty to warn identifiable third persons in the patient’s immediate family against foreseeable risks emanating from a patient’s illness.


All the instances in which the duty to disclose exists, and in which a concealment istherefore fraudulent, may be reduced to three distinct classes: 1. Where there is a previous definite fiduciary relationship between the parties.  2. Where it appears one or each of the parties to the contract expressly reposes a trust and confidence in the other.  3. Where the contract or transaction is intrinsically fiduciary and calls for perfect good faith.  Walker v. First State Bank, 849 S.W.2d 337 (Tenn. App. 1992).

T.P.I.  - CIVIL 8.40

FRAUDULENT CONVEYANCE


TO DEFEAT SURVIVING SPOUSE

OF SHARE IN ESTATE

A married person may not fraudulently convey, transfer, or give property or funds to that person’s children [and/or others], intending to prevent the surviving spouse from receiving the share of the deceased spouse’s estate provided by law.


You must first determine whether the deceased spouse intended to prevent the surviving spouse from receiving part of  the [property] [funds].  If you find no intent to do so, your verdict will be for the defendant.  If you find an intent to prevent the surviving spouse from receiving part of the [property] [funds], then you must determine whether the [conveyance] [transfer] [gift] was fraudulent as to the surviving spouse.


To determine whether the [conveyance] [transfer] [gift] was fraudulent as to the surviving spouse, you should consider all of the surrounding circumstances, including:

1.
Whether the transfer was made with or without consideration.  Consideration means that something was given in return for the [conveyance] [transfer] [gift]; 

2.
The size of the transfer in relation to the total estate of the deceased; 

3.
The length of time between the transfer and death; 

4.
The relationship between the husband and the wife at the time of the [conveyance] [transfer] [gift] [realizing that a strained marriage relationship does not of itself establish fraudulent intent]; 

5.
The source of the [property] [funds]; 

6.
Whether the surviving spouse was adequately provided for in a will or  by other means; and

7.
To what extent the deceased was anticipating death at the time of the transfer.


COMMENT


This instruction is based upon the cases:  McClure v. Stegall, 729 S.W.2d 263(Tenn. App. 1987), and In re:  Estate of Gray, 729 S.W.2d 668 (Tenn. App. 1987).


T.P.I.  - CIVIL 8.41


PROMISSORY FRAUD


[Plaintiff] seeks to recover damages for the alleged promissory fraud of [Defendant].  To recover under this theory, [Plaintiff] must prove by a preponderance of the evidence each of the following:


1. [Defendant] made a promise as to a material matter to [Plaintiff]; and


2.  At the time the promise was made, [Defendant] did not intend to perform it; and


3. [Defendant] made the promise with an intent to deceive, in other words, [Defendant] made the promise to induce [Plaintiff] to rely upon it and to act or not act in reliance upon it; and


4. [Plaintiff] was unaware that [Defendant] did not intend to perform the promise; and


5.  [Plaintiff] acted in reliance upon the promise; and


6.  [Plaintiff] was justified in relying upon the promise made by [Defendant]; and


7.  As a result of the reliance upon [Defendant]’s promise, [Plaintiff] has sustained damage. 


Evidence of the defendant’s conduct before or after the promise was made may be considered in determining whether the defendant intended to perform when the promise was made.


A party seeking recovery for promissory fraud must have relied upon the promise.  In other words, the plaintiff would not have entered into the transaction without the promise.  You must decide whether reliance upon the promise substantially influenced the party’s action, even though other influences may have operated as well. 


Reliance upon a promise may be shown by direct evidence or may be inferred from the circumstances.


A person claiming to have been damaged by promissory fraud must not only have acted in reliance on the promise but must have been justified in that reliance.  That is, it must be reasonable for the person, in the light of the circumstances and that person’s intelligence, experience, and knowledge, to accept the promise without making an independent inquiry or investigation. 
COMMENT


Although there is prior law indicating that Tennessee does not recognize this cause of action, the Supreme Court indicated the contrary in Bolan v. Caballero, 220 Tenn. 318, 417 S.W.2d 538 (Tenn. 1967), Fowler v. Happy Goodman Family, 575 S.W.2d 496 (Tenn. 1978) and by denying Cert. in Brungard v. Caprice Records, Inc., 608 S.W.2d 585 (Tenn. App. 1980).  In Holt v. American Progressive Life Ins. Co., 731 S.W.2d 923, 927 (Tenn. App. 1987),  theCourt commented, “Our courts have now recognized a cause of action for promissory fraud.”



This cause of action cannot be established by showing only a subsequent failure to keep the promise or subjective surmise or impression of the promisee.  Stacks v. Saunders, 812 S.W.2d 587 (Tenn. App. 1990). 


T.P.I.  - CIVIL 8.42


PROOF OF INTENT NOT TO PERFORM

Evidence of the defendant’s conduct before or after the promise was made may be considered in determining whether the defendant intended to perform when the promise was made.

T.P.I.  - CIVIL 8.43


NEGLIGENT MISREPRESENTATION


To prove negligent misrepresentation, plaintiff must prove that:


1.
The defendant was acting in the course of [his] [her] [its] [business] [profession] [employment] [or in any other transaction in which defendant has a financial interest];

2.
The defendant negligently supplied false information;

3.
The defendant intended the information to guide plaintiff in plaintiff’s business transaction; 

4.
The plaintiff justifiably relied upon the false information; and

5.
As a result, plaintiff suffered a financial loss.


Plaintiff may prove that defendant negligently supplied false information by proving that (a) defendant failed to exercise reasonable care or competence in obtaining information about the business transaction or that (b) defendant failed to exercise reasonable care or competence in communicating that information.


USE NOTE


This instruction must be re-worded when the plaintiff is not a direct client or customer of the defendant. The trial judge and the parties should look to §552(2) of the Restatement (Second) of Torts for guidance in drafting an instruction in claims brought by third parties.


COMMENT


This instruction was re-drafted after release of the opinion in Robinson v. Omer, 952 S.W.2d 423 (Tenn. 1997). This decision re-affirmed that Tennessee follows §552(2) ofthe Restatement (Second) of Torts and that a necessary element for recovery for the tort of negligent misrepresentation is proof that the advice or information negligently supplied wasfor the guidance of others in their business transactions.


This section has been applied against lawyers (Collins v. Binkley, 750 S.W.2d 737 (Tenn. 1988); Stinson v. Brand, 738 S.W.2d 186 (Tenn. 1987); accountants (Bethlehem Steel v. Ernst & Whinney, 822 S.W.2d 592, 595 (Tenn. 1991)); land surveyors (Tartera v. Palumbo, 453 S.W.2d 780 (1970)); and construction managers (John Martin Co. v. Morse/Diesel, Inc., 819 S.W.2d 428, 429 (Tenn. 1991)).


A defendant may be held liable not only to defendant’s client or customer but also to third persons. For example, in Bethlehem Steel Corp., a national accounting firm which negligently prepared an audit report regarding  customer of plaintiff manufacturer was held liable to manufacturer when it relied upon the audit report in extending credit to customer who in fact was uncreditworthy.


The Robinson opinion makes it clear that an action for negligent misrepresentation can be brought if it arises out of a business transaction. Robinson, 952 S.W.2d at 426.


In order for liability to attach for a negligent misrepresentation, some statement or representation must have been made.  A nebulous statement of opinion by a real estate agent that a firm would be “a much better builder” with “better house plans” was held tobe nothing more than a statement of opinion and insufficient to form the basis for cause of action for misrepresentation.  Harrison v. Avalon Properties, LLC, 246 S.W.3d 387 (Tenn. App. 2007). 


Although the Tennessee Supreme Court has not yet spoken on the subject, several appellate court decisions conclude that comparative fault may be raised as a defense in negligent misrepresentation cases. York v. Brannell College of Memphis, Inc., 18 TAM 51-7, 1993 WL 484203, at *7 (CA WS 11/23/93); Glanton v. Beckley, 22 TAM 1-11, concurring opinion at *9, n. 4(CA MS 12/11/96). See also Penn-America Ins. Co. v. CLT Partnership, 106 F3d 401 (Sixth Cir. 1997) (the court suggests, but does not hold, that it would not be error to charge comparative fault in a negligent misrepresentation case).


One who, in the course of his business, profession, or employment, or in any other transaction in which he has a pecuniary interest, supplies false information for the guidance of others in their business transactions, is subject to liability for pecuniary loss caused to them by their justifiable reliance upon the information, if he fails to exercise reasonable care or competence in obtaining or communicating the information.  Bennett v. Trevecca Nazarene University, 216 S.W.3d 293 (Tenn. 2007). 

T.P.I.  - CIVIL 8.44

LIABILITY TO THIRD PERSONS


FOR NEGLIGENT MISREPRESENTATION


To recover in this case, the plaintiff must be the person or a member of a limited group of persons that the defendant intended to benefit or guide with the information the defendant supplied, and the plaintiff must have relied on the information in a transaction the defendant intended to influence [or in a substantially similar transaction].


The plaintiff may also recover if the plaintiff received the information from another person whom the defendant knew intended to transmit the information to a similar group of persons, and if the plaintiff relied on the information in a transaction the defendant intended to influence.


USE NOTE


This instruction is intended to be used with T.P.I.  - Civil 8.43 in appropriate cases and is intended to comply with  § 552 (2) of the Restatement (Second) of Torts adopted in Bethlehem Steel Corp. v. Ernst & Whinney, 822 S.W.2d 592 (Tenn. 1991).  That section states as follows:


Except as stated in Subsection (3), the liability stated in Subsection (1) is limited to loss suffered:



(a)
by the person or one of a limited group of persons for whose benefit and guidance he intends to supply the information or knows that the recipient intends to supply it; and



(b)
through reliance upon it in a transaction that he intends the information to influence or knows that the recipient so intends or in a substantially similar transaction.


COMMENT


Comment (h), cited by the Supreme Court at 822 S.W.2d 595, provides as follows:


Under this section, as in the case of the fraudulent misrepresentation (see  § 531), it is not necessary that the maker should have any particular person in mind as the intended, or even the probable, recipient of the information.  In other words, it is not required that the person who is to become the plaintiff be identified or known to the defendant as an individual when the information is supplied.  It is enough that the maker of the representation intends it to reach and influence either a particular person or persons, known to him, or a group or class of persons, distinct from the much larger class who might reasonably be expected sooner or later to have access to the information and foreseeably to take some action in reliance upon it.  It is enough, likewise, that the maker of the representation knows that his recipient intends to transmit the information to a similar person, persons or group.  It is sufficient, in other words insofar as the plaintiff’s identity is concerned, that the maker supplies the information for repetition to a certain group or class of persons and that the plaintiff proves to be one of them, even though the maker never had heard of him by name when the information was given.  It is not enough that the maker merely knows of the ever-present possibility of repetition to anyone, on the part of anyone to whom it may be repeated.




T.P.I.  - CIVIL 8.45

PERSONS TO WHOM REPRESENTATIONS MADE

[A person is subject to liability only to those persons to  whom the person making the representation intends to induce to act in reliance upon the representation.  If others become aware of the representation and act upon it, there is no liability even though the party who made the representation should reasonably have foreseen such a possibility.]


[A person does not need to make a representation directly to the person whom the defendant intends will act upon it.  The defendant may make the representation to a third person intending that the third person communicate the representation to the person whom the defendant intends will act upon it.]


[A person who makes a representation intending to defraud the public or a particular class of persons, is considered in law  to have intended to defraud every individual in the same category who was actually misled by the representation.]


USE NOTE


Select one or more paragraphs as the case may require.


COMMENT


The right to recover for fraud or deceit is not restricted to the parties to a transaction,  but extends to third persons injured thereby, at least where such third persons are intended torely and act upon false representations and they do so rely and act thereon, to their damage.  Arcata Graphics v. Heidelberg Harris, 874  S.W.2d 15 (Tenn. App. 1993).

T.P.I.  - CIVIL 8.46


RELIANCE

A party seeking recovery for [intentional] [negligent] misrepresentation must have relied upon the representation.  In other words, the plaintiff would not have entered into the transaction without the representation.  You must determine whether reliance upon the representation substantially influenced the party’s action, even though other influences operated as well. 


Reliance upon a representation may be shown by direct evidence or may be inferred from the circumstances.
COMMENT

An essential element of any action for fraud, deceit, failure to disclose, or negligent or innocent misrepresentations is detrimental reliance on a false premise.  Fraud involves deception and if one knows the truth and is not deceived, he is not defrauded.  Farley v. Clayton, 928 S.W.2d 931 (Tenn. App. 1996).

When determining the reasonableness of an investor’s reliance on a broker’s representations, the fact trier should consider:(1) the investor’s sophistication and experience in financial and security matters, (2) the business or personal relationship between the parties, (3) the availability of relevant information, (4) the existence of a fiduciary relationship, (5) the concealment of any fraud, (6) the opportunity to discover fraud, (7) which party initiated the transaction, and (8) the specificity of the misrepresentations. City State Bank v. Dean Witter Reynolds, 948 S.W.2d 729 (Tenn. App. 1996).

T.P.I.  - CIVIL 8.47

RIGHT TO RELY


A person claiming to have been damaged by a false representation must not only have acted in reliance on the representation but must have been justified in that reliance.   That is, it must be reasonable for the person, in the light of the circumstances and that person’s intelligence, experience, and knowledge, to accept the representation without making an independent inquiry or investigation.
USE NOTE


In using this instruction, note the case of Allied Sound, Inc. v. Neely, 58 S.W.3d 119 (Tenn. App. 2001), which illustrates the point that there is no reasonable reliance when a party is provided information, invited to inquire and does not make full inquiry.
COMMENT

Comparative fault applies to negligent misrepresentation. Staggs v. Wells, 86 S.W.3d 219, 224 (Tenn. Ct. App. 2001). Where the plaintiff reasonably relied on false information provided by the defendant but the plaintiff was negligent in performing reasonable inspections and inquiries, the plaintiff may recover so longas the plaintiff’s negligence remains less than the defendant’s negligence. Id. “It is axiomatic that a plaintiff could commit negligence which might have contributed to the amount of damage suffered, but still have justifiably relied in the defendant’s representations.” Id.
T.P.I.  - CIVIL 8.48


EFFECT OF INDEPENDENT INVESTIGATION


A person who makes an independent investigation of the subject matter of the alleged false representation is not entitled to recover damages if that person decides to enter into the transaction solely as the result of an independent investigation and not as a result of any reliance upon the representation.

COMMENT


See Hamilton v. Galbraith, 15 Tenn. App.  158 (1932); Shwab v. Walters, 147 Tenn. 638, 251 S.W. 42 (1923).  Where there is a material misrepresentation by the vendor, the courts have been less stringent in requiringthe vendee to make an independent investigation or inquiry concerning boundaries, area, etc.  Isaacs v. Boker, 566 S.W.2d 532 (Tenn. 1978).


T.P.I.  - CIVIL 8.49


DAMAGES - BENEFIT OF THE BARGAIN RULE


If you find that plaintiff is entitled to a verdict against the defendant, you must then award damages in an amount that will reasonably compensate the plaintiff for all the loss suffered by the plaintiff that was legally caused by the misrepresentation upon which you base your finding of liability.


You will award the plaintiff the “benefit of the bargain.”  The “benefit of the bargain” is the difference between the value of what the plaintiff would have received if the misrepresentation had been true and the actual value of what the plaintiff received.

Actual value means market value. Market value is the highest selling price that real or personal property would bring on the open market.  In making your finding of market value, you will assume that the seller has a reasonable time to sell and that the seller is willing to sell but not forced to do so.  You will also assume that the buyer is ready, willing, and able to buy but is not forced to do so, and that the buyer has a reasonable time and full opportunity to investigate the property and to determine its condition, suitability for use, and all of the things about the property that would naturally and reasonably affect its market value.

USE NOTE

Actual value means market value.  Market value is the highest selling price that real or personal property would bring on the open market.  In making your finding of market value, you will assume that the seller has a reasonable time to sell and that the seller is willing to sell but not forced to do so.  You will also assume that the buyer is ready, willing, and able to buy but is not forced to do so, and that the buyer has a reasonable time and full opportunity to investigate the property and to determine its condition, suitability for use, and all of the things about the property that would naturally and reasonably affect its market value.
E.  Retaliatory Discharge From Employment
T.P.I.  - Civil

Number

Retaliatory Discharge from Employment - Common Law Claim
8.60A

Retaliatory Discharge from Employment  - Whistleblower Protection

    (Tennessee Public Protection Act)
8.60B

(Tennessee Human Rights Act) Retaliation 
8.60C

Pretext
8.61


T.P.I.  - CIVIL 8.60A


RETALIATORY DISCHARGE FROM EMPLOYMENT- 

COMMON LAW CLAIM

Tennessee is an “employment at will” state.  That means either an employer or an employee can choose to end their employment relationship at any time with or without cause or reason, with or without notice, with no further obligation to the other.  As a general rule, an employer can legally discharge an employee-at-will, such as the plaintiff, for good cause, for bad cause, or for no cause at all.  However, there is an exception to this rule where the employer has violated the established public policy of our state.  Such a violation of public policy occurs when the employee is discharged in retaliation for exercising a right or duty established by statute or recognized by public policy.  

[It is the policy and the law of this state that employees must be able to exercise their rights under the workers’ compensation laws without fear of reprisal or penalty from an employer.]


[It is the policy and the law of this state that employees must be able to disclose a violation of state law and/or to refuse to violate state law without fear of reprisal or penalty from an employer.]
To prove retaliatory discharge the plaintiff must prove all of the following elements by a preponderance of the evidence:


1.
the plaintiff was employed by the defendant;

2.
the plaintiff [exercised a right protected by public policy];


3.
the defendant discharged the plaintiff; and


4.
the [exercise of a right protected by public policy][claim for workers’ compensation benefits] was a substantial factor motivating the defendant’s decision to discharge the plaintiff.


“Substantial factor” means an important or significant factor in the defendant’s decision to discharge the plaintiff.  To prove that the [exercise of a right  protected by public policy][claim for workers’ compensation benefits] was a substantial factor motivating the defendant’s discharge decision, the plaintiff may present direct and/or circumstantial evidence to support that conclusion. 


If your finding is based on circumstantial evidence alone, the circumstantial evidence must be compelling.  The plaintiff's personal beliefs alone are not sufficient to prove retaliatory discharge. Similarly, the plaintiff cannot rely solely on the short passage of time between the [exercise of a right  protected by public policy] and subsequent termination to prove a claim of retaliatory discharge.


If the defendant provides a legitimate, non-retaliatory reason for the plaintiff’s discharge, the plaintiff must then prove that the defendant’s explanation is a pretext, or one that is false and designed to cover up an illegal motive.


If you find that the defendant’s explanation is a pretext then you may, but are not required to find that the real reason was retaliation. Proof that the defendant’s explanation is a pretext may be from direct or circumstantial evidence.


The ultimate burden of proof in this case remains with the plaintiff to prove the claim by a preponderance of the evidence.


If you find that the plaintiff has proven all four of these elements, then your verdict should be for the plaintiff.  If you find that any one of these elements has not been proven, then your verdict should be for the defendant.


USE NOTE


T.P.I. - Civil 8.61 should be used in conjunction with this instruction.


T.P.I. - Civil 14.55 may be referred to in connection with punitive damages.  Sasser v. Averitt Express Inc., 839 S.W.2d 422 (Tenn. App. 1992).


Damages: The choice between reinstatement and front pay is a choice between equitable remedies designed to make an employee whole without awarding a windfall.  The choice is to be made by the court, not the jury, and, when damages are decided upon, the amount is to be determined by the court. Id.
COMMENT


Based upon Chism v. Mid-South Milling Co., 762 S.W.2d 552 (Tenn. 1988);

Clanton v. Cain-Sloan Co., 677 S.W.2d 441 (Tenn. 1984).


To be liable under this instruction, the employer must violate clear public policy usually evidenced by an unambiguous constitutional, statutory or regulatory provision. Further, the violation must be asubstantial factor in the termination of an “at will” employee, agent or officer.  TA \c 1 \s "Harney v. Meadowbrook Nursing Cen., 784 " \l "Harney v. Meadowbrook Nursing Cen., 784 S.W.2d 92
1 (Tenn. 1989)
8.70" Harney v. Meadowbrook Nursing Cen., 784 S.W.2d 921 (Tenn. 1990).


Plaintiff has the burden of proving: (1) that he or she was employed by the defendant, (2) that he or she sought workers’ compensation benefits, (3) that the defendant discharged him or her, and (4) that the requestfor workers’ compensation benefits was a substantial motivating factor in the defendant’s discharge decision.  Sasser v. Averitt Express Inc., 839 S.W.2d 422 (Tenn. App.1992); Coffey v. Fayette Tubular Prod., 929 S.W.2d 326 (Tenn. 1996); Anderson v. Standard Register Co., 857 S.W.2d 555 (Tenn. 1993).  Proof of the first three elements without the fourth is insufficient.  Thomason v. Better-Bilt Aluminum Products, 831 S.W.2d 291 (Tenn. App. 1992).  Newsom v. Textron Aerostructures, 924 S.W.2d 87 (Tenn. App. 1995).

      Proof of discharge without evidence of a causal connection between the claim for benefits and the discharge does not present a jury issue.  However, proof of a causal link between the claim and the discharge imposes upon the employer the burden of showing a legitimate, non-pretexual reason for discharge.  Conatser v. Clarksville Coca-Cola, 920 S.W.2d 646 (Tenn. 1995).


Plaintiff must show that her claim for benefits, as opposed to her injury, was the true and substantial reason for her discharge.  Reed v. Alamo Rent-A-Car, Inc., 4 S.W.3d 677(Tenn. App. 1999).


In 1997, the legislature “created a retaliatory discharge cause of action for governmental employees discharged because they refused to participate in or remain silent about illegal activities.” Baines v. Wilson County, 86 S.W.3d 575, 578 n.1 (Tenn. Ct. App. 2002); Tenn. Code Ann. § 50-1-304(a).


A lawyer may bring a claim for retaliatory discharge when the lawyer is discharged for abiding by the ethics rules as established by the Supreme Court. Crews v. Buckman Laboratories Intern., Inc., 78 S.W.3d 851 (Tenn. 2002).

“While a common law claim of retaliatory discharge requires that the employee report the illegal activity to some entity other than the former employer, the same reporting requirement is not required in order to bring a wrongful discharge action under Public Protection Act.”  Lawson v. Adams, 338 S.W.3d 486 (Tenn. Ct. App. 2010), perm. app. denied, March 9, 2011.
T.P.I.  - CIVIL 8.60B

RETALIATORY DISCHARGE FROM EMPLOYMENT- 

WHISTLEBLOWER PROTECTION

(TENNESSEE PUBLIC PROTECTION ACT)


The plaintiff has made a claim under the Tennessee Public Protection Act, which prohibits an employer from discharging an employee solely for refusing to participate in, or for refusing to remain silent about, illegal activities.  “Illegal activities” means activities that are in violation of the criminal or civil code of this state or the United States or any regulation intended to protect the public health, safety or welfare.


In order to prove the claim for retaliatory discharge in violation of the Tennessee Public Protection Act, the plaintiff must prove all of the following elements by a preponderance of the evidence: 


(1)
the plaintiff was an employee of the defendant; 

(2)
the plaintiff refused to participate in, or to remain silent about, illegal activities; 

(3)
the plaintiff was discharged by the defendant; and 

(4)
the plaintiff’s refusal to participate in or remain silent about illegal activities was the exclusive and only cause of the defendant’s decision to terminate employment.  The plaintiff is required to show that the discharge was solely for refusing to participate in, or for refusing to remain silent about, illegal activities. 

If you find that the plaintiff has proven all of these elements, then your verdict should be for the plaintiff.  If you find that the plaintiff has not proven any of these elements, then your verdict should be for defendant.

COMMENT
See Tenn. Code Ann. § 50-1-304(a).
“While a common law claim of retaliatory discharge requires that the employee report the illegal activity to some entity other than the former employer, thesame reporting requirement is not required in order to bring a wrongful discharge action under Public Protection Act.”  Lawson v. Adams, 338 S.W.3d 486 (Tenn. Ct. App. 2010), perm. app. denied, March 9, 2011.



T.P.I.  - CIVIL 8.60C


(TENNESSEE HUMAN RIGHTS ACT)

RETALIATION


The plaintiff may prove his/her claim of retaliation with either direct or indirect evidence of intentional retaliation.  Direct evidence is evidence that proves something conclusively, finally, and completely on its own.  In other words, direct evidence of intentional retaliation means that if you believe it, the only conclusion that could be drawn is that intentional retaliation occurred. 


The plaintiff claims that the defendant intentionally retaliated against him/her after and because he/she engaged in a legally protected activity by [filing a charge of discrimination with the EEOC and/or the Tennessee Human Rights Commission, or opposing a discriminatory practice by the defendant]. To prove and win his/her claim of illegal retaliation, the plaintiff must prove by a preponderance of the evidence that the defendant intentionally took a materially adverse action against the plaintiff because of his/her [filing a charge of discrimination with the EEOC and/or the Tennessee Human Rights Commission, or opposing a discriminatory practice by the defendant].  The plaintiff must prove that his/her [filing a charge of discrimination with the EEOC and/or the Tennessee Human Rights Commission, or opposing a discriminatory practice by the defendant] was a determining factor in the [adverse action].

If the plaintiff does not present direct evidence that the defendant intentionally retaliated against the plaintiff because of his/her [filing a charge of discrimination with the EEOC and/or the Tennessee Human Rights Commission, or opposing a discriminatory practice by the defendant], the plaintiff may also potentially prove intentional retaliation with indirect or circumstantial evidence.  To prove his/her claim by indirect or circumstantial evidence, the plaintiff must prove all of the following elements by a preponderance of the evidence:

1.
the plaintiff engaged in activities protected by the Tennessee Human Rights Act or participated in a Tennessee Human Rights Commission proceeding; 

2.
the defendant knew about that protected activity;

3.  after becoming aware of that protected activity, the defendant took a materially adverse action against the plaintiff; and

4.  the materially adverse action was causally connected to that protected activity.  

If the plaintiff did not prove all four of these elements, then you must return a verdict for the defendant.  On the third of these elements, some further clarification is needed.  To prove a “materially adverse action” as required, the plaintiff must show that the challenged action would have discouraged or prevented a reasonable worker from making or supporting a charge of discrimination.
USE NOTE
In pure direct evidence cases, the plaintiff is only required to prove the first and third elements, and the rest of the instruction can be omitted.  In pure indirect evidence cases, the portions referring to direct evidence can be omitted.
T.P.I.  - CIVIL 8.61

PRETEXT

The term “pretext” means that the reason given by the defendant was not in fact the real reason for the decision but instead a false reason used to cover up unlawful [discrimination] [retaliation].  


You may conclude that the defendant’s stated reason for the decision was a pretext if you find that:


1)
the stated reason has no basis in fact; or


2) 
the stated reason did not actually motivate the adverse employment action; or 


3)
the stated reason is insufficient to explain the employment decision.


G.  Conversion


T.P.I.  - Civil


Number

Conversion
8.65

Gift 
8.66


T.P.I.  - CIVIL 8.65


CONVERSION


A conversion is any assumption of control over property that is inconsistent with the rights of the owner.  A conversion may consist of the:

1.
Use and enjoyment of personal property of another without the owner’s consent; or

2.
Destruction or dominion over the property of another by excluding or defying the owner’s right; or

3.
Withholding of personal property from the owner under a claim of title, inconsistent with the owner’s claim of title.  

  
[If personal property that has been entrusted to another is used in a different manner, or for a different purpose, or for a longer time than was agreed upon by the parties, the person who received the personal property is guilty of conversion.  In that case, the person to whom the property is entrusted is answerable for all damages, including a loss that due care could not have prevented.]






COMMENT


The common law of conversion allows a recovery for all injuries sustained as a natural and proximate result of defendant’s wrong.  Lance Productions v. CommerceUnion Bank, 764 S.W.2d 207 (Tenn. App. 1988); cited in Glazer v. First American  Nat. Bank, 930 S.W.2d 546 (Tenn. 1996).

T.P.I.  - CIVIL 8.66
GIFT

[Defendant] claims that the [alleged gift] was a gift from [Plaintiff].  The person who gives the gift is the donor and the person who receives the gift is the donee.  The donee must prove by clear and convincing evidence the following elements:



1.  The donor intended to make a gift to the donee; and



2.  The donor delivered the gift to the donee; and



3.  The donor gave to the donee all rights to control the gift. 

USE NOTE


COMMENT


This instruction is based on Estate of Bligh v. Snider, 30 S.W.3d 319 (Tenn. Ct. App. 2000), Lowry v. Lowry, 541 S.W. 2d 128 (Tenn.1976).



Presumption of invalidity of gift to dominant party from other party to fiduciary relationship is rebuttable by clear and convincing evidence of fairness; proof that the donor received independent advice respecting the consequences and advisability of the gift is one means of proving fairness.  Ralston v. Hobbs, 306 S.W.3d 213 (Tenn. Ct. App.2009).


Showing the donor received independent advice before making gift to dominant party in fiduciary relationship is required where circumstances are such that it would be difficult to show the fairness of the transaction without proof of the independent advice, particularly where the donor is impoverished by the gift in question or the gift seems to be unnatural under the circumstances of the case.  Id.
H.  Invasion of Privacy


T.P.I.  - Civil


Number

Invasion of Privacy
8.70
                                                   T.P.I.  - CIVIL 8.70

                                             INVASION OF PRIVACY


The plaintiff [also] seeks to recover damages based on a claim of invasion of privacy. To recover damages, plaintiff must prove each of the following by a preponderance of the evidence:


(1) The defendant intentionally intruded, physically or otherwise, upon   the plaintiff’s solitude or seclusion or the private affairs or concerns of the plaintiff;


(2) The intrusion would be highly offensive to a reasonable person; and

           (3) The intrusion caused injury or loss to plaintiff. 
       USE NOTE


This instruction is based upon Roberts v. Essex Microtel Associates, 46 S.W.3d 205 (Tenn. App. 2000) which seems to be the first case which Restatement (Second) of Torts, § 652B, was specifically adopted. Current Tennessee decisions do not discuss whether the tort of invasion of privacy is subject to any exceptions or defenses or elements of damage recoverable.

COMMENT

            Tennessee adopted Restatement (Second) of Torts §652(B) (“Intrusion Upon Seclusion”) as a cause of action in Roberts v. Essex Microtel Assoc., II, L.P., 46 S.W.3d 205, 210-11 (Tenn. App. 2000). Two prior reported cases assumed an action the cause of action existed but held that plaintiff had waived the right to assert the action.  Martin v. Senators, Inc., 220 Tenn. 465, 418 S.W.2d660, 664-65 (1967) (plaintiff authorized taking of her picture and its use on defendant’s bulletin board and thus waived defendant’s use of the photograph in a newspaper advertisement); Langford v. Vanderbilt University, 199 Tenn. 389, 287 S.W.2d 32 (1956) (plaintiffs waived right of privacy by publishing material at issue in court pleadings before it was published in student paper).  Theright to be free from invasions of privacy was recognized but not discussed in Dunn v. Moto Photo, Inc., 828 S.W.2d 747, 755 (Tenn. App. 1981) (plaintiff permitted friend to photograph her in a state of partial undress; film developer retained pictures and allowed them to be viewed by persons other than photographer and plaintiff).


The Roberts Court held that defendant’s desk clerk did not violate plaintiff/hotel guest’s right to privacy bytelephoning police after becoming suspicious about plaintiff based on comments he made while checking into motel.


The Court of Appeals discusses the four types of invasion of privacy in Harris v. Horton, 341 S.W.3d 264 (Tenn. Ct. App. 2009), (overruled on other issues by Rogers v. Louisville Land Co., 367 S.W.3d 196 (Tenn. 2012).)

                                                I.  Civil Conspiracy


T.P.I.  - Civil


Number

Civil Conspiracy
8.80
I. CIVIL CONSPIRACY

T.P.I.  - CIVIL 8.80

CONSPIRACY
If you have found that [the underlying predicate tort(s)] was/were committed by one or more of the defendants, then you are to consider whether [defendants] engaged in a civil conspiracy to commit [the underlying predicate tort(s)].

For you to find [defendants] engaged in a civil conspiracy, [plaintiff] must prove by a preponderance of the evidence all of the following:

1.
A common design between two or more defendants, each having the intent and knowledge of the other=s intent;

2.
To accomplish by concerted action an unlawful purpose, or a lawful purpose by unlawful means;

3.
An overt act in furtherance of the conspiracy; and

4.
Resulting injury.

USE NOTE


COMMENT

See Trau-Med of Am, Inc. v. Allstate Ins. Co., 71 S.W.3d 691 (Tenn. 2002); Kincaid v. SouthTrust Bank, 221 S.W.3d 32 (Tenn. Ct. App. 2006).

A claim for civil conspiracy requires an underlying predicate tort allegedly committed pursuant to a conspiracy.  Watson=s v. McCormick, 247 S.W.3d 169 (Tenn. Ct. App. 2006).

Upon a finding of conspiracy, each conspirator is liable for the damages resulting from the wrongful acts of all co-conspirators in carrying out the common scheme.  Brown v. Birman Managed Care, Inc., 42 S.W.3d 62 (Tenn. 2001).


Conspiracy claims must be pled with some degree of specificity.  Conclusory allegations unsupported by material facts will not be sufficient to state such a claim.  O=Dell v. O=Dell, 303 S.W.3d 694 (Tenn. Ct. App. 2008).


T.C.A. § 29-11-107 codifies existing case law for actions accruing on or after July 1, 2013.

	Refer to T.P.I. - Civil 2.41 for a definition of clear and convincing evidence.


This instruction should be given after the instruction on the elements of the underlying predicate tort(s).
















