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A.  Professional Negligence

T.P.I.  - Civil

Number

Professional Fault
6.01

Duty of a Specialist
6.02

Professional Perfection not Required
6.03

Duration of Professional Responsibility
6.04

Standard of Professional Care Determined by Expert Testimony 
6.05


T.P.I.  - CIVIL 6.01 


PROFESSIONAL FAULT


A person who  undertakes to perform professional services for another must use reasonable care to avoid causing injury to that person.  The knowledge and care required of the professional is the same as other reputable professionals practicing in the same or a similar community and under similar circumstances.  A professional not only must have that degree of learning and skill ordinarily possessed by other reputable professionals but also must use the care and skill ordinarily used in like cases.  In applying that skill and learning, a professional is required to use reasonable diligence and best judgment in an effort to accomplish the purpose of the employment.


A failure to have and use such knowledge and skill is negligence. 


COMMENT

While an attorney does not guarantee the accuracy of all he does, he/she is bound to exercise reasonable skill and diligence in attending to business entrusted to his/her care, and he/she is bound to possess such reasonable knowledge of well-settled rules of law as will enable him/her to perform the duties he/sheundertakes.  In re Woods, 158 Tenn. 383, 13 S.W.2d 800 (1929).  The above rule is in accord with the general duty of a lawyer set out in Brude v. Baxter, 75 Tenn., (7 Lea) 477 (1881);  Hillhouse v. McDowell, 219 Tenn. 362, 410 S.W.2d 162 (1966);  Spalding v. Davis, 674 S.W.2d 710 (Tenn. 1984).


Tennessee has adopted Restatement, 2d., of Torts, § 552, under which business or professional persons may be found liable for negligently supplying false information for the guidance of others in their business transactions. Keller v. West-Morr Investors, Ltd., 770 S.W.2d 543 (Tenn. App. 1988). The professional who knows that others will rely upon the correctness of his work cannot defend a claim of negligence by lack of privity. Tartera v. Palumbo, 224 Tenn. 202 , 453 S.W.2d 780 (1970), Stinson v. Brand, 738 S.W.2d 186 (Tenn. 1987), Collins v. Brinkley, 750 S.W.2d 737 (Tenn. 1988); Bethlehem Steel Corp. v. Ernst & Whinney, 822 S.W.2d 592 (Tenn. 1991).


A pharmacist is a professional who owes a duty to his customer to exercise the standard of care required by the pharmacy profession in the same or similar communities. Whether this duty includes a duty to warn of apotential drug interaction between drugs prescribed for the same person seems to be a jury question. Dooley v. Everett, 805 S.W.2d 380 (Tenn. App. 1990).


Where attorneys charge all parties for services in connection with a real estate transaction, there is nothing unusual or harsh in requiring the exercise of reasonable care toward all concerned. Gray v. Boyle Inv. Co., 803 S.W.2d 678 (Tenn. App. 1990) (lawyer failed to disclose his knowledge of a mortgage in foreclosure).


Attorneys have a fiduciary relationship with their clients and must deal with them with utmost good faith, and this relationship extends to all dealings between them including the process by which a fee is agreed upon.  Alexander v. Inman, 903 S.W.2d 686 (Tenn. App. 1995).

T.P.I.  - CIVIL 6.02

DUTY OF A SPECIALIST


A person who [holds oneself out as ][is] a specialist in a particular profession is required to have the knowledge and skill ordinarily possessed, and to use the care and skill ordinarily used, by reputable specialists practicing in the same field and in the same or a similar community and under similar circumstances.


A failure to have and use such knowledge and skill is negligence.

COMMENT


A single, statewide professional standard of care exists for attorneys practicinglaw in Tennessee.  Chapman v. Bearfield, 207 S.W.3d 736 (Tenn. 2006).

T.P.I.  - CIVIL 6.03 

PROFESSIONAL PERFECTION 

NOT REQUIRED 


A professional is not negligent merely because of an unsuccessful result or an error in judgment.  It is negligence, however,  if  the error of judgment or lack of success is due to the failure to use the required care and skill as defined in these instructions.


COMMENT


This instruction was approved in Hurst v. Dougherty,  800 S.W.2d 183 (Tenn. App.1990).  See also Holcomb v. Steele, 47 Tenn. App. 704,  342 S.W.2d 236 (1958).


T.P.I.  - CIVIL 6.04 


DURATION OF PROFESSIONAL RESPONSIBILITY 


The employment and duty of a professional continues until [ended by [consent] [or] [request] of the client] [or] [the professional withdraws from the employment, if it does not unduly jeopardize the interest of the client, after giving the client notice and a reasonable opportunity to employ another professional] [or] [the matter for which the professional was employed has been concluded].


USE NOTE

Do not give this instruction if the rule stated is not within the professional standards of the profession involved.
T.P.I.  - CIVIL 6.05

STANDARD OF PROFESSIONAL CARE DETERMINED

BY EXPERT TESTIMONY


To determine the standard of professional learning, skill and care that was required of the defendant, you must consider only the opinions of the professionals [including the defendant] who have testified as expert witnesses as to that standard.  


You must consider the opinion of each expert witness and the reasons given for the opinion, as well as the qualifications of each witness.  Give each opinion the weight you believe it should have. 

USE NOTE


If the failure of the professional performance is so clear that professional negligence may be found without the aid of expert testimony, this instruction is unnecessary.  See T.P.I. - Civil 2.30.

COMMENT

See German v. Nichopoulos,  577 S.W.2d 197 (Tenn. App. 1978).


Allegations that an attorney failed to meet a particular standard of conduct are notwithin the common knowledge of laymen and expert proof was, therefore, required. Rose v. Welch, 115 S.W.3d 478 (Tenn. Ct. App. 2003).


B.  Attorney Fault

T.P.I.  - Civil

Number

Attorney Fault - Litigation - Burden of Proof
6.07

Attorney Fault - Non Litigation - Burden of Proof
6.08


T.P.I.  - CIVIL 6.07


ATTORNEY FAULT - LITIGATION






BURDEN OF PROOF


To recover damages for the negligent handling of a lawsuit, the plaintiff must prove that:

1.
The attorney was negligent; and

2.
Except for that negligence, the prior lawsuit [would have resulted in a collectible judgment in plaintiff’s favor] [would have been successfully defended].


USE NOTE

Special requirements of element 2 may be incorporated into burden of proof charge.  The instruction may need to be modified when the amount of the recovery is at issue.  This instruction is limited to situations involving a prior adversarial proceeding which would have resulted in a judgment.








COMMENT


A single, statewide professional standard of care exists for attorneys practicinglaw in Tennessee.  Chapman v. Bearfield, 207 S.W.3d 736 (Tenn. 2006).  


T.P.I.  - CIVIL 6.08


ATTORNEY FAULT - NON LITIGATION


BURDEN OF PROOF


An attorney is at fault if you find by a preponderance of the evidence that the attorney was negligent and that the negligence was a legal cause of damages to the plaintiff.

USE NOTE

The word “attorney” refers to anyone with a contractual right to act for another.  Some of the committee would prefer the use of such words as “lawyer” or “attorney at law” although by popular usage the word “attorney” is understood to be the same as “lawyer”.

C.  Medical Negligence

T.P.I.  - Civil
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T.P.I.  - CIVIL 6.10


DUTY OF PHYSICIAN  


A physician who undertakes to perform professional services for a patient must use reasonable care to avoid causing injury to the patient.  The knowledge and care required of the physician is the same as that of other reputable physicians practicing in the same or a similar community and under similar circumstances.  A physician not only must have that degree of learning and skill ordinarily possessed by other reputable physicians but also must use the care and skill ordinarily used in like cases.  In applying that skill and learning, a physician is required to use reasonable diligence and best judgment in an effort to accomplish the purpose of the employment.


A failure to have and use such knowledge and skill is negligence.


USE NOTE


The term “physician” may be changed to cover other health care providers.

T.P.I.  - CIVIL 6.11 


DUTY OF SPECIALIST 


The skill, knowledge and care required of a physician who practices a particular specialty is the same as that of other reputable physicians who specialize in the same field and practice in the same or a similar community and under similar circumstances.


COMMENT


Instruction used with approval.  Alessio v. Crook, 633 S.W.2d 770 (Tenn. App. 1982).

T.P.I.  - CIVIL 6.12

PERFECTION NOT REQUIRED


By undertaking treatment a physician does not guarantee a good result. A physician is not negligent merely because of an unsuccessful result or an error in judgment.  An injury alone does not raise a presumption of the physician’s negligence.  It is negligence, however, if the error of judgment or lack of success is due to a failure to have and use the required knowledge, care and skill as defined in these instructions.


COMMENT


Instruction used with approval.  Alessio v. Crook, 633 S.W.2d 770 (Tenn. App. 1982).


A physician does not guarantee the cure of his patients, but after a careful diagnosis, a physician is not liable for damages to his patient from an honest mistake in determining the character of treatment to be administered or in determining the necessity of an operation.  Floyd v. Walls, 26 Tenn. App. 151, 168 S.W.2d 602 (1941);  McPeak v. Vanderbilt University Hosp., 33 Tenn. App. 76, 229 S.W.2d 150 (1950).


In Patton v. Rose, 892 S.W.2d 410 (Tenn. App. 1994), the Court approved an instruction which stated: “A physician will not be held liable for honest mistakes in judgment, but only for negligent failure to meet the standard required by the profession in the community.  A physician does not guarantee the cure of his patients.  Presuming careful diagnosis, a physician is not liable for damages resulting from an honest mistake in determining the character of treatment to be administered.”

T.P.I.  - CIVIL 6.13

DUTY TO DISCLOSE WHEN 

DOCTOR NOT QUALIFIED


A physician who discovers, or should discover, that the patient’s ailment is beyond the physician’s knowledge or technical skill or capacity to treat with a likelihood of success, has a duty to disclose that situation to the patient or advise the patient of the need for other or different treatment.


COMMENT


Based upon Osborne v. Frazor, 58 Tenn. App. 15, 425 S.W.2d 768 (1968).


T.P.I.  - CIVIL 6.14


ALTERNATE METHODS


When there is more than one accepted method of diagnosis or treatment, and no one of them is used exclusively and uniformly by all physicians of good standing, a physician is not negligent for selecting an accepted method of diagnosis or treatment that later turns out to be unsuccessful.  This is true even if the method is one not favored by certain other physicians.


COMMENT


Where the treatment or procedure is one of choice among competent physicians, a physician cannot be held guilty of malpractice in selecting the one which, according to his best judgment, is best suited to the patient’s needs.  Ball v. Mallinkrodt Chem. Wks., 53 Tenn. App. 218, 381 S.W.2d 563 (1964);  Gresham v. Ford, 192 Tenn. 310, 241 S.W.2d 408 (1951).  


In Truan v. Smith, 578 S.W.2d 73 (Tenn. 1979), the Court reaffirmed Casenburg v. Lewis, 163 Tenn. 163, 40 S.W.2d 1038 (1931) as a limitation on this rule: “Before exercising judgment the physician should inform himself by proper examination so as to ascertain the facts and circumstances on which a reasonable exercise of judgment might rest.”

T.P.I.  - CIVIL 6.15


DUTY TO NOT ABANDON PATIENT 


When the physician begins treating a patient, there is a duty to continue treating and not abandon the patient unless and until [the patient discharges the physician] [the physician gives the patient notice of intent to discontinue treatment and provides an opportunity to obtain the services of another physician].


COMMENT


It is well settled that a physician who undertakes the treatment of a case may not abandon his patient until in his judgment the facts justify the cessation of attention, unless he gives to the patient due notice that he intends to quit the case and affords the patient opportunity to procure other medical attendance.  Burnett v. Layman, 133 Tenn. 323, 181 S.W. 157 (1915).


This duty does not terminate when a physician leaves town and arranges for another physician to cover in her absence, but defendant-physician has a continuing obligation to provide post-operative treatment. Church v. Perales, 39 S.W.3d 149 (Tenn. App. 2000). 


T.P.I.  - CIVIL 6.16 


MEDICAL NEGLIGENCE - REFERRING PATIENT 


A physician may send a substitute physician to care for the patient.  The physician is not responsible for any negligence of the substitute unless the original physician was negligent in the selection of the substitute or there was an agency or partnership relationship between the two physicians.


COMMENT


Based upon McCay v. Mitchell, 62 Tenn. App. 424, 463 S.W.2d 710 (1970).


A physician’s duty to attend a patient continues as long as required unless the physician-patient is ended by (1) mutual consent, (2) the physician’s withdrawal after reasonable notice, (3) the dismissal of the physician by the patient or (4) the cessation of the medical necessity that rise to the relationship in the first place. While the physician-patient relationship exists, the physician has a duty to continue providing care. Thus where a physician knows or should know that a condition exists that requiresfurther medical attention to prevent injurious consequences, the physician must render such attention, or must see to it that some other competent person does so until the condition is resolved. Dr. Perales, as a matter of law, had a continuing obligation to provide plaintiff with post-operative treatment. If the covering doctors were acting as Dr. Perales’ agents or if the three physicians were otherwise acting in concert, then Dr. Perales would share the responsibility for delays in diagnosing and treating the plaintiff’s bowel perforation and intra-abdominal process. Church v. Perales, 39 S.W.3d 149 (Tenn. App. 2000).

T.P.I.  - CIVIL 6.17 


VICARIOUS LIABILITY OF PHYSICIAN 


For a physician to be responsible for injuries caused by the negligence of a [nurse] [assisting physician], plaintiff must prove the following:

1.
The [nurse] [assisting physician] was negligent in the performance of required duties during surgery [or treatment] of the plaintiff; and

2.
The [nurse] [assisting physician] was under the direction or control of defendant at the time of the negligence, regardless of who employed or paid the [nurse] [assisting physician].


USE NOTE


See generally Chapter 12 of T.P.I. - Civil.


COMMENT

In Parker v. Vanderbilt University, 767 S.W.2d 412, 415 (Tenn. App. 1988), the Court states, “We are of the opinion that the use of the term ‘Captain of the Ship’ with respect to the liability of a surgeon for the negligent acts of others in or around the operating room is unnecessarily confusing andshould be avoided.  We think the surgeon’s liability for the acts of others should rest on the more familiar concepts of master and servant; ‘[operating surgeons and hospitals are subject to the principles of agency law which apply to others.’  Sparger v. Worley Hospital, Inc., 547 S.W.2d 582, 585 (Tex. 1977).”  

T.P.I.  - CIVIL 6.18


STANDARD OF MEDICAL CARE 

DETERMINED BY EXPERT TESTIMONY  


It is your obligation to determine the recognized standard of acceptable professional practice in defendant’s profession for this or a similar community.  In making this determination, you may consider only the opinions of the physicians, including the defendant, who have testified concerning this standard.  Consider each opinion and the reasons given for the opinion, as well as the qualifications of the witnesses, giving each opinion the weight you believe it deserves. 


[The testimony of a physician as to what that physician personally would do or would not do or the personal opinion of a physician of what should or could not have been done does not prove the standard of medical practice.] 






USE NOTE


This instruction is not to be used in cases where the negligence of the physician results in facts that can be evaluated by common knowledge.  See T.P.I. - Civil 2.30.

COMMENT


Except when the alleged acts of negligence are within the knowledge of ordinary laymen, expert testimony to prove (1) the standard of care; (2) the defendant deviated from that standard; and (3) that as a proximate result of the defendant’s negligent act or omission, the plaintiff suffered an injury which would not have otherwise occurred.  Dolan v. Cunningham, 648 S.W.2d 652 (Tenn. App.1982);  Stokes v. Leung, 651 S.W.2d 704 (Tenn. App. 1982);  Murphy v. Schwartz, 739 S.W.2d 777 (Tenn. App. 1986).


Tenn. Code Ann. § 29-26-115 imposes certain requirements on those who may serve as expert witnesses in medical negligence cases.


Physician assistant is held to the “recognized standard of acceptable professional practice in the profession” of physician assistants and not to a standard applicable to physicians.  Melissa Michelle Cox v. M.A. Primary and Urgent Care Clinic, et al., 313 S.W.3d 240 (Tenn. 2010).

T.P.I.  - CIVIL 6.19 


RES IPSA LOQUITUR - DISPUTED 

CAUSATION - MEDICAL 


If you find that the [medication] [treatment] [operation] that was [administered] [performed] by the defendant[s] was not a legal cause of the injury to the plaintiff, then your verdict will be in favor of the defendant[s].  If you find that the plaintiff’s [injury] [condition] was legally caused by the [medication] [operation] [treatment] [administered] [performed] by [any one or more of] the defendant[s], then you must consider the following instructions concerning [that] [those] particular defendant[s]:

USE NOTE


This instruction should be followed by T.P.I.  - Civil 6.20 on Res Ipsa Loquitur - Medical.


COMMENT


As for need for expert testimony, see Murphy v. Schwartz, 739 S.W.2d 777 (Tenn.App. 1986).

T.P.I.  - CIVIL 6.20 


RES IPSA LOQUITUR - MEDICAL 


Normally negligence may not be inferred from the occurrence of an injury, however, a plaintiff is entitled to a presumption that the defendant[s] was[were] negligent if plaintiff proves by a preponderance of the evidence all of the following:

1. That the instrumentality causing the injury was in defendant’s [defendants’] exclusive control. [The plaintiff is not required to identify the particular agent or instrumentality that caused the injury if unable to do so because of the patient's condition at the time the [medication][treatment][operation] was [administered][performed]]. [You may consider proof that a plaintiff was under the exclusive care and control of the defendant[s] at the time of the injury in determining whether defendant[s] was[were] in exclusive control of the instrumentality that caused the injury.]

2. That the plaintiff received an injury that ordinarily would not occur in the absence of negligence. [Whether the injury is one that ordinarily does not occur in the absence of negligence may be determined from the evidence presented in this trial by physicians and surgeons [healthcare providers] who have testified as expert witnesses.]

The defendant may overcome a presumption of negligence by showing that due care was exercised or that the injury was brought about by a cause other than the defendant's negligence.

COMMENT

T.C.A. §29-26-115(c) codifies this doctrine in Healthcare Liability actions.

Whether the appellant relies on lay testimony or the testimony of experts, it is for the court to determine if she has made out a prima facie case to support a charge of res ipsa loquitur.  Seavers v. Methodist Med. Ctr. of Oak Ridge, 9 S.W.3d 86, 96, FN 16 (Tenn. 1999).
USE NOTE
It must be remembered that res ipsa loquitur does not create a cause of action where none existed.  It is only a method of using circumstantial evidence which, in effect, excludes all causes except medical negligence.  It must be shown that the thing speaks for itself through medical testimony.  Thus expert testimony may be used to bridge the gap between the common knowledge of the jury and the complex knowledge of the expert in a specialized field of medicine.



T.P.I.  - CIVIL 6.21 


PATIENT’S DUTY TO FOLLOW INSTRUCTIONS 

A patient must follow all reasonable instructions given by the physician regarding the patient’s care, activities and treatment.  A physician is not liable for any injury caused by the patient’s failure to follow those instructions.  The physician remains responsible for any injury caused by the physician’s own negligence. 

T.P.I.  - CIVIL 6.22

DUTY TO WARN FAMILY MEMBERS


In a physician-patient relationship the physician has an affirmative duty to warn identifiable third persons in the patient’s immediate family of foreseeable risks flowing from a patient’s illness.  

COMMENT


Instruction and comments based upon Bradshaw v. Daniel, 854 S.W.2d 865 (Tenn. 1993).


All persons have a duty to use reasonable care to refrain from conduct that will foreseeably cause injury to others.  Doe v. Linder, 845 S.W.2d 173 (Tenn. 1992).  While one person owed no affirmative duty to warn those endangered by the conduct of another, courts have carved out exceptions for cases in which the defendant stands in some special relationship to either the person who is the source of the danger or to the person who is foreseeably at risk from the danger. Lindsey v. Miami Dev. Corp. 689 S.W.2d 856 (Tenn. 1985).  Thus the special relationship of the patient to the psychotherapist supported imposition of the affirmative duty to act for the benefit of third persons.  Tarasoff v. Regents of U. of Cal., 17 Cal.3rd 425, 131 Cal.Rptr.14, 551 P.2d 334 (1976).  


Physicians may be liable to persons infected by a patient, if the physician negligently fails to diagnose a contagious disease, or having diagnosed the illness, fails to warn family members or others who are foreseeably at risk of exposure to the disease.  Gammill v. United States, 727 F.2d 950 (10th Cir. 1984); Davis v. Rodman, 147 Ark 385, 227 S.W. 612 (1912); Hofmann v. Blackmon, 241 So.2d 752 (Fla. Dist. Ct. App. 1970) and others.


A drug manufacturer’s warnings and descriptions of risks to physicians and pharmacists of the dangers of a drug is sufficient to discharge its duty to those persons to whom it owed a duty to warn.  Pittman v. Upjohn Co., 890 S.W.2d 425 (Tenn. 1994). 

T.P.I.  - CIVIL 6.23
LOSS OF OPPORTUNITY OF SURVIVAL
Plaintiff in this case alleges that [plaintiff] [decedent] had a preexisting medical condition,       ( describe condition )     , of which [plaintiff] [decedent] was unaware and suffered injuries and/or death because defendant negligently failed to discover this condition and thereby contributed to the harm by permitting the preexisting condition to progress without appropriate treatment.  In order to recover under this theory, the plaintiff must prove by a preponderance of the evidence that [plaintiff] [decedent] had a greater than 50% likelihood of surviving or recovering from the underlying condition had the condition been discovered.  The plaintiff, however, may not recover [wrongful death] damages if the probability of surviving was 50% or less, even if the condition had been discovered.  A plaintiff who more likely than not would have suffered the same harm had proper medical treatment been rendered, may not recover for the increase in the risk of harm or the loss of chance of obtaining a more favorable medical result.

COMMENT


This instruction is based upon Kilpatrick v. Bryant, 868 S.W.2d 594 (Tenn. 1993).  In Kilpatrick, the Court explained that “a plaintiff in Tennessee must prove that the physician’s act or omission more likely than not was the cause in fact of the harm[;]. . . [a] requirement that necessarily implies that the plaintiff must have had a better than even chance of surviving or recovering from the underlying condition absent the physician’s negligence.” 686 S.W.2d at 602.


For an analysis as to whether or not a plaintiff has met the burden of producing competent proof of cause in fact under the Kilpatrick standard, see Jacobs v. Nashville Ear, Nose & Throat Clinic, 338 S.W.3d 466, 478-84 (Tenn. App. 2010).

D.  Consent

T.P.I.  - Civil

Number

Informed Consent
6.25

Authorized Consent
6.26

Capacity to Consent
6.27

When Consent to an Operation not Necessary
6.28

Emergency Arising Before Treatment or Surgery
6.29

Reality of Consent - Duty to Disclose
6.30

Unauthorized Procedure - Medical Battery
6.31

Sudden Emergency During Treatment
6.32

T.P.I.  - CIVIL 6.25

INFORMED CONSENT


A physician  has a duty to give a patient certain information before treating the patient; the information the physician must disclose is that information about the treatment involved and its attendant risks to enable the patient to make an intelligent decision about whether to undergo the treatment. The information that must be provided to the patient is that information that would be provided by physicians in the specialty in the community in which the physician practices or in similar communities.


In this case, plaintiff has the burden of proving:


(1)
what a reasonable medical practitioner in the same or similar community would have disclosed to the patient about the [treatment] [procedure] and risks of it;


(2)
that the defendant departed from that standard; and


(3)
that a reasonable patient in plaintiff’s position would have [refused the treatment/procedure] if properly advised of the risks of the [treatment] [procedure] [chosen an alternative  treatment/procedure]. 


In determining how a reasonable patient would have acted under the circumstances, you should consider the testimony of the [patient] [plaintiff], the plaintiff’s [idiosyncrasies], [fears], [age], [medical condition], [and] [religious beliefs], the presence or absence of alternative [procedures] [treatments] and the potential risks and benefits thereof, and the impact of no [treatment] [procedure] on plaintiff’s health.


COMMENT


This instruction follows the decision in  Ashe v. Radiation Oncology Associates, 9 S.W.3d 119 (Tenn. 1999). That decision held that causation in informed consent cases is decided based on an “objective” test rather than a “subjective” test.  See id. at 120.


The instruction incorporates several factors that the jury may consider in applying the “objective” test. The factors “idiosyncrasies, fears, age, medical condition and religious beliefs” are set forth in the opinion. Id. at 124.  The other factors were added by the Committee because, in the judgment of the Committee, they represent factors the jury should be entitled to consider.


Evidence showing an impairment to the hand of the operating surgeon may be relevant on the issue of informed consent. Hawk v. Chattanooga Orthopaedic Group, 45 S.W.3d 24 (Tenn. Ct. App. 2000).


When the healthcare provider performs the treatment or procedure without the requisite informed consent of the patient, liability attaches for the resulting injuries regardless of whether those injuries resulted from negligence.  Shadrick v. Coker, 963 S.W.2d 726, 732 (Tenn. 1998)

T.P.I.  - CIVIL 6.26
AUTHORIZED CONSENT
                                    

           

 was authorized to consent on 

behalf of the plaintiff to the [operation] [treatment].  You must decide whether consent was given by that person.


USE NOTE


This instruction provides for the situation in which someone other than the patient has been legally authorized to furnish the patient’s consent for treatment or an operation.

T.P.I.  - CIVIL 6.27
CAPACITY TO CONSENT 

Although the patient is [a minor] [a person with impaired mental capacity], the patient’s consent may be effective if the patient was capable of appreciating the nature, extent and consequences of the [operation] [treatment]. If the patient is capable of giving consent, the patient’s informed consent is sufficient even though the consent of a parent, guardian or other responsible person is not obtained or was expressly refused.  You must  decide if the patient is of sufficient age, ability, experience, education, learning and degree of maturity or judgment to appreciate the risks and consequences of the medical treatment. 


[If the patient was a minor under age fourteen, the law presumes that the patient did not have the capacity to appreciate the risks of the treatment, but you may find from the evidence that this particular minor was capable of doing so.]  [If the patient was a minor between the ages of fourteen and eighteen, the law presumes that the patient did have the capacity to appreciate the treatment, but you may find from the evidence that this particular minor did not have the capacity to do so.]


USE NOTE


This instruction should be used if the plaintiff’s claim is based upon lack of consent, the defendant asserts that the patient gave consent and there is a dispute with regard to the patient’s capacity to consent.  If the patient who allegedly gave consent was a minor between 14 and 18, this instruction should not be used unless the plaintiff presents evidence that the minor did not have sufficient capacity.  If such evidence is presented, the jury should be instructed that the plaintiff has the burden of persuasion with regard to lack of capacity.  If, however, the minor was under age 14, this instruction must be used and the jury instructed that the defendant has the burden of persuasion with regard to the patient’s capacity.  See T.P.I. - Civil 3.07.  


There is some concern as to whether the case of Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994), has abolished the Rule of Sevens, which we think is primarily a rule for determining the existence of fault rather than the extent.  Where the question for the jury is the magnitude of fault after capacity is at least to some extent present, the degree of fault is one for the jury after consideration of the factors expressed in the first paragraph of the instruction.

COMMENT


As distinct from negligence in the treatment itself, the theory of liability in this instruction is that the physician committed a battery by performing surgery or treatment without the informed consent of the patient.  For a discussion of the difference in the theories, see Ray v. Scheibert, 484 S.W.2d 63, 70-71 (Tenn. App. 1972); Note, 23 Vand.L.Rev. 754 (1970).  See also Tenn. Code Ann. § 29-26-118, with regard to the plaintiff’s burdens under this theory.


A cause of action based on the lack of informed consent stems from the basic premise that a patient should be allowed to form an intelligent choice about the surgical and/or treatment procedures that the patient undertakes.  Housh v. Morris, 818 S.W.2d 39 (Tenn. App. 1991).


The mature minor exception is part of the common law of Tennessee. Its application is a question of fact for the jury to determine whether the minor has the capacity to consent to and appreciate the nature, the risks, and the consequences of the medical treatment involved.  We do not, however, alter the general rule requiring parental consent for the medical treatment of minors. We observe here that under the Rule of Sevens, it would rarely, if ever, be reasonable, absent an applicable statutory exception, for a physician to treat aminor under seven years, and that between the ages of seven and fourteen, the rebuttable presumption is that a minor would not have the capacity to consent; moreover, while between the ages of fourteen and eighteen, a presumption of capacity does arise, that presumption may be rebutted by evidence of incapacity, thereby exposing a physician or care provider to an action for battery.  Cardwell v. Bechtol, 724 S.W.2d 739 (Tenn. 1987).


The objective test recognizes that neither the plaintiff nor the fact finder can provide a definitive answer to what the plaintiff would have done had the plaintiff known of the particular risk prior to consenting to the procedure or treatment.  The patient’s testimony is relevant but not controlling.  The question is whether a reasonable person in plaintiff’s position would have chosen a different course of treatment or consented to the treatment had the risk been disclosed.  Ashe v. Radiation Oncology Associates, 9 S.W.3d 119 (Tenn. 1999).


T.C.A. § 29-26-118 does not require a hospital to procure a patient’s informed consent to surgical procedures ordered and performed by non-employee doctors.  Bryant v. HCA Health Services of Tenn., 15 S.W.3d 804 (Tenn. App. 2000).

T.P.I.  - CIVIL 6.28

WHEN CONSENT TO AN 

OPERATION NOT NECESSARY


Further consent is not required if, during an operation, a surgeon finds an unanticipated condition that requires immediate action that is necessary for the preservation of the life or health of the patient and it is impractical to obtain consent to further operation.  A surgeon must conform to the usual and customary practice among surgeons in the same or a similar community faced with a comparable situation.


USE NOTE


Under certain unforeseen conditions when it is necessary to proceed with further surgery or depart from the original operation, the surgeon may do so, either under a theory of implied consent (found in the patient’s consent to the original operation) or under the immunity granted surgeons in emergency situations.

T.P.I.  - CIVIL 6.29

EMERGENCY ARISING BEFORE 

TREATMENT OR SURGERY


Consent to necessary treatment or surgery will be implied in an emergency if it would be impossible or impractical to delay the treatment or surgery necessary to preserve the patient’s life or health long enough to obtain consent from the patient or other authorized person. 


The physician’s decision to treat or operate, as well as the performance of that treatment or surgery, must comply with the standard of acceptable professional practice followed by physicians in good standing under similar conditions in the same or similar community.


USE NOTE


If there is a question of fact as to whether a medical emergency existed, it is a matter for expert evidence.


COMMENT


Under certain unforeseen conditions when it is necessary to proceed with further surgery or depart from the original operation, the surgeon may do so, either under a theory of implied consent (found in the patient’s consent to the original operation) or under the immunity granted surgeons in emergency situations.


The existence of an emergency privilege is recognized in Ray v. Scheibert, 484 S.W.2d 63 (Tenn. App. 1972). 


Emergency care at the scene of an accident would be controlled by the “Good Samaritan Law”, Tenn. Code Ann. §63-6-218.

T.P.I.  - CIVIL 6.30


REALITY OF CONSENT - DUTY TO DISCLOSE 

T.P.I. Civil - 6.30 has been subsumed by T.P.I. Civil - 6.25.
T.P.I.  - CIVIL 6.31


UNAUTHORIZED PROCEDURE - MEDICAL BATTERY

 
Performance by a doctor of an unauthorized procedure is a medical battery.  The question in a medical battery case is simply whether the patient knew of and authorized a procedure.  To determine whether a case constitutes a medical battery, the jury must answer two questions:


1.  Was the patient aware that the doctor [dentist, etc.] was going to perform the procedure?

2.  Did the patient authorize the procedure?


If either of these questions is answered “NO” then the doctor has performed an unauthorized procedure and has committed medical battery.
COMMENT


In Blanchard v. Kellum, 975 S.W.2d 522 (Tenn. 1998) the Supreme Court distinguished unauthorized procedure/medical battery cases from lack of informed consent cases.  The true unauthorized procedure casedoes not require expert evidence to establish standard of care since it is not a “medical malpractice” under Tenn. Code Ann. § 29-16-118.

T.P.I.  - CIVIL 6.32

SUDDEN EMERGENCY DURING TREATMENT

USE NOTE


Refer to T.P.I. - Civil 3.08 on Sudden Emergency.

COMMENT


The sudden emergency doctrine recognizes that when an actor is faced with a sudden and unexpected circumstance which leaves little or no time for thought, deliberation or consideration, or causes the actor to be reasonably so disturbed that the actor must make a speedy decision without weighing alternative courses of conduct, the actor may not be negligent if the actions taken are reasonable and prudent in the emergency context. Ross v. Vanderbilt Univ. Med. Center, 27 S.W.3d 523 (Tenn. App. 2000).

E.  Hospitals

T.P.I.  - Civil

Number

Duty of a Hospital
6.35

Vicarious Liability - Hospital 
6.36

Medical Malpractice - Physician as Agent While Controlling Operation
6.37

Medical Malpractice - Liability for Negligence of Physician Selected
6.38

Hospital Liability for Acts of Independent Contractor Physician
6.39


T.P.I.  - CIVIL 6.35


DUTY OF A HOSPITAL

A hospital must furnish the care, attention and protection reasonably required by the patient’s known mental and physical condition.  The amount of caution, attention and protection required is that generally used by hospitals in the same or a similar community and required by its express or implied contract with the patient.


COMMENT


The hospital has a duty to provide a sanitary environment to avoid sources and transmission of infections including a duty to eradicate pests such as spiders.  Pullins v. Fentress Cty. Gen. Hosp. and All-American Exterminating Co., Inc., 594 S.W.2d 663 (Tenn. 1979).


When a hospital elects to accept a patient with psychiatric disorders and with orders that suicide precautions be taken, the prime responsibility to afford reasonably safe facilities and reasonable attendance to the patient’s needs to prevent self injury lies with the hospital and not the physician.  Stokes v. Leung, 651 S.W.2d 704 (Tenn. App. 1982).

Tennessee law clearly recognizes that hospitals owe a duty of reasonable care to their patients independent of any liability based on the hospital’s employees or agents.  Barkes v. River Park Hosp., Inc., 328 S.W.3d 829, 833 (Tenn. 2010).


A hospital may be directly liable to a patient independent of any vicarious liability of its employees.  Thus, a hospital can be negligent for failing to enforce its policies and procedures in patient care absent a finding that other health care providers were also negligent.  Id.
T.P.I.  - CIVIL 6.36

VICARIOUS LIABILITY - HOSPITAL


A hospital is responsible for injuries caused by a hospital employee’s negligent performance of duties while acting in the scope of employment.  Hospitals are responsible for the negligent acts of their employees, [including interns,] even though they have been selected with due care.
COMMENT


Edmonds v. Chamberlin Memorial Hospital, 629 S.W.2d 28 (Tenn. App. 1981).

See Parker v. Vanderbilt University, 767 S.W.2d 412, 415 (Tenn. App. 1988).


Where a hospital offers a service, such as the care of an anesthesiologist, [radiologist, emergency room physician, the operating room setting] and the patient has no part in choosing the individual who will perform the service, a court may infer that the patient reasonably relied on the health care provider’s apparent authority to act for the hospital.  White v. Methodist Hosp. South, 844 S.W.2d 642(Tenn. App. 1992).


Hospitals owe a general duty to prevent patients from injuring themselves following surgical procedures.  Clearly, a duty is owed to an intubated and restrained patient to maintain a clear and unobstructed breathing passage through an endotracheal tube.  The particular harm need not have been foreseeable if another harm of like general character was reasonably foreseeable.  Moon v. St. Thomas Hosp., 983 S.W.2d 225 (Tenn. 1998).

T.P.I.  - CIVIL 6.37

MEDICAL MALPRACTICE - PHYSICIAN AS AGENT

WHILE CONTROLLING OPERATION



A physician who is  in control of the treatment of a patient may at the same time be the agent of a hospital.  A physician, however, does not become an agent of a hospital merely by admitting or treating patients in that hospital.


COMMENT


Where a hospital offers a service, such as the care of an anesthesiologist, [radiologist, emergency room physician, the operating room setting] and the patient has no part in choosing the individual who will perform the

service, a court may infer that the patient reasonably relied on the health care provider’s apparent authority to act for the hospital.  White v. Methodist Hosp. South, 844 S.W.2d 642 (Tenn. App. 1992).

T.P.I.  - CIVIL 6.38


MEDICAL MALPRACTICE - LIABILITY FOR


NEGLIGENCE OF PHYSICIAN SELECTED



A medical facility that selects a competent physician for the care of a patient is not liable for mistakes made by the selected physician in the treatment rendered.  However, a medical facility is liable for the negligence of the physician selected by the medical facility if, before the injury, the medical facility knew, or should have known, that the physician was incompetent to perform those duties the physician was reasonably expected to undertake.

COMMENT



Where a hospital offers a service, such as the care of an anesthesiologist, [radiologist, emergency room physician, the operating room setting] and the patient has no part in choosing the individual who will perform the service, a court may infer that the patient reasonably relied on the health care provider’s apparent authority to act for the hospital.  White v. Methodist Hosp. South, 844 S.W.2d 642 (Tenn. App. 1992).  It may be important to determine whether the patient had reason to 

rely upon the hospital in accepting the selected physician or whether the patient had reason to realize that the physician was an independent contractor.  Cases cited by White: Uhr v. Lutheran General Hospital, 589 N.E.2d 723 (Ill.App. 1992); Arthur v. St. Peters Hospital, 169 N.J.Super. 405 A.2d 443 (1979); Smith v. St. Francis Hospital, Inc., 676 P.2d 279 (Okla. App. 1983); Doctors Hospital of Augusta v. Bonner, 392 S.E.2d 897 (Ga.App. 1990).

T.P.I.  - CIVIL 6.39


Hospital’s Liability for Acts of Independent Contractor Physician

To hold a hospital liable for the negligent or wrongful acts of an independent contractor physician, a plaintiff must prove by the preponderance of the evidence that:

1. The hospital held itself out to the public as providing medical services;

2. That plaintiff looked to the hospital rather than to the individual physician to perform those services; and 

3. The patient [plaintiff] accepted those services in the reasonable belief that the services were provided by the hospital or hospital employee. 

COMMENT

A full discussion of this rule is found in Boren v. Weeks, 251 S.W.3d 426 (Tenn. 2008). The issue arises because T.C.A. § 68-11-205(b)(1) generally prohibits a hospital from employing radiologists, anesthesiologists, pathologists or emergency physicians. 

F.  Common Carriers

T.P.I.  - Civil

Number

General Duty of Carrier
6.45

Safe Place to Board and Alight
6.46

Duty of Passenger
6.47

Relationship Between Passenger and Carrier
6.48

T.P.I.  - CIVIL 6.45

GENERAL DUTY OF CARRIER


The defendant, _________________, is a common carrier.  A common carrier does not guarantee the safety of a passenger.  It has a duty to its passengers, however, to use the highest degree of care considering the type of transportation provided and the practical operation of its business.

T.P.I.  - CIVIL 6.46


SAFE PLACE TO BOARD AND ALIGHT 


It is the duty of a common carrier to select a reasonably safe place to receive or discharge passengers.


USE NOTE


This instruction is designed for use where the operator of the carrier, such as the driver of an urban bus or a taxi cab, has a choice or discretion as to where he stops to discharge a passenger.

T.P.I.  - CIVIL 6.47

DUTY OF PASSENGER 


The passenger has a duty to exercise ordinary care for the passenger’s own safety.

COMMENT


See Schindler v. Southern Coach Lines, 188 Tenn. 169, 217 S.W.2d 775 (1949); Gray v. Brown, 188 Tenn. 152, 217 S.W.2d 769 (1948).

T.P.I.  - CIVIL 6.48

RELATIONSHIP BETWEEN 

PASSENGER AND CARRIER 


The relationship of passenger and carrier begins when:

1.
A person has arrived at a place designated by custom or notice as a site where the carrier will take on passengers;

2.
The person has indicated to the operator an intention to board the vehicle by standing alongside or near the probable stopping or boarding place; and 

3.
The operator has taken some action which indicates an intention to receive that person.  


It is not necessary that there be any physical contact between the passenger and the vehicle. 


The relationship of passenger and carrier continues until the passenger has cleared the vehicle and has had a reasonable opportunity to reach a place of safety.


USE NOTE


This instruction is designed for use only in connection with the passengers boarding or alighting in public streets and may not apply to terminals or airports.

COMMENT


The relationship is not interrupted if the passenger waits at intermediate stops to transfer to other vehicles, but it terminates ifthe passenger steps from the vehicle with the intention of continuing his journey by another mode of transportation.

G.  Railroad Crossings

T.P.I.  - Civil

Number

Duty of One Crossing Tracks
6.50

Duty of Railroad Company at Crossing
6.51

Speed at Private Right of Way
6.52

Speed at Public Highway Crossings
6.53

Ordinance or Regulation Fixes Minimum Care Required of Railroad
6.54

Failure of Warning Devices 
6.55

T.P.I.  - CIVIL 6.50

DUTY OF ONE CROSSING TRACKS

A railroad track is a warning of danger.  A person nearing a railroad track must use every reasonable opportunity to look and listen for the approach of a train and to yield the right of way to any train so close that it is an immediate hazard.  The care required is to be determined by considering what a reasonably careful person would do under all of the same circumstances. 


COMMENT

One who collides with the side of a moving train at a railroad crossing with which the driver is familiar, is guilty of contributory negligence as a matter of law; (however after McIntyre a directed verdict for defendant would not be proper). Westbrook v. Illinois Cent. Gulf R.R., 688 S.W.2d 453 (Tenn. App. 1985).  The case speaks of an ultrahazardous situation where the railroad employees knew or should have known that a motorist “mightnot be able to see the railroad in time to avoid a collision,” but the statement must be considered dicta until “ultrahazardous” is better defined.  See 53 Tenn. L. Rev. 435 (1986), commenting upon Westbrook.

See also Flinchum v. Clinchfield R. Co., 460 F.2d 252 (6th Cir. 1972). cert. denied 409 U.S. 1044, 93 S.Ct. 541, 34 L.Ed.2d 494 (1972).

T.P.I.  - CIVIL 6.51

DUTY OF RAILROAD COMPANY AT CROSSING


A railroad company must use reasonable care at public highway crossings to warn and to avoid injury to persons traveling upon the highway and crossing the railroad tracks.  In determining reasonable care you must consider the hazards and dangers that are apparent to the railroad company or that would be apparent to a reasonably careful person under similar circumstances.


USE NOTE


It should be remembered that the speed of a railroad train is now controlled by Federal Regulation and this speed cannot be considered unless there is evidence that it exceeded the speed permitted by the regulations for the circumstances.  CSX Trans., Inc. v. Easterwood, 113 S.Ct. 1732 (1993); Emery v. Southern Ry. Co., 866 S.W.2d 557 (Tenn. App. 1993).  

T.P.I.  - CIVIL  6.52

SPEED AT PRIVATE RIGHT OF WAY 


The railroad operated its train on tracks that were laid upon a private right of way [except where those tracks crossed                                           ].  Because there is no law that regulates the speed at which the railroad  may operate its trains or cars over its private right of way, the railroad may operate at any speed consistent with the use of reasonable care.

USE NOTE


At this time the Federal Railroad Safety Act of 1970 has pre-empted Tennessee law on the subject of the speed at which a railroad train may travel at certain places.  Thus, when the FRSA regulation is brought to the attention of the Court, the statement that there is no law which regulates the speed at which trains may travel is not true and should not be used. In order to recover, plaintiff must show that the speed of the train exceeded the speed authorized by the regulations.  Emery v. Southern Ry. Co., 866 S.W.2d 557 (Tenn. App. 1993); Easterwood v. CSX Transportation, Inc., 933 F.2d 1548 (11th. Cir. 1991).

T.P.I.  - CIVIL 6.53

SPEED AT PUBLIC HIGHWAY CROSSINGS


It is the duty of a railroad company to exercise reasonable care for the speed at which it operates its equipment at public highway crossings.


USE NOTE


At this time the Federal Railroad Safety Act of 1970 has pre-empted Tennessee law on the subject of the speed at which a railroad train may travel at certain places.  Thus, when the FRSA regulation is brought to the attention of the Court, the statement that there is not law which regulates the speed at which trains may travel is not true and should not be used. In order to recover, plaintiff must show that the speed of the train exceeded the speed authorized by the regulations.  Emery v. Southern Ry. Co., 866 S.W.2d 557 (Tenn. App. 1993); Easterwood v. CSX Transportation, Inc., 933 F.2d 1548 (11th. Cir. 1991).

T.P.I.  - CIVIL 6.54 


ORDINANCE OR REGULATION FIXES MINIMUM


CARE REQUIRED OF RAILROAD


The railroad company’s duty to use reasonable care at public highway crossings is not necessarily fulfilled by compliance with an applicable law [read applicable ordinance or regulation].

That law prescribes only the minimum care required of the railroad company.


You must decide whether or not compliance with that law amounted to reasonable care under the circumstances shown by the evidence.


USE NOTE


This instruction should be used only in regard to an approaching engine or train, not in regard to a train which has reached and is blocking the crossing.


COMMENT


Statutes and ordinances requiring a railroad to install automatic or manual signal lights at a crossing have no application to a case of an automobile running into the side ofa train. McCampbell v. Central of Ga. Ry. Co., 194 Tenn. 594, 253 S.W.2d 763 (1952);

 Westbrook v. Illinois Cent. Gulf R.R., 688 S.W.2d 453 (Tenn. App. 1985).

T.P.I. - CIVIL 6.55

FAILURE OF WARNING DEVICES


When a railroad company installs a mechanical device to warn persons approaching a railroad crossing, it must use reasonable care in the planning, construction and installation of the device.  After installation the railroad company must use reasonable care in the operation and maintenance of the device.


A railroad company is negligent in failing to keep a device in good repair if it had actual notice of the defective condition and was not reasonably diligent in making repairs.  If the company did not have notice of a defective condition, the company is negligent if its lack of notice was due to its failure to use reasonable care [or if the defective condition was caused by the company’s own negligence in constructing or installing the device].


A railroad company’s use of a flagman or other warning or signaling device at a railroad crossing is an invitation to a person approaching the crossing to rely upon the efficient operation of the warning system.  A person who relies upon the operation of a warning system is not required to use the same amount of caution as when no method of warning is provided but still must use reasonable care.

USE NOTE

This instruction should be used only in regard to an approaching engine or train, not in regard to a train which has reached and is blocking the crossing.
COMMENT


Statutes and ordinances requiring a railroad to install automatic or manual signal lights at a crossing have no application to a case of an automobile running into the side ofa train.  McCampbell v. Central of Ga. Ry. Co., 194 Tenn. 594, 253 S.W.2d 763 (1952); Westbrook v. Illinois Cent. Gulf R.R., 688 S.W.2d 453 (Tenn. App. 1985).
H.  Animals

T.P.I.  - Civil

Number

Dangerous Animals
6.65

Dog Attack - Off Premises
6.66

Dog Attack - On Premises
6.67

Livestock at Large
6.68

T.P.I.  - CIVIL 6.65

DANGEROUS ANIMALS


Plaintiff is entitled to recover from defendant if you find that:

1.
The plaintiff was injured by the ________________ owned or kept by the defendant; and 


2.
Before the plaintiff was injured by that animal, the defendant knew, or had reason to know, of a vicious or dangerous trait or propensity in the animal that caused plaintiff’s injuries. [An owner or keeper of an animal has reason to know of the traits or propensities of the animal when the owner has notice of facts that would inform a reasonable person of those traits.]

[If, however, a person voluntarily invites an attack by an animal, such person may be found at fault, along with the owner or keeper, for the consequences.  A person invites an attack by voluntarily and knowingly doing something that is dangerous in relation to the animal and which induces an attack.  A person does not invite an attack by acting reasonably while lawfully within a place.]
USE NOTE

Cases involving dangerous animals, dogs at large and products liability have one thing in common; they are based upon strict liability rather than negligence.  Since Whitehead v. Toyota Motor Corp., 897 S.W.2d 684 (Tenn. 1995), it is assumed that the principals of comparative fault will be employed in these cases.








Comment

To hold a landlord liable for injury to a third person by a dog owned and kept by a tenant, two prongs must be proven with respect to the landlord: “(1) knowledge or notice of the vicious propensity of the dog, and (2) sufficient retained control over the leased premises to afford an opportunity for the landlord to require the tenant to remove the dog or safely restrain it.”  Woodson v. MEG Capital Mgmt., Inc., 395 S.W.3d 140, 142 (Tenn. Ct. App. 2012)

T.P.I.  - CIVIL 6.66

DOG ATTACK - OFF PREMISES


When an owner allows a dog to be at large, the owner is responsible for damages caused by the dog without regard to whether the dog previously had been vicious or whether the owner knew of the viciousness.  A dog is at large when it is free and unrestrained and not under the control of the owner.


USE NOTE


Cases involving dangerous animals, dogs at large and products liability have one thing in common; they are based upon strict liability rather than negligence.  Since Whitehead v. Toyota Motor Corp., 897 S.W.2d 684 (Tenn. 1995), it is assumed that the principals of comparative fault will be employed in these cases.  See Tenn. Code Ann. § 44-17-201, 202 for injury to livestock by dogs.


COMMENT


The instruction is based upon Tenn. Code Ann. § 44-8-408 which creates liability without regard to the owner’s knowledge of the dog’s propensities if the owner has allowed the dog to be at large.  Alex v. Armstrong, 215Tenn. 276, 385 S.W.2d 110 (1964) saying:  Clearly, the purpose of the statute making it unlawful to allow a dog to be at large is to protect persons and property from injury by dogs.

T.P.I.  - CIVIL 6.67

DOG ATTACK - ON PREMISES


The owner [harborer] of a dog that attacks [injures] a person while that person is on the owner’s premises is responsible for the damages caused by the attack [injury] if the owner [harborer] knows or has reason to know that the dog is vicious or dangerous.  A person is lawfully upon the private property of a dog owner [when performing any duty imposed by law] [or] [at the express or implied invitation of the owner].


[If, however, a person voluntarily invites an attack by a dog, such person may be found at fault, along with the owner or harborer for the consequences.  A person invites an attack by voluntarily and knowingly doing something that is dangerous in relation to the dog and which induces an attack.  A person does not invite an attack by acting reasonably while lawfully within a place.]

USE NOTE


Since Whitehead v. Toyota Motor Corp., 897 S.W.2d 684 (Tenn. 1995) and Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994), it is assumed that the principals of comparative fault will be employed in dog bite cases.  See Tenn. Code Ann. § 44-17-201, 202 for injury to livestock by dogs.


COMMENT


While Tennessee courts have generally, in the absence of a statute, considered dog bite cases to be based on the negligence of the owner in failing to keep his dog secure when the owner knew or should have known the dog was dangerous, it is said in Fletcher v. Richardson, 603 S.W.2d 734 (Tenn. 1980)that the gist of the action is not the negligence of the owner, but the keeping of the animal with notice of its vicious or dangerous disposition.  The responsibility is to persons coming lawfully upon the land for the harm done to them by the animal.  


It is enough if the owner has reason to know of a propensity of the animal to do harm of the type it does inflict.  Fletcher, citing Restatement (Second) Torts § 509,  Comment g. Acts done by a dog that are dangerous from playfulness or mischievousness, as well as viciousness, may be considered in determining whether the owner had notice of the dog’s dangerous propensities.  Alex v. Armstrong, 215 Tenn. 276, 385 S.W.2d 110, 114-15(1964).


In Blair v. Jackson, 526 S.W.2d 120, 123 (Tenn. App. 1973), the court held that even a trespasser may be entitled to recover, but suggested that “if the injured party’s negligence was gross or wilful, such as voluntary assumption of a known risk, then the dog owner may not be liable even for gross negligence.”

T.P.I.  - CIVIL 6.68

LIVESTOCK AT LARGE


Where the owner of livestock negligently [intentionally] allows it to run at large, the owner is responsible for damages caused by the livestock being at large.  The owner is not responsible, if without fault, the livestock has escaped from a pasture enclosed by a lawful fence or by an ordinary fence that is generally required to restrain that kind of stock.  Negligence must be proved and is not to be presumed from the mere fact that the livestock was at large.
I.  Food Contamination

T.P.I.  - Civil

Number

Negligent Food Contamination
6.70

T.P.I.  - CIVIL 6.70

NEGLIGENT FOOD CONTAMINATION


[Defendant] has a duty to use reasonable care to serve food that is not contaminated. [Defendant] is not an insurer of the safety and quality of the food served, but must use reasonable and ordinary care in the selection, preparation and serving of food.


[Plaintiff] has the burden of proving by a preponderance of the evidence that [Defendant] failed to use reasonable and ordinary care in the [selection] [ preparation] [and] [or] [serving] of food and that consumption of the food caused an injury. 
                                                                    USE NOTE


Proof that food caused the injury may be established by expert testimony or by a combination of expert and non-expert testimony.


COMMENT


Public policy mandates a workable and rational standard in food poisoning cases. Servers of contaminated foods should not be able to circumvent liability merely because thecontaminated product was either fully consumed or discarded. McCarley v. West Quality Food Service, 960 S.W.2d 585 (Tenn. 1998).


J. Negligent Entrustment

T.P.I.  - Civil

Number

Negligent Entrustment 
6.80


T.P.I.  - CIVIL 6.80


NEGLIGENT ENTRUSTMENT


To prevail on a claim of negligent entrustment, the plaintiff must prove the following by a preponderance of the evidence:

(1)
an entrustment of property by one who had the right to control that property;

(2)
to a person not competent to use it;

(3) 
with knowledge that the person was incompetent, and 

(4)
that the incompetence of the user was a cause in fact and legal cause of injury or damage to another.

    USE NOTE
Negligent entrustment is a separate and distinct tort and is not based upon vicarious liability, and, therefore, comparative fault applies as between the entrustor and entrustee. Ali v. Fisher, 124 S.W.3d 557, 561-564 (Tenn. 2004).  Any fault assessed against the entrustee is not imputed to the entrustor absent some basis for vicarious liability.

The judge may wish to define the phrase “not competent” for the jury.  The Committee has not defined the phrase in these pattern instructions because of the many factual scenarios in which this cause of action may arise.

COMMENT

Tennessee's courts have recognized this tort in cases where automobiles, firearms, ammunition, and gasoline were supplied to aperson not competent to use such products.  V.L. Nicholson Constr. Co. v. Lane, 150 S.W.2d 1069, 1070 (1941) (automobile);Prater v. Burns, 525 S.W.2d 846, 849-50 (Tenn. Ct. App. 1975) (shotgun); Nichols v. Atnip, 844 S.W.2d 655, 666 (Tenn. Ct. App. 1992), Harper v. Churn, 83 S.W.3d 142, (Tenn. Ct. App. 2001); West v. Pioneer Oil Company, 172 S.W.3d 525 (Tenn. 2005) (gasoline).

The liability of an owner is generally imposed only where the owner entrusts the property to one whose appearance or conduct is such as to indicate his incompetency or inability to use the property, and to impose liability in other cases, where the incompetency of the entrustee is not apparentto the entruster of the property at the time of the entrustment, it must be affirmatively shown that the entruster had at that time knowledge of such facts and circumstances relating to the incompetency of the entrustee as would charge the entruster with knowledge of such incompetency.  Harper v. Churn, 83 S.W.3d 142, 146 (Tenn. Ct. App. 2001).  The tort focuses on the degree of knowledge of the supplier, and, in the case of firearms and ammunition, on the foreseeability of an injury.  Rains v. Bend of the River, 124 S.W.3d 580, 596-597 (Tenn. Ct. App. 2003).
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