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CHAPTER 14

DAMAGES 

T.P.I.  - Civil

Number


A.  Tort Damages

Compensatory Damages
14.01


T.P.I.  - CIVIL 14.01


COMPENSATORY DAMAGES


If, under the Court’s instructions, you find that the plaintiff is entitled to damages, then you must award plaintiff damages that will reasonably compensate the plaintiff for claimed loss or harm which has been proven by a preponderance of the evidence, provided you also find it was or will be suffered by the plaintiff and was legally caused by the act or omission [or condition] upon which you base your finding of liability.


Each of these elements of damage is separate.  You may not duplicate damages for any element by also including that same loss or harm in another element of damage.  In determining the amount of damages, you should consider the following elements:


Medical expenses.  Medical expenses are the cost of medical care, services and supplies reasonably required and actually given in the treatment of the plaintiff as shown by the evidence [and the present cash value of similar services likely to be required in the future.]

 
Loss of earning capacity.  Loss of earning capacity is the value of earning capacity that has been lost in the past [and the present cash value of lost earning capacity that is likely to be lost in the future] as a result of the injury in question.


It is not the loss of time or actual earnings that make up this item of damages, but the loss of the ability to earn.  There may be a loss of earning capacity even though there has been no loss of earnings [and even though the plaintiff made more money after the accident than before.]  The loss of the ability to earn money may include, but is not limited to, actual loss of income.


In deciding what, if any, award should be made for loss of the ability to earn, you should consider any evidence of plaintiff’s earning capacity, including, among other things, the plaintiff’s health, age, character, occupation, past earnings, intelligence, skill, talents, experience and record of employment.  


Pain and suffering.  Pain and suffering is reasonable compensation for any physical pain and discomfort and for any mental pain and discomfort suffered by the plaintiff, [and the present cash value for physical and mental discomfort likely to be experienced in the future.]   Mental discomfort includes anguish, grief, shame, or worry.


Permanent Injury.  A permanent injury is an injury that the plaintiff must live with for the rest of the plaintiff’s life that may result in inconvenience or the loss of physical vigor.  Damages for permanent injury may be awarded whether or not it causes any pain or inconvenience.  


Disfigurement.  Disfigurement is a specific type of permanent injury that impairs a person’s beauty, symmetry or appearance. 


Loss of enjoyment of life:  Loss of the enjoyment of life takes into account the   loss of the normal enjoyments and pleasures in life in the future as well as limitations on the person’s lifestyle resulting from the injury.


Pain and suffering, permanent injury, disfigurement, and loss of enjoyment of life are separate types of losses.  A plaintiff is entitled to recover for these losses if the plaintiff proves by a preponderance of the evidence that each was caused by the defendant’s fault.  

No definite standard or method of calculation is prescribed by law by which to fix reasonable compensation for pain and suffering, permanent injury, disfigurement, and loss of enjoyment of life.  Nor is the opinion of any witness required as to the amount of such reasonable compensation.  In making an award for pain and suffering, loss of enjoyment of life, and/or permanent injury, you shall exercise your authority with calm and reasonable judgment and the damages you fix shall be just and reasonable in light of the evidence.


USE NOTE

This instruction consolidates instructions from previous editions of this text - T.P.I. Civil 14.01, 14.10, 14.11, 14.13, and 14.16.  It is intended to be a comprehensive damage instruction for all personal injury cases in which there is some element of bodily harm.  The instruction is not necessarily appropriate in cases where there is no bodily harm and the plaintiff is seeking damages for emotional distress.

In a health care liability action, this instruction may have to be modified to comply with Tenn. Code Ann. § 29-26-119 unless the evidence submitted to the jury has excluded medical expenses and lost wages which have been reimbursed to plaintiff.  McDaniel v. General Care Corp., 627 S.W.2d 129 (Tenn. App. 1981). See the discussion below in the Comment.
If the plaintiff has not alleged or proven any element of damage included in the pattern instructions, it should be deleted from the charge to the jury. 

COMMENT

Overstreet v. Shoney’s, Inc., 4 S.W.3d 694 (Tenn. App. 1999) discusses each element of personal injury damages, the quantum of proof that must be presented by the plaintiff to permit any particular element of damages to go to the jury, and the use of an itemized verdict form for compensatory damages.


Laxton v. Orkin Exterminating Co., 639 S.W.2d (Tenn. 1982), discusses damages that may be awarded for mental disturbance even though the physical injury is minor. 


Damages



A party is entitled to recover reasonable medical expenses for examination, etc., in an effort to determine if personal injuries were sustained as a result of defendant’s negligence even though it develops that the party suffered no personal injury.  Newsom v. Markus, 588 S.W.2d 883 (Tenn. App. 1979).


In Smith v. Gore, 728 S.W.2d 738 (Tenn. 1987), commented upon at 55 Tenn.L.Rev. 153 (1987), the court addressed the damages that may be recovered in a medical malpractice action for wrongful pregnancy, and held that the costs involved in rearing a normal, healthy child are not recoverable.


It is not the loss of time or actual earnings that the wrongdoer must pay for, but the loss of the ability to earn.  There may be a loss of earning capacity though there has been no loss of earnings.  Dixie Feed & Seed Co. v. Byrd, 376 S.W.2d 745 (Tenn. App. 1963); Southern Coach Lines v. Wilson, 214 S.W.2d 55 (Tenn. App. 1948).  Evidence of past earnings is proper to show the value of earning capacity, as well as work habits and employment record.  Clinchfield Railroad Co. v. Forbes, 417 S.W.2d 210 (Tenn. App. 1966).

In Federal Employers’ Liability Act (FELA) cases, “fear of cancer must be ‘genuine and serious’ to be compensable.”  Hensley v. CSX Transp., Inc., 310 S.W.3d 824 (Tenn. Ct. App. 2009).   See also CSX Transp., Inc. v. Hensley, 129 S. Ct. 2139, 173 L. Ed. 2d 1184 (2009).

The Tennessee Supreme Court’s decision in Dedmon v. Steelman, 535 S.W.3d  431, (Tenn. 2017) re-affirmed prior law that the plaintiff may recover the full, undiscounted value of medical expenses, assuming there is competent evidence that the medical expenses were reasonable and necessary for services and supplies provided for diagnosis and treatment of the plaintiff, notwithstanding any suggestion in West v. Shelby County Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants are permitted to introduce competent evidence that the bills were unreasonable, unnecessary, or that the services and supplies were not actually provided, but in doing so cannot violate the collateral source rule.

A different rule may well apply in health care liability actions. Although Dedmon was not a health care liability action, Dedmon indicates that the collateral source rule was abrogated in health care liability actions via Tenn. Code Ann. § 29-26-119. 535 S.W.3d at 445 and 454, fn. 25. A recent Court of Appeals opinion held that Tenn. Code Ann. § 29-26-119 “does not alter or abrogate the evidentiary aspect of the collateral source rule” and that it was reversible error for the trial judge in a health care liability action to allow defense counsel to cross-examine plaintiff’s experts and otherwise introduce testimony that the government programs will provide services at no charge to plaintiff. McKenzie v. Women’s Health Services-Chattanooga, P.C., 2018 WL 4005511, *6-8 (Tenn. Ct. App. Aug. 20, 2018) (Rule 11 den., designated “Not for Citation by Tenn. Sup. Ct. Order of February 20, 2019). The Tennessee Supreme Court refused to accept discretionary review of the case, but indicated its disapproval with the intermediate court’s ruling concerning the collateral source rule and Tenn. Code Ann. § 29-26-119 by designating the opinion as “Not for Citation” under Supreme Court Rule 4, § E. Id. Thus, the current state of the law concerning the interaction of evidentiary aspect of the collateral source rule and Tenn. Code Ann. § 29-26-119 is unclear.


T.P.I.  ‒  Civil

Number


(1.)  Personal Injury

Medical Bill Presumption
14.12

Aggravation of Pre-Existing Condition 
14.14

Loss of Business Profits
14.15

Negligent Infliction of Severe or Serious Emotional Injury 
14.17
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14.20
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14.25
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14.26
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T.P.I.  - CIVIL 14.12


MEDICAL BILL PRESUMPTION


[In this case, some medical bills have been introduced in evidence.  Because these bills do not exceed [a certain sum established by law], you shall presume these expenses were reasonable and necessary].


USE NOTE


This instruction should be used following T.P.I.  - Civil 14.01 when the plaintiff has met the requirements of Tenn. Code Ann. § 24-5-113.  The statute creates “prima facie evidence” and a “prima facie presumption” of the necessity and reasonableness of medical bills not exceeding $4,000.00 paid or incurred for which a copy is attached as an exhibit to the complaint.  The meaning of this statute is that absent contrary evidence presented by the defendant, the plaintiff is entitled to a finding of reasonableness and necessity, without providing other evidence to that effect.  See generally Matthews v. Cumberland Chevrolet Co., 640 S.W.2d 582 (Tenn. App. 1982), apparently construing “prima facie evidence” in Tenn. Code Ann. § 24-5-111 to shift the burden of both production and persuasion to the defendant.


Thus, this instruction should not be used if the defendant has introduced evidence contradicting either the reasonableness or necessity of the medical bills.  While it is not clear from the statute, these instructions assume that the statute shifts only the burden of production.  Therefore, if the defendant presents evidence to rebut the statutory presumption, then only T.P.I.-  Civil 14.01, which leaves the burden of persuasion on the plaintiff, should be used.

Medical bills cannot be redacted to an amount under the statutory presumption to invoke the presumption.  Borner v. Autry, 284 S.W.3d 216 (Tenn. 2009).

T.P.I.  - CIVIL 14.14


AGGRAVATION OF PRE-EXISTING CONDITION


A person who has a condition or disability at the time of an injury is entitled to recover damages only for any aggravation of the pre-existing condition.  Recovery is allowed even if the pre-existing condition made plaintiff more likely to be injured and even if a normal, healthy person would not have suffered substantial injury.


A plaintiff with a pre-existing condition may recover damages only for any additional injury or harm resulting from the fault you may have found in this case.  


If you find that defendant’s fault aggravated plaintiff’s pre-existing condition you must apportion the amount of disability and pain between that caused by the pre-existing condition and that caused by the incident. If, however, you find that defendant’s fault aggravated plaintiff’s pre-existing condition and you find that plaintiff’s pre-existing condition had caused plaintiff no harm, pain or suffering before this incident, [or if you find that the defendant’s fault makes it  impossible to apportion the amount of disability or pain that pre-existed the incident], then defendant is responsible for all harm caused by the incident even though it is greater because of the pre-existing condition than it might otherwise have been.

USE NOTE


This instruction is designed to cover both the aggravation of a patent pre-existing injury or condition and the activation of a latent disease or condition.

COMMENT


See Haws v. Bullock, 592 S.W.2d 588(Tenn. App. 1979).  

T.P.I.  - CIVIL 14.15


LOSS OF BUSINESS PROFITS


A plaintiff who is in a personal business may recover damages for profits lost as a direct result of plaintiff’s inability, because of injury, to devote personal skill, talent or ability to the business.  It must appear that plaintiff’s personal services were [are] necessary to the business and that loss has resulted [will result] from plaintiff’s absence.  If plaintiff’s services were [are] replaceable, the measure of damages would be the cost of hiring a substitute.


USE NOTE


To consider business profits, the evidence must show that plaintiff’s personal services were necessary to the business or that loss would result from his absence.  If such services were replaceable, the measure of damages would be the cost of hiring a substitute.

T.P.I.  - CIVIL 14.17

NEGLIGENT INFLICTION OF SEVERE 

OR SERIOUS EMOTIONAL INJURY

The plaintiff claims damages for serious or severe emotional injury.  A serious or severe emotional injury occurs when a reasonable person, normally constituted, would be unable to adequately cope with the mental stress caused and brought about by the circumstances of the case.  [Such serious or severe emotional injury must be supported by expert medical or scientific proof.]


There is no mathematical formula for computing reasonable compensation for negligent infliction of serious or severe emotional injury, nor is the opinion of any witness required as to the amount of such compensation.


In making an award for such damages, you must use your best judgment and establish an amount of damages that is fair and reasonable in light of the evidence before you.
USE NOTE


This instruction contemplates a situation where a plaintiff was involved in an incident and received only emotional (as opposed to physical) injuries.  The decision in Camper v. Minor, 915 S.W.2d 437 (Tenn. 1996) makes it clear that Tennessee law no longer requires that there be a physical injury or physical manifestation of an emotional injury before a recovery in tort is permitted.


The instruction assumes that the claim is what the Tennessee Supreme Court calls a “stand-alone” claim.   A stand-alone claim is a claim seeking recovery of damages for an emotional injury unaccompanied by any physical injury or filed in conjunction with another tort claim.  When the claim for negligent infliction of severe or serious emotional injuries is one of two or more claims arising from the same incident (a “parasitic” claim) the plaintiff need not introduce evidence of expert medical or scientific proof.  See, e.g., Estate of Amos v. Vanderbilt University, 62 S.W.3d 133 136-37 (Tenn. 2001).  Therefore, if the claim is a parasitic claim, the third sentence of the first paragraph of the instruction should be omitted.


When a plaintiff makes a claim for serious or severe emotional injury arising out of witnessing an injury or death to a third person (as permitted by Ramsey v. Beavers, 931 S.W.2d 527 (Tenn. 1996)), the plaintiff must also demonstrate  (1) sufficient proximity to the injury producing event to allow sensory observation by the plaintiff; (2) that the injury to the third person was, or is reasonably perceived to be serious or fatal; and (3) that the plaintiff’s relationship to the third person was “close.” 

COMMENT

In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 (Tenn. 2012), the Court provided a non-

exhaustive list of factors that could support a plaintiff’s claim that he or she has suffered a serious mental injury (See comment to T.P.I—Civil 4.35).
Injury-producing event was not required to be sudden to support parents' bystander negligent infliction of emotional distress (NIED) claim against hospital, alleging that parents witnessed a series of events in which hospital promised to provide specific care to child, all while failing to provide the promised care, which led to child's cardiac arrest and eventual death, but rather series of failures over a specific period of time constituted injury-producing event for purposes of bystander NIED claim. Henderson v. Vanderbilt University, 534 S.W.3d 426 (Tenn. Ct. App. 2017).


T.P.I.  - CIVIL 14.20


PERSONAL INJURY - SPOUSE

If, in accordance with these instructions, you are to determine damages for the plaintiff             (injured spouse)                    you should also determine the damages for the plaintiff           (other spouse)                  .              (other spouse)                  would be entitled to recover the following elements of damage if established by the evidence:


1.
The reasonable value of medical care, services and supplies reasonably required and actually given in the treatment of the spouse;


2.
Expenses reasonably incurred in attending the spouse in the hospital;


3.
The reasonable value of the injured spouse’s services this plaintiff has lost [and the present cash value of such services plaintiff is reasonably certain to lose in the future;] and


4.
The reasonable value of the spouse’s companionship and acts of love and affection this plaintiff has lost [and the present cash value of such acts plaintiff is reasonably certain to lose in the future] but would have received in the usual course of the parties’ married life.

USE NOTE


Number 1 above should not be used if the spouse has sued for (his) (her) own medical expenses. The fault, if any, of physically injured spouse either reduces or bars recovery on the other spouse’s loss of consortium.  Tuggle v. Allright Parking Systems, 922 S.W.2d 105 (Tenn. 1996).

COMMENT


With regard to Number 2, see Hammonds v. Mansfield, 41 Tenn. App. 515, 296 S.W.2d 652, 661 (1955).


The statute, Tenn. Code Ann. § 25-1-106, giving the wife the right to claim loss of consortium does not mention a claim for “services”.  It is not necessary for the wife to testify or participate in the trial and this charge should be given where the husband’s proof as to injuries and disabilities clearly establish her loss of consortium.  Swiney v. Malone Freight Lines, 545 S.W.2d 112 (Tenn. App. 1976).

The Tennessee Supreme Court’s decision in Dedmon v. Steelman, 535 S.W.3d  431, (Tenn. 2017) re-affirmed prior law that the plaintiff may recover the full, undiscounted value of medical expenses, assuming there is competent evidence that the medical expenses were reasonable and necessary for services and supplies provided for diagnosis and treatment of the plaintiff, notwithstanding any suggestion in West v. Shelby County Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants are permitted to introduce competent evidence that the bills were unreasonable, unnecessary, or that the services and supplies were not actually provided, but in doing so cannot violate the collateral source rule.


T.P.I.  - CIVIL 14.25


INJURY TO MINOR


SUIT BY PARENTS AND MINOR


This lawsuit involves two separate claims.  First is a claim by

              (minor)              for damages for injuries.  The second claim is by

         (minor’s parent[s])            for medical expenses incurred [and for loss of the earnings and services of the minor during minority].


If, in accordance with these instructions, you are to determine the amount of damages sustained by the minor, ___________, and the parent[s] ___________, you should fix an amount for each of the following elements of loss or harm provided it was or will be suffered by the minor or the parent[s] and legally resulted from the fault you have assigned.


[Here list elements of damage set out in T.P.I.  - CIVIL - 14.26 & 14.27.]

USE NOTE


This is an introductory instruction to be used when both the minor and at least one of his parents bring suit for separate claims.  The use of the archaic form, “by next friend”, causes considerable confusion as to whom the plaintiff is.  However, it should be remembered that the next friend serves only to satisfy the clerk that someone is responsible for court costs and he is not a plaintiff.  See Tenn.R.Civ.P. 17.03.

The Tennessee Supreme Court’s decision in Dedmon v. Steelman, 535 S.W.3d  431, (Tenn. 2017) re-affirmed prior law that the plaintiff may recover the full, undiscounted value of medical expenses, assuming there is competent evidence that the medical expenses were reasonable and necessary for services and supplies provided for diagnosis and treatment of the plaintiff, notwithstanding any suggestion in West v. Shelby County Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants are permitted to introduce competent evidence that the bills were unreasonable, unnecessary, or that the services and supplies were not actually provided, but in doing so cannot violate the collateral source rule.

T.P.I.  - CIVIL 14.26

MINOR’S DAMAGES


The minor’s damages shall include:


1.
[insert the general instruction for physical pain and mental suffering - T.P.I.  - CIVIL 14.01];

2.
The present cash value of the earning capacity that will be lost after the minor becomes 18 years of age;


3.  The reasonable value of medical care, services and supplies reasonably required and actually given in the treatment of [the minor] that are [his] [her] responsibility; and


4.
The present cash value of any medical care and treatment reasonably certain to be required in the future.


USE NOTE


This instruction must be preceded by the compensatory damages instruction (T.P.I.  - Civil 14.01). Do not use the listed factors upon which there is no evidence.  It should be remembered that both parents and the minor cannot be awarded a verdict for the same damages.


COMMENT


There is some confusion whether a minor (as opposed to the parents of a minor) can bring a suit for pretrial medical expenses incurred because of the diagnosis and treatment of injuries alleged to have been incurred because of a defendant’s negligence. Compare Blackwell v. Sky High Sports Nashville Operations, LLC, 523 S.W.3d 624 (Tenn. Ct. App. 2017) with Palanki ex rel. Palanki v. Vanderbilt Univ., 215 S.W.3d 380 (Tenn. Ct. App. 2006).

There is no doubt that the minor can recover medical expenses when it has been demonstrated that he or she actually paid the expenses or is obligated to pay the expenses. Blackwell v. Sky High Sports Nashville Operations, LLC, 523 S.W.3d 624, 660 (Tenn. Ct. App. 2017). And there also is no doubt that a minor can recover damages for medical expenses incurred during minority when he or she has no parents. Wolfe v. Vaughn, 177 Tenn. 678, 152 S.W.2d 631 (Tenn. 1941). Usually, the expenses are incurred and / or paid by the parents, and the parents are the appropriate party to bring a claim for the expenses incurred or paid.

The difficulty arises when the parent incurred or paid medical bills for the minor but the parent’s claim for those expenses is not viable. (This can arise in several situations, e.g., the parent fails to file suit within the applicable statute of limitations or the parent signed an enforceable waiver of the right to bring suit a claim.) Palanki holds that the minor can recover for reasonable and necessary payments in such circumstances so long as the parent has not made a claim for such expenses (thus avoiding the defendant paying twice for a single loss). Blackwell (fully aware of Palanki) submits that Palanki is not good law and holds that a minor cannot recover the expenses unless he or she actually paid the expenses or is obligated to pay them. Blackwell did not address the issue of whether the existence of a subrogation interest enforceable against the child held by a private or government insurer would give the child the right to recover medical bills.

Judges and lawyers are urged to consult to determine the current state of the law on this issue before determining how to charge a jury.


Future Medical Expenses:  The Restatement (Second) of Torts § 703(b) (1977), and perhaps a majority of states, permit the parent to recover medical expenses occurring after trial but before emancipation.  There is also considerable authority for the proposition that the cost of future medical expenses is more properly left to an action brought by the child.  2 F. Harper, F. James & O. Gray, The Law of 

Torts § 8.8 at 540-43 (1986).  There are no Tennessee decisions directly addressing this issue.  See Brooks v. Brooks, 166 Tenn. 255, 258, 61 S.W.2d 654, 655 (1933) (“Whatever may be the correct rule to be followed in an action brought in the name of the dependent child, we are satisfied that a judgment or decree for future support of the child may not be rendered in an action brought for that purpose by the mother in her own name and right [against the father/ex-husband]”).  But see Feldman, Parent’s Cause of Action in Tennessee for Injured Child’s Lost Earnings and Services, Expenses and Lost Society:  A 

Comparative Analysis, 51 Tenn.L.Rev. 83, 110 (1983) (contending that Tennessee follows the majority and “better” view).

The Tennessee Supreme Court’s decision in Dedmon v. Steelman, 535 S.W.3d  431, (Tenn. 2017) re-affirmed prior law that the plaintiff may recover the full, undiscounted value of medical expenses, assuming there is competent evidence that the medical expenses were reasonable and necessary for services and supplies provided for diagnosis and treatment of the plaintiff, notwithstanding any suggestion in West v. Shelby County Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants are permitted to introduce competent evidence that the bills were unreasonable, unnecessary, or that the services and supplies were not actually provided, but in doing so cannot violate the collateral source rule.

T.P.I.  - CIVIL 14.27

PARENTS’ DAMAGES


The amount of the award to the parent[s] shall include:


1.
The reasonable value of medical care, services and supplies reasonably required and actually given in the treatment of [the minor;


2.
Monetary loss, if any, actually suffered or reasonably certain to be suffered in the future by the parent[s] because of the loss of the minor’s services that would have been performed prior to the child’s 18th birthday; and


3.
Loss of the minor’s earnings, if any, actually suffered or reasonably certain to be suffered in the future by the parent[s] prior to the child’s 18th birthday as a result of the minor’s inability to pursue an occupation or employment.


USE NOTE


This instruction must be preceded by the compensatory damages instruction (T.P.I.  ‒ Civil 14.01).  Caution is required when the parent’s negligence is involved.  Principles of comparative fault apply both as to an injured minor and to the parents who sue in a derivative action.


COMMENT


See Tenn. Code Ann. § 20-1-105, with regard to the parents’ claim for expenses and services and the relative rights of each parent.  See generally Feldman, Parent’s Cause of Action in Tennessee for Injured Child’s Lost Earnings and Services, Expenses and Lost Society: A Comparative Analysis, 51 Tenn.L.Rev. 83 (1983).

The Tennessee Supreme Court’s decision in Dedmon v. Steelman, 535 S.W.3d  431, (Tenn. 2017) re-affirmed prior law that the plaintiff may recover the full, undiscounted value of medical expenses, assuming there is competent evidence that the medical expenses were reasonable and necessary for services and supplies provided for diagnosis and treatment of the plaintiff, notwithstanding any suggestion in West v. Shelby County Healthcare Corp., 459 S.W.3d 33 (Tenn. 2014) to the contrary. Defendants are permitted to introduce competent evidence that the bills were unreasonable, unnecessary, or that the services and supplies were not actually provided, but in doing so cannot violate the collateral source rule.

(2.)  Wrongful Death

T.P.I.  - Civil

Number

Wrongful Death
14.30

Present Cash Value - Wrongful Death
14.31


T.P.I.  - CIVIL 14.30


WRONGFUL DEATH


In this case, suit has been brought for damages alleging the death of 

               (deceased)                  was caused by the fault of the defendant.  If you decide to award damages, there are two classes of damages you may consider:


First, those damages sustained immediately by the injured party including compensation for the following:  


1.
The mental and physical suffering actually endured by the injured party between the injury and death;


2.
Medical expenses necessitated by the injury, including expenditures for doctors, nurses, hospital care, medicine and drugs;


3.
Reasonable funeral expenses; and


4.
Loss of earning capacity during the period from injury to death.


You may not speculate as to whether conscious pain and suffering actually did exist between the injury and death.  If, however, you find that there was such pain and suffering prior to death, you must award damages for it.


The second class of damages that may be awarded is the present cash value of the pecuniary value of the life of the deceased.  In determining this value, you should take into consideration the following factors:


1.  The age of the deceased;


2.  The condition of health of the deceased;


3.  The life expectancy of the deceased;


4.
The strength and capacity of the deceased for work and for earning money through skill in any art, trade, profession, occupation, or business; 


5.
The personal habits of the deceased as to sobriety and industry; and


6.
The reasonable value of the loss of consortium suffered by the [wife] [and] [children] of the deceased.


“Consortium” is a legal term consisting of several elements.  It includes both tangible services provided by a family member, as well as intangible benefits each family member receives from the continued existence of other family members.  Such intangible benefits include love, affection, attention, education, guidance, care, protection, training, companionship and cooperation [and, in the case of a spouse, sexual relations] that the [wife] [and] [children] would reasonably be certain to have received during the life of the deceased.


[In determining whether to award damages for loss of consortium for the death of a parent, you should consider the age of the [child] [children], closeness of relationship, dependence and any other factors that reflect upon the relationship between parent and child.]


[In determining whether to award damages for loss of consortium for the death of a child, you should consider the age of the deceased and the [parent(s)], closeness of the relationship, dependence and any other factors that reflect upon the relationship between the deceased and the [parent(s)].]


In weighing these factors, you should consider the fact that expectancy of life is, at most, a probability based upon experience and statistics.  You should be mindful of the possibility that the earnings of an individual are not always uniform over a period of time.  You should consider not only the most optimistic expectations of the future, but also the most pessimistic, and all of the uncertainties between the extremes.


Finally, when determining the amount of damages based upon life expectancy and earning capacity, you should deduct the present cash value of  the deceased’s living expenses had the deceased lived.  These living expenses are those that under the deceased’s standard of living would have been reasonably necessary to keep the deceased in such a condition of health and well-being as to maintain the capacity to earn money.


USE NOTE


The final paragraph, permitted by Wallace v. Couch, 642 S.W.2d 141 (Tenn.1982), should be used only when there is sufficient evidence upon which the jury can base the deduction.  The quantum of such evidence is not clearly indicated in Wallace.  See Mem.St.U.L.Rev. 624, 632-32 (1982).


The instruction defining “present cash value” in a wrongful death case is found at T.P.I.  - Civil 14.31.



COMMENT


The right to damages for wrongful death is strictly by statute in Tennessee and the only right of action not abated by death is the right the deceased would have had against the wrongdoer had death not ensued.  Tenn. Code Ann. § 20-5-106.  Therefore, neither spouse, child, parent, nor any other person has a right of action, no new right being created.


The language concerning optimistic versus pessimistic expectations is found in Bellamy v. Sadler, 640 S.W.2d 20 (Tenn. App. 1982), quoting Smith v. Bullington, 499 S.W.2d 649 (Tenn. App. 1973).  It appears to be a useful guide for a jury, which might otherwise be inclined to return the maximum amount of money a decedent might have earned regardless of personal circumstances.


The requirement that living expenses be deducted was recognized in Wallace v. Couch, 642 S.W.2d 141 (Tenn. 1982).  Living expenses should be calculated by deducting the prospective personal expenses of the decedent from gross earnings.  The remainder, possibly less other deductions, can be considered as probable contributions to beneficiaries or as the ultimate loss to the decedent’s estate; Id. at 143.  The court in Wallace appeared to place on the defendant the burden of going forward with evidence upon which the jury can base such a deduction.  Thus, some evidence of the decedent’s personal maintenance expenses must have been introduced in order for the instructions to be given., Id. at 144.  The burden of persuasion with regard to net damages apparently remains with the plaintiff.


Recovery for wrongful death is based upon the pecuniary value of the life of the deceased.  Testimony of the commission of a crime by deceased would reflect upon the deceased’s character and his ability and inclination to honestly earn a livelihood and is competent on the question of the pecuniary value of the life of the decedent.  Thecommission of a crime places one’s future in jeopardy and, if convicted, could render one’s ability to support his family completely ineffectual, Hensley v. Harbin, 782 S.W.2d 480 (Tenn. App. 1989).


Where character is directly at issue in a civil case, character evidence necessarily is relevant and admissible under T. R. Ev. 405(b).


A deceased’s personal habits as to sobriety are admissible in a wrongful death case even if prejudicial.  Kirksey v. Overton Pub. Inc., 804 S.W.2d 68 (Tenn. App. 1990).


Damages for loss of consortium are not a separate cause of action but “... may be considered when calculating the pecuniary value of a deceased’s life.”  Jordan v. Three Rivers Hospital, 984 S.W.2d 593, 601 (Tenn. 1999).


Hancock v. Chattanooga-Hamilton County Hospital Authority, 54 S.W.3d 234 (Tenn. 2001) allows recovery for filial consortium damages under Tenn. Code Ann. § 20-5-113.  See also  Rothstein v. Orange Grove Center, Inc., 60 S.W.3d 807 (Tenn. 2001).

T.P.I.  - CIVIL 14.31

PRESENT CASH VALUE - WRONGFUL DEATH


I have used the expression “present cash value” in these instructions concerning damages for certain losses that may be awarded in this case.


In determining the pecuniary value of the life of [      ( deceased)      ], you must adjust the award to allow for the reasonable earning power of money and the impact of inflation.


“Present cash value” means the sum of money needed now, which when added to what that sum that may reasonably be expected to earn in the future when invested, would equal the amount of damages at the time in the future when the earnings would have been received, living expenses incurred and the loss of consortium experienced. You should also consider the impact of inflation, its impact on wages and its impact on purchasing power in determining the present cash value of future damages.
(3.)  Damage to Personal Property

T.P.I.  - Civil

Number

Damage to Personal Property
14.40

Repair Bill - Presumption
14.41

Personal Property - Lost or Destroyed
14.42

Loss of Use
14.43


T.P.I.  - CIVIL 14.40


DAMAGE TO PERSONAL PROPERTY


The measure of damage to personal property is as follows:


If the damages have been repaired or the property is capable of repair so that the three factors of function, appearance, and value have been or will be restored to substantially the same value as before the incident, then the measure of damages is the reasonable cost of repairs necessary for the restoration plus any loss of use pending the repairs.


If [the damages have not been repaired] [the property is not capable of repair] so as to restore function, appearance, and value as they were immediately before the incident, then the measure of damages is the difference in the fair market value of the property immediately before the incident and immediately after the incident.

USE NOTE


An exception to the general rule has been recognized as follows: If plaintiff’s personal property has been negligently destroyed by the defendant and the property cannot be replaced within a reasonable period of time, plaintiff may recover damages for [the loss of use] [lost profits] as a result of the destruction of the property.  Tire Shredders, Inc. v. ERM-North Central, 15 S.W.3d 849, 857 (Tenn. App. 1999).  See T.P.I.  - Civil 14.43.

COMMENT


Yazoo & M. V. R. Co. v. Williams, 182 Tenn. 241, 185 S.W.2d 527, 529-30 (1945), sets out the alternative measures of damage in this instruction.  With regard to loss of usepending repairs, see Corporate Air Fleet of Tenn., Inc. v. Gates Learjet, Inc., 589 F.Supp. 1076, 1082 (M.D.Tenn.1984) and T.P.I.  - Civil 14.43.

T.P.I.  - CIVIL 14.41


REPAIR BILL PRESUMPTION


In this case, some repair bills have been introduced in evidence.  If you find that the bills were incurred and paid to repair the damaged property, to the extent the bills do not exceed the sum of One Thousand Dollars ($1,000), there is a legal presumption that these expenses were reasonable and were necessary for the restoration of the property.  


USE NOTE


This rebuttable presumption, and the conditions for its use, are found at Tenn. Code Ann. § 24-5-114.  This instruction should be used:  (1) following T.P.I.  - Civil 14.40 and (2) only if the defendant has not offered proof  rebutting the reasonableness or necessity of the bills.  See generally Comment to T.P.I.  - Civil 14.12 (Medical Bill Presumption).

T.P.I.  - CIVIL 14.42

PERSONAL PROPERTY - LOST OR DESTROYED


The measure of damages for personal property either lost or destroyed is the fair market value of such property at the time and place of its loss or destruction.

T.P.I.  - CIVIL 14.43

LOSS OF USE


The measure of damages for loss of use is reasonable compensation to the plaintiff for being deprived of the use of the [automobile] [property] during the time reasonably necessary for repair of the damage caused by the incident.  In determining this amount, you may consider the reasonable rental cost of an [automobile] [property] for that period of time and the use or lack of use the plaintiff would have made of it except for the incident.

COMMENT


See Perkins v. Brown, 132 Tenn. 294, 177 S.W.2d 1158 (1915); Corporate Air Fleet 

of Tenn., Inc. v. Gates Learjet, Inc., 589 

F.Supp. 1076, 1082 (M.D.Tenn. 1984).

(4.)   Damage to Real Property

T.P.I.  - Civil

Number

Damage to Real Property
14.45


T.P.I.  - CIVIL 14.45


DAMAGE TO REAL PROPERTY

The measure of damage to real property is the lesser of the following amounts:


1.  The reasonable cost of repairing the damage to the property; or


2.
The difference between the fair market value of the premises immediately prior to and immediately after the damage.


USE NOTE


A rebuttable presumption of the reasonableness and necessity of repair bills not exceeding $1,000 is provided in Tenn. Code Ann. § 24-5-114.  See T.P.I.  - Civil 14.41 (Repair bill Presumption).


COMMENT


See Mink v. Majors, 39 Tenn. App. 50, 279 S.W.2d 714 (1953); Williams v. Southern Railway Co., 396 S.W.2d 98 (Tenn. App. 1965).



For damages in real estate contracts, see Turner v. Benson, 672 S.W.2d 752 (Tenn. 1984); Testaman v. Tragesser, 789 S.W.2d 553 (Tenn. App. 1989).

B.  Miscellaneous Damage Instructions

T.P.I.  - Civil

Number

Determining Future Damages Without Speculation
14.50

Personal Injury - Duty to Mitigate
14.51

Property Damage - Duty to Mitigate
14.52

Life Expectancy
14.53

Meaning of Present Cash Value
14.54

Punitive Damages (for cases accruing before October 1, 2011)
14.55

Punitive Damages (for cases accruing on or after October 1, 2011)
14.55A

Punitive Damages - Amount
14.56

Removal of Caps on Non-Economic and Punitive Damages (for cases accruing on or after          October 1, 2011) (DO NOT INCLUDE TITLE IN JURY CHARGE)
14.57A

T.P.I.  - CIVIL 14.50

DETERMINING FUTURE DAMAGES WITHOUT SPECULATION


If you are to determine a party’s damages, you must compensate that party for loss or harm that is reasonably certain to be suffered in the future as a result of the injury in question.  You may not include speculative damages, which is compensation for future loss or harm that, although possible, is conjectural or not reasonably certain. 


COMMENT


A physician’s opinion concerning the physical condition of his patient must be reasonably certain both as to the cause of the physical condition and its future effects.  Porter v. Green, 745 S.W.2d 874 (Tenn. App. 1987).


The law prohibits damages as speculative only when the existence of damage is uncertain, not when merely the amount of damage is uncertain. Overstreet v. Shoney’s, 4 S.W.3d 694, 703 (Tenn. App. 1999).

T.P.I.  - CIVIL 14.51

PERSONAL INJURY 

 DUTY TO MITIGATE


A person who has been injured has the duty to mitigate damages by using reasonable diligence in caring for an injury and employing reasonable means to accomplish healing.  When one does not use reasonable diligence to care for injuries and they are aggravated as a result of that failure, the damages you determine must be limited to the amount of damage that would have been suffered had the injured person used the diligence required.


[The mere fact that a competent physician advised an injured person to submit to a course of treatment or surgery does not require you to conclude that the injured person was negligent or unreasonable in declining that treatment or surgery.  Other factors confronting the injured person must be considered in determining whether, although refusing to follow a physician’s advice, the person nevertheless used reasonable diligence in caring for the injuries.]


T.P.I.  - CIVIL 14.52


PROPERTY DAMAGE 


 DUTY TO MITIGATE


A person whose property has been damaged by the wrongful act of another is bound to use reasonable care to avoid loss and to minimize damages.  A party may not recover for losses that could have been prevented by reasonable efforts or by expenditures that might reasonably have been made.

T.P.I.  - CIVIL 14.53
LIFE EXPECTANCY


The life expectancy read to you is not conclusive but is an average life expectancy of persons who have reached a certain age.  You should be aware that many persons live longer, and many die sooner, than the average.  This figure may be considered by you in connection with other evidence relating to the probable life expectancy of [plaintiff] [deceased] including evidence of the [plaintiff’s] [deceased’s] health, occupation, habits and other activities.

USE NOTE


Some persons have a tendency to use the life expectancy of the plaintiff at the time of the accident and then ask the jury to consider that life expectancy from the day of trial.  If life expectancy at the time of the accident is used, the time from accident to trial should be subtracted.  The better practice is to use the life expectancy of the plaintiff based upon the age at the time of trial instead of at the time of the accident.

T.P.I.  - CIVIL 14.54

MEANING OF PRESENT CASH VALUE


I have used the expression “present cash value” in these instructions concerning damages for future losses that may be awarded to the plaintiff.


In determining the damages arising in the future, you must determine the present cash value of those damages.  That is, you must adjust the award of those damages to allow for the reasonable earning power of money and the impact of inflation.


“Present cash value” means the sum of money needed now which, when added to what that sum may reasonably be expected to earn in the future when invested, would equal the amount of damages, expenses, or earnings at the time in the future when the damages from the injury will be suffered, or the expenses must be paid, or the earnings would have been received.  You should also consider the impact of inflation, its impact on wages, and its impact on purchasing power in determining the present cash value of future damages.

USE NOTE


Reference to the Consumer Price Index published by the Bureau of Labor Statistics of the United States Department of Labor is the most common way to calculate a change in the value of money over time under Tennessee law. 


The Tennessee Supreme Court has endorsed the consumer price index as an accurate measure of the change in the purchasing power of a dollar. Tennessee U.D.C. v. Vanderbilt University, 174 S.W.3d 98, 119 (Tenn. Ct. App. 2005).


T.P.I.  - CIVIL 14.55


PUNITIVE DAMAGES

(for cases accruing before October 1, 2011)


Plaintiff has asked that you make an award of punitive damages, but this award may be made only under the following circumstances.  You may consider an award of punitive damages only if you find that the plaintiff has suffered actual damage as a legal result of the defendant’s fault and you have made an award for compensatory damages.


The purpose of punitive damages is not to further compensate the plaintiff but to punish a wrongdoer and deter others from committing similar wrongs in the future.  Punitive damages are reserved for egregious conduct. Punitive damages may be considered if, and only if, the plaintiff has shown by clear and convincing evidence that a defendant has acted either intentionally, recklessly, maliciously, or fraudulently.  


Clear and convincing evidence is a different and higher standard than preponderance of the evidence.  It means that the defendant’s wrong, if any, must be so clearly shown that there is no serious or substantial doubt about the correctness of the conclusions drawn from the evidence.


A person acts intentionally when it is the person’s purpose or desire to do a wrongful act or to cause the result.


A person acts recklessly when the person is aware of, but consciously disregards a substantial and unjustifiable risk of injury or damage to another.  Disregarding the risk must be a gross deviation from the standard of care that an ordinary person would use under all the circumstances.


A person acts maliciously when the person is motivated by ill will, hatred or personal spite.


A person acts fraudulently when: (1) the person intentionally either misrepresents an existing material fact or causes a false impression of an existing material fact to mislead or to obtain an unfair or undue advantage; and (2) another person suffers injury or loss because of reasonable reliance upon that representation.


If you decide to award punitive damages, you will not assess an amount of punitive damages at this time.  You will, however, report your finding to the court.


USE NOTE

This instruction if based upon Hodges v. S.C. Toof & Co.,  833 S.W.2d 896 (Tenn. 1992), in which a bifurcated proceeding may be required to first determine whether punitive damages are to be assessed and, if so, then a separate hearing is held to determine the amount of such damages. It is not necessary that all four of the grounds for punitive damages be defined and discussed in each trial but any of those grounds not supported by any evidence may be omitted.  Bifurcation is only necessary when requested by the defendant by motion.


COMMENT


Punitive damages are to be awarded only in the most egregious of cases.  After a jury has made an award of punitive damages, the trial judge shall review the award, giving consideration to all matters on which the jury is required to be instructed.  The judge shall clearly set forth the reasons for decreasing or approving all punitive awards in findings of fact and conclusions of law demonstrating a consideration of all factors on which the jury is instructed.  Hodges v. S.C. Toof & Co., 833 S.W.2d 896 (Tenn. 1992).  


Punitive damages may be apportioned among defendants or one or more of them. Also, where a principal is found to be liable for a wrongful act of his agent, done with a bad motive and a disregard of social obligations, the principal may be held for exemplary or punitive damages as well as the agent.  Therefore, when punitive damages are found against the servant, such damages are not legally mandatory as to the principal. Huckeby v. Spangler, 563 S.W.2d 555 (Tenn. 1978). Punitive damages are not intended to compensate an injured plaintiff but may be awarded for the purposes of punishing wrongdoers and deterring them from similar conduct in the future. Huckeby, supra, Coffey v. Fayette Tubular Prod., 929 S.W.2d 326 (Tenn. 1996).


There is no cause of action for punitive damages alone.  Plaintiff must prove a valid cause of action and show that he has been

legally injured in some way.  Such damages may be allowed in case of recision of contract and incidental damages. Hutchison v. Pyburn, 567 S.W.2d 762 (Tenn. App. 1977).  Where there is a finding that plaintiff has suffered no actual damage, no punitive damages may be awarded. Emerson v. Garner, 732 S.W.2d 613 (Tenn. App. 1987); however, where plaintiff has proved an entitlement to injunctive relief, an award for punitive damages may be upheld without an award of compensatory damages. Oakley v. Simmons, 799 S.W.2d 669 (Tenn. App. 1990).  Punitive damages may be awarded in a legal malpractice case provided the culpable conduct established in Hodges is proven by clear and convincing evidence.  Metcalf v. Waters, 970 S.W.2d 448 (Tenn. 1998).  Also, there is no requirement that attempts to conceal be contemporaneous withthe original wrongdoing.  And the harm resulting from the original wrongdoing may be exacerbated by intentional, fraudulent, etc. efforts that prevent the plaintiff from taking immediate corrective action.


Punitive damages may be assessed in retaliatory discharge cases to insure that employers comply with the Workers Compensation Act.  Clanton v. Cain-Sloan, 677 S.W.2d 441 (Tenn. 1984); Coffey v. Fayette Tubular Prod., 929 S.W.2d 326 (Tenn. 1996).


A plaintiff cannot recover both punitive and statutory damages in the same cause of action as it would violate the principle against double recovery.  Concrete Spaces, Inc. v. Sender, 2 S.W.3d 901 (Tenn. 1999).  If the jury and judge determine that the plaintiff is entitled to both forms of enhanced damages, the plaintiff may request that the amount of both types of damages be determined before making an election of which to include in the final judgment.  The court should instruct the jury as to each type of damages including the standards of each type.

T.P.I.  - CIVIL 14.55A

PUNITIVE DAMAGES

(for cases accruing on or after October 1, 2011)

Plaintiff has asked that you make an award of punitive damages, but this award may be made only under the following circumstances.  You may consider an award of punitive damages only if you find that the plaintiff has suffered actual damage as a legal result of the defendant’s fault and you have made an award for compensatory damages.

[However, punitive damages shall not be awarded in any civil action when a defendant demonstrates by a preponderance of the evidence that it was in substantial compliance with applicable federal and state regulations setting forth specific standards applicable to the activity in question and intended to protect a class of persons or entities that includes the plaintiff, if those regulations were in effect at the time the activity occurred.  If you find that the defendant has carried its burden of proof, check the appropriate box on the jury verdict form which concludes your deliberations on punitive damages.]

The purpose of punitive damages is not to further compensate the plaintiff but to punish a wrongdoer and deter others from committing similar wrongs in the future.  Punitive damages are reserved for egregious conduct.  Punitive damages may be considered if, and only if, the plaintiff has shown by clear and convincing evidence that a defendant has acted [intentionally], [recklessly], [maliciously], [or]  [fraudulently].  

Clear and convincing evidence is a different and higher standard than preponderance of the evidence.  It means that the defendant’s wrong, if any, must be so clearly shown that there is no serious or substantial doubt about the correctness of the conclusions drawn from the evidence.

[A person acts intentionally when it is the person’s purpose or desire to do a wrongful act or to cause the result.]

[A person acts recklessly when the person is aware of, but consciously disregards a substantial and unjustifiable risk of injury or damage to another.  Disregarding the risk must be a gross deviation from the standard of care that an ordinary person would use under all the circumstances.]

[A person acts maliciously when the person is motivated by ill will, hatred or personal spite.]

[A person acts fraudulently when: (1) the person intentionally either misrepresents an existing material fact or causes a false impression of an existing material fact to mislead or to obtain an unfair or undue advantage; and (2) another person suffers injury or loss because of reasonable reliance upon that representation.]

If you decide to award punitive damages, you will not assess an amount of punitive damages at this time.  You will, however, report your finding to the court.
USE NOTE


COMMENT


Punitive damages are to be awarded only in the most egregious of cases.  After a jury has made an award of punitive damages, the trial judge shall review the award, giving consideration to all matters on which the jury is required to be instructed.  The judge shall clearly set forth the reasons for decreasing or approving all punitive awards in findings of fact and conclusions of law demonstrating a consideration of all factors on which the jury is instructed.  Hodges v. S.C. Toof & Co., 833 S.W.2d 896 (Tenn. 1992).  


Punitive damages may be apportioned among defendants or one or more of them. Also, where a principal is found to be liable for a wrongful act of his agent, done with a bad motive and a disregard of social obligations, the principal may be held for exemplary or punitive damages as well as the agent.  Therefore, when punitive damages are found against the servant, such damages are not legally mandatory as to the principal. Huckeby v. Spangler, 563 S.W.2d 555 (Tenn. 1978). Punitive damages are not intended to compensate an injured plaintiff but may be awarded for the purposes of punishing wrongdoers and deterring them from similar conduct in the future. Huckeby, 
supra, Coffey v. Fayette Tubular Prod., 929 S.W.2d 326 (Tenn. 1996).


There is no cause of action for punitive damages alone.  Plaintiff must prove a valid cause of action and show that he has been legally injured in some way.  Such damages may be allowed in case of recision of contract and incidental damages. Hutchison v. Pyburn, 567 S.W.2d 762 (Tenn. App. 1977).  Where there is a finding that plaintiff has suffered no actual damage, no punitive damages may be awarded. 

Emerson v. Garner, 732 S.W.2d 613 (Tenn. App. 1987); however, where plaintiff has proved an entitlement to injunctive relief, an award for punitive damages may be upheld without an award of compensatory damages. Oakley v. Simmons, 799 S.W.2d 669 (Tenn. App. 1990).  Punitive damages may be awarded in a legal malpractice case provided the culpable conduct established in Hodges is proven by clear and convincing evidence.  Metcalf v. Waters, 970 S.W.2d 448 (Tenn. 1998).  Also, there is no requirement that attempts to conceal be contemporaneous with the original wrongdoing.  And the harm resulting from the original wrongdoing may be exacerbated by intentional, fraudulent, etc. efforts that prevent the plaintiff from taking immediate corrective action.


Punitive damages may be assessed in retaliatory discharge cases to insure that employers comply with the Workers Compensation Act.  Clanton v. Cain-Sloan, 677 S.W.2d 441 (Tenn. 1984); Coffey v. Fayette Tubular Prod., 929 S.W.2d 326 (Tenn. 1996).


A plaintiff cannot recover both punitive and statutory damages in the same cause of action as it would violate the principle against double recovery.  Concrete Spaces, Inc. v. Sender, 2 S.W.3d 901 (Tenn. 1999).  If the jury and judge determine that the plaintiff is entitled to both forms of enhanced damages, the plaintiff may request that the amount of both types of damages be determined before making an election of which to include in the final judgment.  The court should instruct the jury as to each type of damages including the standards of each type.


T.P.I.  - CIVIL 14.56


PUNITIVE  DAMAGES AMOUNT


You have decided that the plaintiff is entitled to punitive damages.  You must now decide the amount of those damages.  The plaintiff has the burden of proving by a preponderance of the evidence the amount of punitive damages that you should award.


In making your decision you must consider the instructions I have already given you and also the following:


1.
The defendant’s net worth and financial condition;


2.
The objectionable nature of the defendant’s wrongdoing, the impact of the defendant’s conduct on the plaintiff, and the relationship of the parties;


3.
The defendant’s awareness of the amount of harm being caused and the defendant’s motivation in causing the harm;


4.
The duration of the defendant’s misconduct and whether the defendant attempted to conceal the conduct;


5.
The amount of money the plaintiff has spent in the attempt to recover the losses;


6.
Whether defendant profited from the activity, and if so, whether the punitive award should be in excess of the profit in order to deter similar future behavior;


7.
The number and amount of previous punitive damage awards against the defendant based upon the same wrongful act;


8.
Whether, once the misconduct became known to the defendant, the defendant tried to remedy the situation or offered a prompt and fair settlement for the actual harm caused; and


9.
Any other circumstances shown by the evidence that bears on determining the proper amount of the punitive award.


You have already awarded the plaintiff compensatory damages for the purpose of making the plaintiff whole. The purpose of an award for punitive damages is to punish a wrongdoer and to deter misconduct by the defendant or others. 


COMMENT


Punitive damages cases may  have constitutional due process implications. See State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003); and BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996).


For a discussion and weighing of the three “guideposts” (outlined in Gore) “for determining whether a defendant has adequate notice of the magnitude of the sanction that may be imposed, see Flax v. DaimlerChrysler Corp., 272 S.W.3d 521 (Tenn. 2009). ”

T.P.I.  - CIVIL 14.57A

REMOVAL OF CAPS ON 

NON-ECONOMIC AND 

PUNITIVE DAMAGES 

(DO NOT include this title in jury charge.)

(for cases accruing on or after October 1, 2011)


You must determine whether the Defendant __________________ [had a specific intent to inflict serious physical injury on Plaintiff]; [intentionally falsified, destroyed or concealed records pertaining to this case]; [was under the influence of alcohol, drugs or other intoxicant or stimulant]; [or] [was convicted of a felony because of his act or omission].


[For you to find that Defendant had a specific intent to inflict serious, physical injury on Plaintiff, the Plaintiff must prove by a preponderance of the evidence the following elements:


1.
That Defendant had specific intent to inflict serious physical injury on Plaintiff; and


2.
That Defendant’s conduct did, in fact, injure the Plaintiff.]


[For you to find that Defendant intentionally falsified, destroyed or concealed records pertaining to the case, the Plaintiff must prove by a preponderance of the evidence the following elements:


1.
That Defendant intentionally falsified, destroyed or concealed Defendant’s records to wrongfully evade liability in the case at issue; and


2.
That Defendant’s records contained material evidence pertaining to this case; and


3.
That Defendant did not in good faith withhold the records due to privileges or other laws applicable to discovery; normal course of business; Defendant document retention policy; or state or federal regulations.]

[For you to find that Defendant was under the influence of alcohol, drugs or any other intoxicant or stimulant, the Plaintiff must prove by a preponderance of the evidence the following elements:


1.
That the Defendant was under the influence of alcohol, drugs or other intoxicant or stimulant; and


2.
That due to this influence, the Defendant’s judgment was substantially impaired; and


3.
That Defendant’s impaired judgment caused the injuries or death; [and]


[4.
That Defendant was not using lawfully prescribed drugs in accordance with a prescription or over the counter drugs in accordance with the manufacturer’s written instructions.]]


[For you to find that Defendant was convicted of a felony because of his act or omission, the Plaintiff must prove by a preponderance of the evidence the following elements:


1.
That the Defendant’s act or omission caused the damages or injuries to the Plaintiff; and


2.
That the Defendant was convicted of a felony because of the act or omission.]

USE NOTE


C.  Contract - Warranty - Sale of Goods

T.P.I.  ‒ Civil

Number

Introduction
14.60

Buyer’s Damages for Nondelivery or Rejection
14.61

Buyer’s Incidental Damages
14.62

Buyer’s Consequential Damages
14.63

Buyer’s Damages for Breach in Regard to Accepted Goods - Diminished Value
14.64

Seller’s Incidental Damages
14.65

Seller’s Damages on Resale of Goods
14.66

Seller’s Damages for Non-Acceptance or Repudiation of Goods
14.67

Seller’s Damages for the Price of Goods
14.68


T.P.I.  - CIVIL 14.60


INTRODUCTION


If you find the plaintiff is entitled to a verdict against the defendant for breach of a contract or warranty, you must award damages in an amount that will reasonably compensate the plaintiff for each of the following elements of claimed loss or harm, provided you find it was [or will be] suffered by the plaintiff as a result of the defendant’s breach.  The amount of such award shall include:


USE NOTE


This instruction is designed to be followed by the specific instruction[s] for the evidence before the jury.


T.P.I.  - CIVIL 14.61


BUYER’S DAMAGES FOR NONDELIVERY


OR REJECTION


Any portion of the purchase price that has been paid and either of the following:  (a) if the buyer purchased substitute goods without unreasonable delay, the amount of money in excess of the contract price that the buyer was reasonably and in good faith required to spend to purchase the substitute goods; or, (b) if substitute goods were not purchased within a reasonable time, the difference between the market price at the time the buyer learned of the breach and the contract price, less any expenses saved by the buyer because of the seller’s breach.


 COMMENT


See Tenn. Code Ann. §§ 47-2-711(1)(a)(b), 47-2-712 and 47-2-713.

T.P.I.  - CIVIL 14.62

BUYER’S INCIDENTAL DAMAGES


Any expenses reasonably incurred by the buyer in the inspection, receipt, transportation, care and custody of goods that were rightfully rejected.


Any commercially reasonable charges, expenses or commissions incurred in connection with having made, in good faith and without undue delay, any reasonable purchase of or contract to purchase substitute goods.


USE NOTE


Charge only the paragraphs supported by evidence.


COMMENT


Tenn. Code Ann. § 47-2-715(1).


In order to recover under Tenn. Code Ann. § 47-2-715 for incidental or consequential damages, it must be demonstrated that the seller’s breach of contract was the proximate cause of the buyer’s damages.  See Kopper Glo Fuel, Inc. v. Island Lake Coal Co., 436 F.Supp. 91 (E.D.Tenn. 1977).  The damages recoverable are those that may fairly and reasonably be considered as arising out of the usual course of events from the breach or those reasonably supposed to have been in the contemplation of the parties at the time of contracting.  The incidental damages that are listed are not intended to be exhaustive, but are merely illustrative of the kinds of incidental damages.


Reasonable expenses of handling rejected goods or goods whose acceptance may be justifiably revoked are allowed.  Official comment 1 to Tenn. Code Ann. § 47-2-715.


Uncertain and speculative damages are prohibited only when the existence of damage is uncertain, not when the amount is uncertain.  Edwards v. Int’l Harvester Co., 688 S.W.2d 456 (Tenn. App. 1985).
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BUYER’S CONSEQUENTIAL DAMAGES


Any loss resulting to the buyer from requirements and needs known to the seller at the time of contracting provided the loss could not have been prevented by the buyer having timely purchased or contracted to purchase substitute goods.


Injury to a person or property resulting from any breach of warranty.


COMMENT


Tenn. Code Ann. § 47-2-715(2).


To recover consequential damages under Tenn. Code Ann. § 47-2-715, the buyer must show that such damages were reasonably foreseeable, Great American Music Machine, Inc. v. Mid-South Record Pressing Co., 393 F.Supp. 877 (M.D.Tenn. 1975), and that the damages were proximately caused by the seller’s breach.  See Plastic Moldings Corp. v. Park Sherman Co., 606 F.2d 117 (6th Cir. 1979).  A buyer may also recover lost profits as a result of the seller’s breach under Tenn. Code Ann. § 47-2-715(2).  When a buyer purchases defective goods and the defect causes injury to the buyer’s other property, he may recover damages for that injury under Tenn. Code Ann. § 47-2-715(2).


Particular needs of the buyer must generally be made known to the seller while general needs must rarely be made known to charge the seller with knowledge.  Official Comment 2 to Tenn. Code Ann. § 47-2-715.  The burden of proving the extent of loss incurred by way of consequential damages is on the buyer.  Loss may be determined in any manner which is reasonable under the circumstances.  Official Comment 4 to Tenn. Code Ann. § 47-2-715.
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BUYER’S DAMAGES FOR BREACH IN REGARD


TO ACCEPTED GOODS - DIMINISHED VALUE


The difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted.


COMMENT


Based upon Tenn. Code Ann. § 47-2-714.  In addition to allowing the buyer to recover for non-conforming accepted goods, Tenn. Code Ann. § 47-2-714 also allows recovery for the failure of the seller to perform according to his obligations under the contract.  The method of ascertaining damages as prescribed by this instruction is not intended as an exclusive measure.  Official Comments 2 and 3 to Tenn. Code Ann. § 47-2-714.
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SELLER’S INCIDENTAL DAMAGES


Any reasonable charges, expenses or commissions incurred by the seller in stopping delivery of the goods, or in the transportation, care and custody of returned or resold goods together with any other expenses reasonably resulting from the buyer’s breach.

COMMENT


Tenn. Code Ann. § 47-2-710.


Generally, seller may recover, in addition to lost profits, expenditures reasonably made in part performance of the contract to the extent that they are wasted when performance is abandoned, and, if materials for manufacture of goods have been purchased or appropriated to manufacture thereof but no work has been bestowed upon them, seller is entitled to recover any loss occasioned by decline in value of materials between time of their purchase and breach of contract.  Margaret Mill v. Aycock Hosiery Mills, 20 Tenn. App. 533, 101 S.W.2d 154 (1936).
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SELLER’S DAMAGES ON RESALE OF GOODS


Where goods have been resold in good faith and in a commercially reasonable manner, the amount by which the resale price is less than the contract price less any costs saved due to the breach of contract. 


USE NOTE


This element of damages is only available where the buyer has wrongfully rejected or revoked acceptance of goods, fails to make a payment due on or before delivery, or repudiates part or all of the contract.

COMMENT


Tenn. Code Ann. § 47-2-706.


There are several factors at which to look in determining whether the resale of the goods by the seller was “in reasonable manner and in good faith”:


1.
  Evidence of market or current prices at any particular time or place.


2.
  Whether the resale was a public or a private one.  In choosing between a public and a private resale, the character of the goods must be considered and relevant trade practices and usages must be observed.


3.
  Whether the resale was within a “reasonable time”.  This depends upon the nature of the goods, the condition of the market and the other circumstances of the case.


4.
  Where the resale occurred.  


This relates to the commercial 


reasonableness of the seller’s 


choice of the place of resale.


5.
  If the resale was by private 


sale,  whether the seller gave the 


buyer reasonable notice of his 


intention to resell the goods.


6.
  If the resale was by public sale,


 whether the seller gave the


 buyer reasonable notice of the


 time and place of the sale 


(unless the goods were 


perishable or threatened to


 decline rapidly in value).


7.
  If the resale was by public sale, 


whether the sale occurred at a

 place or market where prospective 
bidders may reasonably be expected to attend.


See Official Comments 1-9 to Tenn. Code Ann. § 47-2-706.
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SELLER’S DAMAGES FOR NON-ACCEPTANCE


OR REPUDIATION OF GOODS


The greater of the following:  (a) the amount by which the contract price of any goods [that were not accepted] [whose purchase was repudiated] exceeded the market price at the time and place delivery was to have been made, less expenses saved by the seller due to the breach of contract; or (b) the profit, including reasonable overhead, that the seller would have made had the contract been fully performed.  The buyer is to receive credit against either amount for any payments made on the contract and for the proceeds of any resale of the goods.


COMMENT


Based upon Tenn. Code Ann. § 47-2-708.
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SELLER’S DAMAGES FOR THE PRICE


OF GOODS


The price of goods [that were accepted by the buyer] [that conformed to the contract and were lost or damaged after the risk of loss had passed to the buyer] [or] [that were identified to the contract and for which the seller was not able to obtain a fair price after a reasonable effort to resell them or the circumstances indicated such an effort would be useless.]


COMMENT


Tenn. Code Ann. § 47-2-709.


The damages allowed under this instruction are limited to recovering the price of the goods that have been accepted by the buyer or that were damaged after the risk of loss has passed to the buyer.  If after reasonable effort, the seller is unable to resell any of the goods, he may recover their price from the buyer.  Such goods must be held by the seller for the buyer.


An action for the price as covered under this instruction can be sustained only after a “reasonable effort to resell” the goods “at reasonable price” has actually been made or where the circumstances “reasonably indicate” that such an effort will be unavailing.  Official Comment 3 to Tenn. Code Ann. § 47-2-709.


D.  Contracts Generally

T.P.I.  - Civil
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CONTRACTS GENERALLY


When a contract is breached, the plaintiff is entitled to be placed in as good a position as would have been occupied had the contract been fulfilled in accordance with its terms. The plaintiff is not entitled to be put in a better position by a recovery of damages for breach of contract than would have been realized had there been full performance. The damages to be awarded are those that may fairly and reasonably be considered as arising out of the breach or those that may reasonably have been in the contemplation of the parties when the contract was made.  Damages that are remote or speculative may not be awarded.


COMMENT


See generally Walker & Lankford v. Ellis & Moore, 33 Tenn. (1 Sneed) 515 (1853); Action Ads, Inc. v. William B. Tanner Co., 592 S.W.2d 572 (Tenn. App. 1979); Marquette Cement Mfg. Co. v. Louisville & Nash. R. Co., 281 F.Supp. 944 (E.D.Tenn. 1967), affirmed 406 F.2d 731 (6th Cir. 1969);  Clark v. Ferro Corp., 237 F.Supp. 230 (E.D.Tenn. 1964); Great American Music Mach., Inc. v. Mid-South Record Pressing Co., 393 F.Supp.877, 885 (M.D.Tenn. 1975).


In a proper case, loss of net profits is compensable, gross sales loss is not.  Gross sales may increase and profits at the same time decrease.  The converse may also be true.  Speculation as to a true loss of net profits is legally impermissible.  Joy Floral Co. v. South Central Bell Tel. Co., 563 S.W.2d 190 (Tenn. App. 1977).



Generally damages allowable for breach are those arising naturally from the breach itself, those within the actual contemplation of the parties at the time of contracting or those which were reasonably foreseeable to the parties when they entered into the contract.  Gen. Baker v. Riverside Church of God, 61 Tenn. App. 270, 453 S.W.2d 801 (1970).


Uncertain, remote or contingent damages are not recoverable, nor are damages for speculative or possible results which might have been caused by the breach.  Id.  Also see Maple Manor Hotel, Inc. v. Metro. Govt. of Nashville and Davidson Cty., 543 S.W.2d 593 (Tenn. App. 1975).  For proof of damages, an exact amount is not required; proof within a reasonable degree of certainty is required.  Pinson & Assc. v. Kreal, 800 S.W.2d 486 (Tenn. App. 1990).


It is not essential for recovery that special circumstances known to the parties which make damages contemptible by them be expressly referred to in the contract.  Buquo v. Title Guaranty & Trust Co., 20 Tenn. App. 479 (1937).  In a proper case, punitive damages are allowable.  Western Union Tel. Co. v. Potts, 120 Tenn. 37, 113 S.W.2d 789 (1908).


The injured party is bound to use all reasonable means to protect himself from loss and the defaulting party is liable only for such damages as could not reasonably have been prevented.  The burden of proof is on the defaulting party to prove the failure to mitigate damages.  Action Ads, Inc. v. William B. Tanner Co., Inc., 592 S.W.2d 572 (Tenn. App. 1979).


Amounts stipulated as liquidated damages should be reasonable in relation to the terms of the contract and a certainty with whichdamages can be measured.  Furthermore there must exist a reasonable relationship between the amount and what might reasonably be expected in event of the breach.  V. L. Nicholson Co. v. Transcon Inv. & Financial Ltd., Inc., 595 S.W.2d 474 (Tenn.1980).


Deeds - Covenant of Title.  The measure of damages for breach of covenants of title is based upon the consideration received by the grantor.  For a partial breach, damages are computed prorata for the deficiency.  The grantor cannot recover for the value of improvements he places upon the property.  King v. Anderson, 618 S.W.2d 478 (Tenn. App. 1980).


The question often arises as to whether the U.C.C. contract theories and damage limitations apply to a contract action dealing with the sale of non-goods as well as goods.  In Hudson v. Town and Country True Value Hardware, 666 S.W.2d 51 (Tenn.1984), the court adopts the predominant asset rule.  Here two contracts existed; one for sale of real estate at $227,000.00 and the other for the sale of the stock of the hardware store located on the real estate for $60,000.00.  As the primary asset was real estate, the U.C.C. does not apply at all, not even to the $60,000.00 “goods” portion of the sale.  The court reasoned that the primary sale was that of real estate and the damages to the plaintiff are measured by contract law for breach of sale of real estate, and that it is inappropriate to segregate the “goods” portion and apply the measure of damage and mandatory prerequisites of Article II to the sale of the hardware items as it was a subordinate portion of the total sales agreement.  The general rule and proper measure of damages available to a vendor as against a breaching vendee in a real estate transaction is that the vendor is entitled to the difference between the contract price and the fair market value of the property at the time of the breach.  In addition, a vendor may recover special damages, if any, that arise out of the breach of contract which were within the reasonable contemplation of both parties at the time the contract was made.  Turner v. Benson, 672 S.W.2d 752 (Tenn. 1984).


If, at the time of the breach, the actual value of the vendor’s property equaled or exceeded the contract price, the vendor would be entitled to only nominal damages.  However, the fact that the vendor is entitled to only nominal damages does not prevent the vendor from recovering special damages caused by the vendee’s breach.  Id.

See Tenn. Code Ann. § 47-9-501 et seq. concerning default, damages and related matters involving secured transactions.


A shopping center’s loss of its anchor tenant affects not only the rent income, but also the stability of the center, attraction of customers and other tenants and long-term financing. Calculating damages based upon diminution in value contemplates all these factors including loss of future rent. Diminution best serves the objective of protecting the non-breaching party’s expectation interest when a covenant of continuous occupancy is breached. Therefore, the correct measure of damages for breach of a covenant of continuous occupancy is the diminution in fair market value. BVT Lebanon Shopping Center v. Walmart, 48 S.W.3d 132 (Tenn. App. 2001).
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CONTRACTS 


 WRONGFUL SALE AFTER REPOSSESSION


If you find the sale of the                (secured property)                 was not according to law, you will then determine the amount of damages to be awarded the plaintiff.  Those damages shall include (a) (for equipment) the amount the fair market value of the                (equipment)                       at the time of repossession exceeded the greater of the actual sales price of the                (equipment)                   or the total amount still due on the                (equipment)                    , and any other loss suffered by plaintiff as a direct result of defendant’s failure to follow the law.  (b) (for consumer goods) any loss caused by defendant’s failure to follow the law but not less than the credit service charge plus 10% of the principal amount of the debt or the time price differential plus 10% of the cash price.


USE NOTE


The determination of whether the secured property is equipment or consumer goods is a question of law and the trial judge will select either “A” or “B”.  As to consumer goods, it is anticipated that the judge will be able to compute the minimum award from the facts and state the amount instead of the formula in Tenn. Code Ann. § 47-9-507 (1992).


COMMENT


This instruction is based upon Tenn. Code Ann. § 47-9-507, as interpreted by Walker v. Associates Commercial Corp., 673 S.W.2d 517 (Tenn. App. 1983).


The measures of damages described in this instruction apply to a failure by the secured party to conduct a “commercially reasonable” sale, regardless of whether the repossession itself was wrongful.  The standards for “commercially reasonable” sale under the Uniform Commercial Code are found in Tenn. Code Ann. §§ 47-9-504(3), 47-9-507.  Compare Holt v. Citizens Central Bank, 688S.W.2d 414 (Tenn. 1984), holding that if foreclosure sale of real property is legally held, conducted and consummated, it may not be set aside on the sole ground that the amount of consideration received is shockingly inadequate.

Tenn. Code Ann. § 29-39-104 supplants the common law of punitive damages and the procedure for awarding punitive damages as set forth in Hodges v. S.C. Toof & Co., 833 S.W.2d 896 (Tenn. 1992).  The statute requires bifurcation in Tenn. Code Ann. § 29-39-104(a)(2).


It is not necessary that all four of the grounds for punitive damages be defined and discussed in each trial but any of those grounds not supported by any evidence may be omitted.	The second paragraph of this instruction is only used if necessary to comply with T.C.A. 29-39-104(e).





This rule applies when the plaintiff attempts to remove the limitations on the amount of non-economic damages as allowed under T.C.A. 29-39-102(h) or attempts to remove the limitations on the amount of punitive damages as allowed under T.C.A. 29-39-104(a)(7)-(8).





In cases alleging falsification, concealment or destruction of records to remove the damage limits, the defendant may allege withholding of the records in good faith due to privilege, or other law applicable to discovery; normal course of business; defendant's document retention policy; or state or federal regulation.













