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STATUTORY ACTIONS
T.P.I.  ‒ Civil


Number

A.  Eminent Domain

Power of Eminent Domain
11.01

Inverse Condemnation
11.01A

Just Compensation/Burden of Proof
11.02

Measure of Damages - Property Taken
11.03

Partial Taking - Incidental Damages
11.04

Special Benefits
11.05

Moving Expenses
11.06

Leasehold Value
11.07

Leasehold Interest - Right of Lessee to Improvements
11.08

Diversion of Traffic
11.09

Inconvenience of Traffic Regulation
11.10

Loss of Business 
11.11

Loss or Impairment of Access - No Other Property Taken
11.12

Right of Access Extends to Next Intersecting Streets
11.13

T.P.I.  - CIVIL 11.01

POWER OF EMINENT DOMAIN

Tennessee law provides that public agencies may take private property under the right of eminent domain. This right allows [the taking authority] to file a condemnation action to take property for public use, provided the owner is paid just compensation.  I will instruct you later on the definition of just compensation.  A condemnation action allows a public agency to acquire private property for public purposes - schools, parks, or highways, or, in this case [insert purpose]. 


As jurors, your duty is to determine the just compensation to be paid to the landowner[s] [or lessee[s]].  You are not to consider the taking of the property, or the need for the property, or the wisdom of locating the public use on the landowner’s property.  Your only duty is to determine the amount to be paid to the landowner[s] [or lessee[s]].


USE NOTE

The general statutes on eminent domain are found in Tenn. Code Ann., Title 29, Chapters 16 and 17.  There are numerous special laws, public and private, that confer the power of eminent domain on agencies of the state and in some cases define the power and specify the procedure to be used.  However, Chapter 16 is expressly incorporated into all eminent domain laws, whether special or general.  Tenn. Code Ann. § 29-16-102.  Consequently, any agency having the power of eminent domain may proceed under Chapter 16 either wholly or so far as it may be applicable.


Chapter 16 requires the use of a jury of view.  Tenn. Code Ann. § 29-16-107.  The award may be appealed from and a trial had by a petit jury.  Tenn. Code Ann. § 29-16-118.  Inverse condemnation is provided for.  Tenn. Code Ann. § 29-16-123.


Chapter 17 deals specially with counties, cities and certain other public agencies.  The use of a jury of view is contemplated.  Tenn. Code Ann. § 29-17-606.  However, an alternative method is provided for acquisition of property for highways, roads and streets by the state, county or city.  In a proceeding in such a case there is no jury of view and the trial goes directly to a petit jury.  Tenn. Code Ann. § 29-17-701 to 29-17-814.  Anderson v. Smith, 521 S.W.2d 787 (Tenn. 1975).


COMMENT


Just compensation is required when private property is taken for public use.  U. S. Const. Amend. V; Tenn. Const. art. 1, § 21.  The power of eminent domain must be implemented by statute.  Trustees of New Pulaski Cemetery v. Ballentine, 151 Tenn. 622, 271 S.W. 38 (1925).


The determination of the condemning authority of the necessity for the taking is not a question for resolution by the judiciary and, absent a clear and palpable abuse of power, it is conclusive upon the courts. Duck River Elec. Membership Corp. v. City of Manchester, 529 S.W.2d 202 (Tenn. 1975); City of Maryville v. Edmondson, 931 S.W.2d 932 (Tenn. App. 1996).
T.P.I.  - CIVIL 11.01A

INVERSE CONDEMNATION

Tennessee law allows a public agency to take private property for public purpose—so long as a just compensation is paid by [the taking authority].

The landowner[s] [or lessee[s]] [has][have] filed a complaint alleging that their property has been ‘‘taken’’ within the

meaning of the law by [the taking authority] without just compensation.
The landowner[s] [or lessee[s]] must first prove a ‘‘taking’’ by a preponderance of the evidence. A taking has occurred

when [the taking authority] has substantially interfered with the beneficial use and enjoyment of the property at issue.

The substantial interference with the beneficial use and enjoyment of the property of the landowner[s] [or lessee[s]] must be the result of an intentional or purposeful act by [the taking authority].
If you determine that a ‘‘taking’’ has not occurred, your deliberations are completed.
If you determine that a ‘‘taking’’ has occurred, your duty, as jurors is to determine the just compensation to be paid to

the landowner[s] [or lessee[s]].
USE NOTE

The Committee recommends (a) this instruction be

followed by the appropriate damage instruction(s) from

Chapter 11; and (b) that the damage instruction include

language to this effect: “You are not to consider the

taking of the property, or the need for the property, or

the wisdom of locating the public use near the land-

owner’s property. Your only duty is to determine the

amount, if any, to be paid to the landowner[s] [or les-

see[s]] for just compensation under the instructions I

have given you.” The purpose of the latter language is

to caution the jury against second-guessing the wisdom

of the taking or punishing the governmental entity for

a taking the jury thinks is unwise or unjust.
COMMENT
Case law establishes that the question of whether a

“taking” has occurred when a claim of inverse condem-

nation has been asserted is ordinarily one for the jury.

See, e.g., Jackson v. Metropolitan Knoxville Airport

Authority, 922 S.W.2d 860, 862 (Tenn. 1996). Of

course, in the event no genuine issue of material fact is

demonstrated, the court may decide the matter on sum-

mary judgment. See, e.g., Edwards v. Hallsdale-

Powell Utility District, 115 S.W.3d 461, 467 (Tenn.

2003) (no evidence in record that the damage to the

homeowner’s property was caused by a purposeful or

intentional act of the utility district and thus summary

judgment in favor of utility was appropriate).
T.P.I.  - CIVIL 11.02

JUST COMPENSATION/BURDEN OF PROOF

The landowner has the burden of proving by a preponderance of the evidence the amount of just compensation which must be paid.  “Just compensation” means the fair cash market value of the property taken [and the incidental damages, if any, to the landowner’s remaining property].

[The taking authority has the burden of proving by a preponderance of the evidence the special benefits, if any, to the landowner’s remaining property.]
USE NOTE


This instruction is to be used with the appropriate general instructions on evidence.


For a definition of “preponderance of the evidence,” see T.P.I.- Civil 2.40.

T.P.I.  - CIVIL 11.03

MEASURE OF DAMAGES - PROPERTY TAKEN
The amount of damages to be paid is the fair cash market value of the land and improvements on ______________, the date of taking.  

Fair cash market value means the amount of money that a willing buyer would pay for the property and that a willing seller would accept, when the buyer is not compelled to buy and the landowner is not compelled to sell.  In determining fair cash market value, you must consider all of the property’s legitimate potential uses.

It is the fair cash market value at the time of the taking that must be determined and not what the property might be worth at some time in the future.  You may, however, consider future value if, on the date of the taking, the probability of the future value had an effect upon its present value.  

In determining the fair market value, do not consider any possible increase or decrease in value caused by the announcement or construction of the public improvement for which the property was taken.


The taking authority is not required to replace the property taken with other identical property or to reconstruct improvements on the property.  However, the taking authority must pay the landowner[s] the fair cash market value of the property that has been taken.

COMMENT


Scope of the Project rule: The State need not compensate the landowner for any enhancement in the value of their property caused by the project which makes condemnation necessary if, at the time the state committed to the project, it was reasonably foreseeable that the taking authority might take the landowner’s property.  If the property was probably within the scope of the project from the time the government was committed to it, the landowner is not entitled to compensation for any increase in value caused by the project.  The rule does not require a showing that the land ultimately taken was actually specified in the original plans for the project. It need only be shown that during the course of the planning or construction it became evident that the land so situated would probably be needed for the public use.  Metropolitan Government of Nashville and Davidson County v. Overnite, 919 S.W.2d 598 (Tenn. App. 1995) citing U.S. v. Reynolds, 397 U.S. 14, 90 S.Ct 803, 25 L.Ed.2d 12 (1970).

T.P.I.  - CIVIL 11.04

PARTIAL TAKING - INCIDENTAL DAMAGES


In this case, only part of the owner’s property is being taken.  In a partial-taking case, the amount of damages to which the owner is entitled includes not only compensation for the part of the property being taken, but also compensation for any loss in value of the remaining property.


If the value of the owner’s remaining property has been or probably will be decreased by the construction of the improvements, the owner is entitled to additional damages called “incidental damages.”  


Incidental damages are determined by measuring the difference between the remaining property’s fair cash market value immediately before and immediately after the taking.


You should consider the following factors in determining the incidental damages, if any, to the remaining property:

1.
The loss of its use for any lawful purpose;

2.
Any unsightliness of the property or inconvenience in its use;

3.
Any impairment to the owner’s access to the property or between the property and nearby streets and highways; and

4.
Any other consideration that could reduce the fair cash market value of the remaining property.

USE NOTE


If there is proof of special benefits, add T.P.I.  - Civil 11.05.   Moving expenses are in T.P.I.  - Civil 11.06.  The amounts awarded by the jury for the value of the land taken and for the incidental damages to the remainder of the land should be reported separately in the verdict.  Union Ry. v. Raine, 114 Tenn. 569, 86 SW 857 (1908).


COMMENT


A landowner is entitled to compensation when the government’s activity deprives the landowner of access to his property, even if no property is otherwise taken, as access to one’s land is considered a property right.  State ex rel Shaw v. Gorman, 596 S.W.2d 796 (Tenn. 1980).  Shelby County v. Barden, 527 S.W.2d 124 (Tenn. 1975).  Where as a result of the taking, the State completely destroys access from public ways to the remaining property, the State must either reestablish reasonable access to the remaining property at its own expense or pay the landowner damage to his or her property, caused by the denial of access.  The landowner does not have the burden of seeking to recapture the access lost when the State completely destroys access from the public way to the remaining property.  State v. Vanatta, 728 S.W.2d 341 (Tenn. App. 1986).  But see T.P.I.  - Civil 11.09 through 11.11.


This instruction treats loss of access as incidental damage, which may be reduced by the value of special benefits that may accrue to the property.  Although there is language to the contrary in some decisions, the comments are made without supporting authority, and more importantly, are not without the holding of the Court.  See State v. Rascoe, 181 Tenn. 43, 178 S.W.2d 392 (1944); Lewisburg & N.R. Co. v. Hinds, 134 Tenn. 293, 183 S.W. 985 (1915);Vaulx v. Tenn. Cen. R.R., 120 Tenn. 316, 108 S.W. 1142 (1907); Shelby County v. Kingsway Greens of Amer., Inc., 706 S.W.2d 634 (Tenn. App. 1985); Speight v. Lockhart, 524 S.W.2d 249 (Tenn. App. 1975).


It may be inferred that loss of access should be treated as incidental damages since at least one of the statutes states that special benefits include, “increased accessibility to the owner’s property, greater convenience in the approach with vehicles.”  Tenn. Code Ann. 

§ 29-17-810 supports the position that loss of access should be treated as incidental damages since increased access may be considered as a special benefit.


The measure of incidental damages is the same with respect to condemnation for private ingress and egress.  Mills v. Solomon, 43 S.W.3d 503 (Tenn. App. 2000);

Tenn. Code Ann. § 54-4-101 et seq.


The type of expenses comprising incidental damages properly recoverable in eminent domain proceedings falls under T.C.A. § 29-16-114(a) and is a question of law.  Metropolitan Dev. & Hous. Agency v. Trinity Marine Nashville, Inc., 40 S.W.3d 73, 2000 Tenn. App. LEXIS 473 (Tenn. Ct. App. 2000).



T.P.I.  - CIVIL 11.05

SPECIAL BENEFITS


Special benefits are advantages to the remaining property after the taking that are:


1.
Reasonably certain to result to it from the construction of the public improvement as planned or proposed by the taking authority; and


2.
Peculiar to the remaining property, as opposed to general benefits that result from advantages that will benefit the whole community or neighborhood. 


If as a result of the public improvement you find any special benefits to the landowner’s remaining property, then you should deduct the value of those benefits from the amount of incidental damages.  Special benefits may be used only to reduce any incidental damages that you find.  Special benefits cannot be used to reduce the just compensation due the landowner for the property taken.  The landowner is entitled to receive the fair cash market value of the property taken without deduction.


USE NOTE


Add this instruction to the one on incidental damages if there is proof of special benefits.

It may be useful to remind the jury that special benefits may be used to pay for incidental damages but cannot be used to pay for any of the land actually taken.


COMMENT

See Tenn. Code Ann. §§ 29-16-114, 29-17-810.



T.P.I.  - CIVIL 11.06

MOVING EXPENSES


The owner is also entitled to recover the reasonable expense of removing furniture, household belongings, fixtures, equipment, machinery or stock in trade, if the removal was made necessary by the taking of the owner’s property.  Expenses may include the cost of:

1.  Any necessary disconnections, dismantling, and disassembling;

2.
Loading and moving to another location not more than fifty miles from the previous location; and

3.  Reassembling, reconnecting and reinstalling at the new location.

COMMENT


See Tenn. Code Ann. § 29-16-114.


Relocation expenses must be actually incurred by the condemnee to be recoverable or be reasonably necessary in the future.  State ex rel. Commissioner of Transportation v. Edmonds, 614 S.W.2d 381 (Tenn. Ct. App. 1981).



T.P.I.  - CIVIL 11.07

LEASEHOLD VALUE


In this case you must apportion the fair cash market value of the property taken [and the amount of incidental damages, if any] between the owner and the lessee. The lessee is the one renting or leasing the property.


To determine the portion of the damages to be recovered by the lessee, you should subtract the rents due under the lease from the market value of the lease. The lessee is entitled to the difference. [The lessee is also entitled to the amount of incidental damages that fairly applies to the property during the term of the lease].


After determining the lessee’s portion of the damages, you should subtract that amount from the fair cash market value of the property [together with the lessee’s incidental damages, if any,] to determine the owner’s portion.


The total amount that must be paid for the property by the taking authority cannot be increased because of the existence of the lease at the time of the taking, nor can the total amount exceed the total value of the property [plus incidental damages, if any]. 


COMMENT


See Tenn. Code Ann. §§ 29-16-106, 29-16-114.




T.P.I.  - CIVIL 11.08

LEASEHOLD INTEREST - RIGHT OF LESSEE

TO IMPROVEMENTS

You must determine whether the improvements made to the property are permanent and belong to the owner or whether they are temporary and removable from the property and belong to the lessee.


Whether the lessee has the right to remove improvements depends upon the intention of the parties.  A lessee is entitled to receive compensation for fixtures, structures and other improvements installed or erected by the lessee upon the property if the lessee has a right to remove such improvements prior to or upon the expiration of the lease. Improvements that are so attached to the land that their removal would cause serious injury to the property are generally considered to be a part of the land.


If the intention of the parties is not shown by the lease, you may consider all of the facts and circumstances that reveal what the parties intended at the time the improvement was placed on the land.  If the parties intended that the items could be removed at the pleasure of the lessee, then the improvement is not part of the land.


If you find that the lessee has established by a preponderance of the evidence a right to remove the improvements that were erected at the lessee’s expense, then the lessee is entitled to recover damages for the taking of the improvements.


If you find that the lessee did not have the right to remove the improvements erected at the lessee’s expense, then the improvements are a part of the land and the value of the improvements belong to the owner.


USE NOTE


See Tenn. Code Ann. § 29-16-114(c)(1), for measure of damages to tenant for improvements.


COMMENT


Shelby County v. Barden, 527 S.W.2d 124 (Tenn.1975).


The holder of a one year leasehold is entitled to recover moving expenses under 

Tenn. Code Ann. 23-1414 (now § 29-16-114).  City of Morristown v. Sauls, 457 S.W.2d 601 (Tenn. Ct. App. 1969).

T.P.I.  - CIVIL 11.09

DIVERSION OF TRAFFIC


The landowner is not entitled to compensation because traffic flow has been diverted or rerouted from the roadway that adjoins the landowner’s property.

COMMENT


There can be no recovery based solely on diversion of traffic, the owner having no right to insist upon the entire volume of traffic.  The state has the power to control the flow of traffic without compensation.  Tate v. Monroe County, 578 S.W.2d 642 (Tenn. App. 1979).


Changing of the traffic flow from two-way to one-way, in and of itself, does not give the abutting property owner an action for damages; the inconvenience from making ingress and egress more circuitous does not constitute a compensable taking.  Ambrose v. City of Knoxville, 728 S.W.2d 338 (Tenn. App. 1978); Hayes v. City of Maryville, 747 S.W.2d 346 (Tenn. App. 1987).

.

T.P.I.  - CIVIL 11.10

INCONVENIENCE OF TRAFFIC REGULATION


You may not consider as an element of damages the inconvenience, if any, to a landowner resulting from the construction of a highway [center divider strip] [traffic island] [crossover] [ ______ ].  Inconvenience is not compensable and you should not consider inconvenience in assessing damages, if any, to the remaining property.


COMMENT


See E. Park United Methodist Church v. Washington Cty., 567 S.W.2d 768 (Tenn.App. 1977), as to loss of access to abutting road.

T.P.I.  - CIVIL 11.11

LOSS OF BUSINESS


You must not include in your verdict any sum for loss of business or inconvenience to business, if any.

COMMENT


This instruction relates to businesses which happen to be located on the land and which can be moved.  An exception was first established in Southern Ry. v. City of Memphis, 126 Tenn. 267, 148 S.W. 662 (1912), as to land useful to the owner, but, in the nature of things, is not usable by or valuable to anyone else.  Therefore, an element of economic value peculiar to the owner alone must be recognized in the award if the relationship of the land to the owner is peculiar and its advantages to him are more or less exclusive.  Where the economic advantages to 

the owner are salable, the exception does notapply.


Revenues produced by the land itself, such as net rentals or tolls, should be considered by the jury.  Lebanon & Nashville Turnpike Co. v. Creveling, 159 Tenn. 147, 17 S.W.2d 22 (1929).


The last rule was applied as to impairment of value of immobile equipment, fixtures and machinery not taken but affected by a loss of access.  Shelby Co. v. Barden, 527 S.W.2d 124 (Tenn. 1975).

T.P.I.  - CIVIL 11.12

LOSS OR IMPAIRMENT OF ACCESS

NO OTHER PROPERTY TAKEN


The landowner has the right to go to and from the landowner’s property, by using         (Name of road or street )          .   This is called the right of access and is part of the value of the property.  The right of access is the access that is reasonably required for the landowner’s property, considering all of the uses and purposes for which the property is adaptable and available.  The landowner is entitled to compensation for a loss or serious impairment of the right of access.


The amount of compensation is measured by the difference, if any, in the fair cash market value of the landowner’s property, valued immediately before and immediately after the loss or serious impairment of access.  In determining the value of the access taken, you may consider whether the property has other access and whether access is created in the course of construction.


USE NOTE


This instruction is for use only when the only property taken is the right of access.


COMMENT


From Shelby County v. Barden, 527 S.W.2d 24 (Tenn. 1975).



T.P.I.  - CIVIL 11.13


RIGHT OF ACCESS EXTENDS TO NEXT


INTERSECTING STREETS


A landowner’s right of access extends along the street on which the property is located to the next intersecting street[s].  Obstructing the street within this right of access may be a loss or serious impairment of the landowner’s right of access.


COMMENT

Illinois Central R. Co. v. Moriarity, 135 Tenn. 446, 186 S.W. 1053 (1916).





B.   Eminent Domain - Valuation Evidence
T.P.I.  - Civil

Number

Opinion of Valuation Witnesses
11.15

Comparable Sales
11.16

T.P.I.  - CIVIL 11.15

OPINION OF VALUATION WITNESSES

You must determine the fair cash market value of the subject property [and the incidental damages, if any,] [and special benefits, if any,] only from the opinions of the witnesses who have testified.


The market value of the property [or incidental damages, if any,] [or special benefits, if any,] may not be less than or more than the value testified to by any witness, but you may find the market value of the property to be between the lowest and the highest values testified to by any of the witnesses.


While owners and valuation witnesses may express opinions on the issue of value, those opinions are worth no more than the reasons and factual data upon which they are based.  The evidence you have heard concerning the reasons for their opinions of value, and all other evidence concerning the subject property [and other properties], is to be considered only for the limited purpose of enabling you to understand and weigh the opinions of the witnesses regarding the market value [and incidental damages [and special benefits], if any.


You should determine the weight that should be given to each opinion, and resolve conflicts in the testimony of different opinion witnesses.  You should consider:

1.  The education, qualifications, and experience of the witness[es]; 

2.  The credibility of the witness[es]; 

3.  The facts relied upon by the witness[es] to support the opinion; and

4.  The reasoning used by the witness[es] to arrive at the opinion. 


USE NOTE


This instruction is intended for use in eminent domain cases, not as a usual instruction on expert witnesses.


COMMENT


It may not be shown in evidence that an expert witness was initially employed by the opposing party.  State ex. rel. v. Wilkinson-Snowden-McGehee, 571 S.W.2d 842 (Tenn. App. 1978).

        The language in second paragraph of this instruction is based on language suggested in the concurring opinion in Metro. Dev. & Hous. Agency v. Tower Music City II, LLC, No. M2012-00108-COA-R3-CV, 2013 WL 1803690, at *13 (Tenn. Ct. App. Apr. 30, 2013) (Clement, J., concurring).

T.P.I.  - CIVIL 11.16

COMPARABLE SALES


To assist you in determining the fair cash market value of the property [and incidental damages, if any], you may consider the testimony of witnesses based upon sales or contracts to sell [the property or] other properties that witnesses consider comparable to the property.  Generally, the more similar the properties, the closer their values.


In evaluating testimony concerning comparable sales you should consider the following:


1.
Was the sale or contract to sell testified about made freely and in good faith;


2.
How close in time are the date of valuation of this property to the date of the sale of the property being compared; 



3.
How similar are the sizes of the properties; 


4.
How similar are  the physical features of the properties, including both improvements and natural features; 


5.
How similar are the uses that are or may be made of the properties; 


6.
How similar are the neighborhoods; and


7.
Have proper adjustments been made for any dissimilarities between the properties.

USE NOTE


Evidence of comparable sales is admitted solely for the purpose of weighing the expert’s opinion of value of the property in question.  The sale of comparable property on terms may be considered if the price is properly discounted to reflect the cash value.


C.  Will Contests


(a) General

T.P.I.  - Civil

Number

Will Contest - Nature of Proceedings
11.30

Right of Testamentary Disposition
11.31

Due Execution
11.32

Testamentary Capacity
11.33

Mental Competency - Matters Not Determinative
11.34

Mental Competency - Delusions
11.35

Mental Competency - Adjudication of Incompetency
11.36


T.P.I.  - CIVIL 11.30


WILL CONTEST - NATURE OF PROCEEDINGS

This proceeding is a “will contest.”  The plaintiff, _________________, who is the _____________________________ of the decedent, is contesting the validity of the will.  The defendant,                                                                      , is the [executor] [administrator] of the alleged will of the decedent, and is defending the validity of the will.


The plaintiff contends that the alleged will is not valid because:


[The alleged will was not executed and witnessed as required by law.]


[At the time of the execution of the alleged will, the decedent was not of sound mind.]


[The alleged will was obtained through the undue influence of                                                                      .]


[The alleged will was obtained through the fraud of                                                                                        .]

COMMENT


A will contest is a statutory proceeding said to be according to the proceedings of the English ecclesiastical courts.  It is in substance an original proceeding to probate a will.  Curry v. Bridges, 45 Tenn. App. 395, 325 S.W.2d 87 (1959); Arnold v. Marcom, 49 Tenn. App. 161, 352 S.W.2d 936  (1961).  


The burden of proof rests upon the proponents of the will to establish its due and formal execution; but, in the absence of suspicious circumstances, the proponents need not prove testamentary capacity for sanity is presumed.  Where the will is contested upon the ground of fraud, unsoundness of mind or want of testamentary capacity, the burden of proof is upon the contestants.  Parham v. Walker, 568 S.W.2d 622 (Tenn. App. 1978).  As to burden of proof in cases of undue influence, see T.P.I. ‒ Civil 11.39.


The legal effect of a forfeiture clause in a will is discussed in Winningham v. Winningham, 966 S.W.2d 48 (Tenn. 1998).


T.P.I.  - CIVIL 11.31


RIGHT OF TESTAMENTARY DISPOSITION


Every person of sound mind, over the age of 18 years, has the right to make a will that disposes of that person’s property upon death.   The person making the will is not required to dispose of the property wisely or in a way that would meet with the approval of a judge or jury.  You may not set a will aside simply because it appears to be unreasonable or unjust.  

COMMENT


Instruction approved, Taliaferro v. Green, 622 S.W.2d 829 (Tenn. App. 1981).


T.P.I.  - CIVIL 11.32


DUE EXECUTION

A will that is not properly executed and witnessed is not valid.  A will must be in writing and must be executed and witnessed as follows:

1.
It must be signed by the person making the will in the presence of two or more witnesses who are present at the same time; [or] 

[If the signature is already made, it must be acknowledged by the person making the will as that person’s signature in the presence of two or more witnesses who are present at the same time]; [ or]

[It may be signed by a person other than the person making the will if that maker adopts the signature in the presence of two or more witnesses who are present at the same time].

2.
The person making the will must state [or otherwise indicate] to the witnesses at the time the will is signed  [acknowledged] [adopted] that the document is that person’s will.

3.
Each of the witnesses must sign the document as a witness at the end of the will.  The witnesses must sign the will at the request of the person making the will, and they must sign their names in the presence of the person making the will and in the presence of each other.


[It is not necessary for the person making the will to state that the document is that person’s last will, or that the person making the will ask the witnesses to sign the will.  It is sufficient if the conduct and actions of the 

person making the will show that person’s unmistakable intention to make a will and request that it be witnessed.]
COMMENT


Instruction approved, Taliaferro v. Green, 622 S.W.2d 829 (Tenn. App. 1981).


Proof of the genuine signatures of the testator and two attesting witnesses to a will alone with an attestation clause reciting that the will was executed according to the Uniform Will Act creates a rebuttable presumption of fact of due execution of the will and makes a prima facie case for the proponent. The testimony by the attesting witnesses denying the recitations of the attestation clause is admissible to rebut the presumption and makes an issue for the jury to decide. Dobson v. Shortt, 929 S.W.2d 347 (Tenn. App. 1996).


While the subscribing witness must know that the instrument is a will, a formal declaration by the testator is not necessary. Jackson v. Patton, 952 S.W.2d 404 (Tenn. 1997).



See In re Estate of Ross, 969 S.W.2d 398 (Tenn. App. 1997), regarding the witnesses signing their names in the presence of the testator.

T.P.I.  - CIVIL 11.33


TESTAMENTARY CAPACITY


To make a valid will a person must be of sound and disposing mind at the time the will was executed.  Evidence of mental unsoundness before or after the making of the will must be considered in determining the person’s mental condition when the will was made.


A person is of sound and disposing mind if, at the time of making the will, that person has sufficient mental capacity to:


1.
Understand that the person is making a will; and


2.
Understand and recall the nature of and situation of that person’s property; [and]


[3. Remember and understand relations to living descendants, spouse 


and parents, and to persons whose interests will be affected by the will].


In determining a person’s mental competency to make a will, you should consider matters that show the person’s mental condition at the time the will was made.  You may consider that person’s appearance, conduct, declarations, conversations, and all other evidence of that person’s mental condition, both before and after the will was made.  


USE NOTE


Clause (3) in the second paragraph is to be omitted if such relations do not exist. Where one understands what one is doing, testamentary capacity is not denied by physical weakness or disease, old age, eccentricities, blunt perceptions, weakening judgment, failing mind or memory, addiction to alcohol or drugs, incapacity to transact business, the appointment of a conservator, nor partial insanity.
COMMENT


Instruction approved, Goodall v. Crawford, 611 S.W.2d 602 (Tenn. App. 1980); Taliafero v. Green, 622 S.W.2d 829 (Tenn. App. 1981). 



The matters stated in this instruction and instruction T.P.I. 11.54 are fully discussed in Harper v. Watkins, 670 S.W.2d 611 (Tenn. App. 1984).  See also In re Estate of Elam, 738 S.W.2d 169, 171-72 (Tenn. App. 1987).


The one who alleges an unsound mind has the burden of proving it and must produce evidence from which the jury could infer that the testator at the very time of executing the will did not know and understand the force and consequences of his act. In re Estate of Oakley, 936 S.W.2d 259 (Tenn. App. 1996). 


T.P.I.  - CIVIL 11.34


MENTAL COMPETENCY - MATTERS NOT


DETERMINATIVE


Circumstances such as, [eccentricities] [capricious and arbitrary likes and dislikes] [hatred of relatives] [old age] [forgetfulness] [mental feebleness] [physical infirmity] [disease] [The use, or even the excessive use, of intoxicants or drugs] [                                    ] will not make a person incompetent to make a will if the person making the will was of sound and disposing mind at the time the will was made. 


COMMENT


Instruction approved Goodall v. Crawford, 611 S.W.2d 602 (Tenn. App. 1980).


The competency of a person to make a will is measured at the time the person executes the will and not by their mental condition as it existed at an unreasonable number of years prior to the execution of the will.  In re Estate of Mayes, 843 S.W.2d 418 (Tenn. App. 1992).


Evidence of a prior mental condition due to temporary, superficial, accidental, occasional or intermittent causes or conditions has little or no probative value-not enough to shift the burden of proving testator’s condition at the very time the will was executed. In re Estate of Oakley, 936 S.W.2d 259 (Tenn. App. 1996).


The law does not require that persons shall be able to dispose of their property with judgment and discretion in order to execute a will, but it is sufficient that they understand what they are about to do.  Incapacity to transact business does not necessarily carry with it incapacity to make a will.  Less mental capacity is required to make a will than to carry on business transactions generally.  Green v. Higdon, 870  S.W.2d 513 (Tenn. App. 1993).


T.P.I.  - CIVIL 11.35

MENTAL COMPETENCY - DELUSIONS


A delusion is a false belief of the existence of something that in reality does not exist.


A person who has a delusion may be of sound and disposing mind to make a will if the delusion did not directly influence the creation and terms of the will, or if the delusion was based upon any facts, however unsubstantial.


A person who has a delusion is not of sound and disposing mind if:


1.
The delusion arose spontaneously without reason or supporting facts and is held despite reason and evidence to the contrary; and


2.
If the delusion directly influenced the creation and terms of the will so that the will would distribute the property in a way that the person would not have done, except for the existence of the delusion.


T.P.I.  - CIVIL 11.36


MENTAL COMPETENCY - ADJUDICATION


OF INCOMPETENCY


Evidence that a person has been found [to be incompetent in a proceeding for the appointment of a guardian] [to be mentally ill in another proceeding] does not prove mental incompetency to make a will if you find the person making the will was of sound and disposing mind at the time the will was made.


(b)  Undue Influence and Fraud

T.P.I.  - Civil

Number

Undue Influence
11.37

Circumstances Probative of Undue Influence
11.38

Undue Influence - Confidential Relationship
11.39

Fraud
11.40


T.P.I.  - CIVIL 11.37


UNDUE INFLUENCE


A will may not be enforced if it is brought about by undue influence.


Undue influence is the overcoming of the mind of the person making a will by acts or conduct of another person.


Mere general influence of another person that does not affect the act of making a will is not undue influence.  To be undue influence, the influence must amount to coercion that destroys the freedom of choice of the person making the will.  It substitutes the wishes or desires of another person and compels the maker of the will to dispose of property in a way that would not have been done otherwise.


COMMENT

 
A person has a right by fair argument or persuasion to induce another to make a will (sign a deed), and even to make it in his own favor, provided the influence is exerted in a fair and reasonable manner, and without fraud or deception.  Kelly v. Allen, 558 S.W.2d 845 (Tenn. 1977). 


It is not influence that vitiates a will, but undue influence, and it must go to the extent of depriving the testator of his free agency, and amount to moral coercion which he is unable to resist.  Union Planters National Bank v. Inman, 588 S.W.2d 757 (Tenn. App. 1979).


The court in In re DePriest, 733 S.W.2d 74 (Tenn. App. 1986) discussed the significance of the state of mind of the person accused of wielding undue influence.  The court stated that while “motive” has no bearing, “undue influence does require a specific intent to subject the mind of the testator to the influence and direction of the person exercising the influence.”  Id.  at 78.  The court concluded that “with respect to undue influence shown by direct proof without the aid of the presumption [arising from a confidential relationship, see T.P.I.  ‒ Civil 11.39], the proof must show an intent by the dominant person to impose his or her will on the person being influenced.”  Id.

Undue influence is characterized as coercive conduct aimed at destroying the testator’s free agency to such an extent that the stronger will of the proponent overcame the will of the testator. In re Estate of Link, 542 S.W.3d 438 (Tenn. Ct. App. 2017).


T.P.I.  - CIVIL 11.38


CIRCUMSTANCES PROBATIVE OF UNDUE


INFLUENCE


In determining the issue of undue influence, you may consider, among other things, the following:


1.
Do the provisions of the will favor people who have no blood relationship to the maker of the will over people who have a blood relationship?


2.
Do the terms of the will unduly benefit the chief beneficiary [beneficiaries] of the will?


3.
Are the terms of the will different from the expressed intentions of the  maker of the will?  


4.
Did the chief beneficiary’s [beneficiaries’] relationship to the person making the will give the beneficiary [ies] an opportunity to influence the terms of the will? 


5.
Did the mental and physical condition of the maker of the will allow the maker’s freedom of choice to be overcome by the actions of others?


6.
Did the chief beneficiary [beneficiaries] of the will actively take part in determining the provisions of the will or in causing it to be executed?


COMMENT

Instruction approved, Goodall v. Crawford, 611 S.W.2d 602 (Tenn. App. 1980); Taliaferro v. Green, 622 S.W.2d 829(Tenn. App. 1981); In re Estate of Bradley, 817 S.W.2d 320 (Tenn. App. 1991).


In Parham v. Walker, 568 S.W.2d 622 (Tenn. App. 1978), the court states:  “For the doctrine of undue influence to be applicable, there must be a confidential relationship in existence whereby one party is in a position, because of the confidential relationship to exercise undue influence over the mind and will of the other.”  See also Brown v. Weik, 725 S.W.2d 938, 945 (Tenn. App. 1983).  This statement cannot be supported by authority as an essential requirement and appears to be at variance with Kelly v. Allen, 558 S.W.2d 845 (Tenn. 1977), unless the term “confidential relationship” is given a very broad interpretation.


In In re DePriest, 733 S.W.2d 74, 78 (Tenn. App. 1986), the court explained that undue influence may be shown by direct proof.  In addition to direct proof it may be shown with or without the aid of the presumption that rises from a confidential relationship.


The term “unduly benefit” in this instruction, as well as the term “unduly profit” in instruction 11.39 may cause a problem in some cases in that such a term might invite a jury to substitute its own opinion of fairness for that of the testator when no standard is given.  See the discussion of In re DePriest in the comment to T.P.I.  - Civil 11.39.


In Estate of Glasgow v. Whittum, 106 S.W.3d 25, 31 (Tenn. Ct. App. 2002), the Court of Appeals rejected the contention that a beneficiary must be the one who exerts the undue influence.  Trial judges should be aware that this instruction will need to be altered in those cases where it is alleged that someone other than the beneficiary exerted undue influence.  See also DeLapp v. Pratt, 152 S.W.3d 530 (Tenn. Ct. App. 2004).


Because direct evidence of undue influence is rare, the contestants in most cases must establish undue influence by proving the existence of suspicious circumstances that support a conclusion that the will’s executor was not the product of the testator’s free and independent act. The suspicious circumstances most frequently relied on in will contests are 1) a confidential relationship between the testator and the beneficiary, 2) the testator’s poor physical or mental health, and 3) the beneficiary’s involvement in the procurement of the will. Although there is no prescribed type or number of suspicious circumstances necessary to invalidate a will, the doctrine of undue influence is only applicable when it is shown that the person alleged to have exercised undue influence on the testator was in a confidential relationship with the testator. In re Estate of Link, 542 S.W.3d 438 (Tenn. Ct. App. 2017).


T.P.I.  - CIVIL 11.39


UNDUE INFLUENCE - CONFIDENTIAL


RELATIONSHIP


A confidential relationship exists whenever the trust and confidence of one person is placed in the honesty and faithfulness of another.


There is a presumption that the will was obtained by the undue influence of ____________________ if you find:

1.
That a confidential relationship existed between the person making the will and                                                             ; and 

2.
That                                                          was active in causing the will to be made and benefitted from it.


This presumption may be overcome if ________________ proves by clear and convincing evidence that the making of the will was not the result of undue influence.


COMMENT


The normal relationship between a mentally competent parent and an adult child is not per se a confidential relationship and raises no presumption of the invalidity of a gift from one to the other.  The elements of dominion and control by the stronger over the weaker or a showing of senility or physical and mental deterioration of the donor or fraud or duress must be shown.  Kelly v. Allen, 558 S.W.2d 845 (Tenn. 1977).  See also Owen v. Stanley, 739 S.W.2d 782 (Tenn. App. 1987) and Dutcher v. Dutcher, 756 S.W.2d 256 (Tenn. App. 1986).


See also In re Estate of Elam, 738S.W.2d 169 (Tenn. 1987).  With regard to the proponent’s burden once a confidential relationship has been found, the court in In re DePriest, 733 S.W.2d 74, 79 (Tenn. App. 1986), stated: It is understandable that judges and lawyers might be confused in this area because the appellate courts have not carefully defined what is meant by the fairness of the transaction.  Without the term being carefully defined the average jury might assume that it was being asked to find whether the person benefitting from the will deserved what the will provided.  That is not the meaning of the term.  The jury should not be concerned with the question of whether the testator did right by those who ordinarily would be the objects of the testator’s bounty.  The jury’s function is limited to a determination of the testator’s capacity to make a will and whether the provisions in the will were arrived at through the free agency of the testator rather than through the imposition of someone else’s will.  If the jury finds in favor of the will on these two questions it has found that the transaction was fair.


A testator’s decision to leave the bulk of his estate to the persons caring for him is not a basis for invalidating the will in the absence of other suspicious circumstances tending to show that the will was not the testator’s free and independent decision.  Mitchell v. Smith, 779 S.W.2d 384  (Tenn. App. 1989).


In Matlock v. Simpson, 902 S.W.2d 384 (Tenn. 1995), the Court made two points.  First, a confidential relationship exists where a fiduciary relationship exists, e.g., guardian and ward , trustee and cestui que trust, or any other relationship where the law prohibits gifts or dealings between the parties.  Also an unrestricted power of attorney creates a confidential relationship as a matter of law.  Second, in such cases, the presumption of undue influence may be rebutted only by clear and convincing evidence of the fairness of the transaction.  Again “fairness” is not defined but appears to mean fairness to the legal right and true wishes of the testator.  The Court seems to have applied this rule of clear and convincing evidence to all cases of confidential relationship.


In Johnson v. Craycraft, 914 S.W.2d 506 (Tenn. App. 1995), it is suggested that the existence of a unrestricted power of attorney creates a dominant party in the possessor of the power of attorney by the phrase, “followed by a transaction wherein the dominant party receives a benefit from the other party gives rise to a presumption of undue influence”.


In Estate of Glasgow v. Whittum, 106 S.W.3d 25, 31 (Tenn. Ct. App. 2002), the Court of Appeals rejected the contention that a beneficiary must be the one who exerts the undue influence.  Trial judges should be aware that this instruction will need to be altered in those cases where it is alleged that someone other than the beneficiary exerted undue influence.   See also DeLapp v. Pratt, 152 S.W.3d 530 (Tenn. Ct. App. 2004).


A confidential relationship arises as a matter of law, so as to give rise to presumption of undue influence, when the dominant party with an unrestricted power of attorney receives a benefit. 


No confidential relationship arises, for purposes of creating presumption of undue influence, when an unrestricted power of attorney is executed but has not yet been exercised. Once a presumption of undue influence arises, in order to overcome the presumption, the dominant party must establish that the transaction at issue was fair by clear and convincing evidence; with a will contest, evidence that the testator received independent legal advice concerning the contents of a will may rebut this presumption.


The presumption of undue influence extends to all dealings between persons in fiduciary and confidential relations, and embraces gifts, contracts, sales, releases, mortgages and other transactions by which the dominant party obtains a benefit from the other party.   Parish v. Kemp, 179 S.W.3d 524 (Tenn. Ct. App. 2005). 

In Jarnigan v. Moyers, 568 S.W.3d 585 (Tenn. Ct. App. 2018), perm. app. denied (Tenn. 2018), the Court of Appeals addressed a claim of undue influence and the proof required to establish a confidential relationship in the context of bank accounts that had "payable-on​ death" beneficiary designations. A party alleging undue influence has the burden of proving undue influence by direct or circumstantial evidence by a person who was in a confidential relationship with the deceased. Confidential relationships may either be "legal confidential relationships" where the law imposes a fiduciary duty on the dominant party, or "family and other relationships" where one party has exercised "dominion and control" over the other party and proof of the elements of dominion and control is required. To prove the elements of dominion and control, there must be evidence that the dominant party destroyed the free agency of the weaker party, for example, evidence of the deceased's physical or mental deterioration, inability to make decisions or manage his or her own affairs, and the beneficiary's unrestrained access to the deceased's financial assets leading up to the beneficiary change.

A confidential relationship is any relationship that gives one person dominion and control over another. Confidential relationships can assume a variety of forms and courts have generally been reluctant to define what constitutes a confidential relationship. Nonetheless, courts have held that a person authorized to act on behalf of another by virtue of an unrestricted power of attorney has a confidential relationship as a matter of law with the person who executed the power of attorney if that power of attorney was exercised.

A confidential relationship followed by a transaction in which the dominant party receives a benefit from the other party creates a presumption of undue influence. The proponent may rebut the presumption by presenting clear and convincing evidence of the fairness of the transaction. The term "fairness" doesn’t suggest an inquiry as to whether the person who benefitted from the will deserved what he received under the will, but instead only an inquiry as to the testator’s capacity to make a will and whether the provisions of the will were arrived at through the testator’s free agency. Often, the fairness of a contested will is demonstrated by presenting evidence that the testator received independent advice in preparing the will. In re Estate of Link, 542 S.W.3d 438 (Tenn. Ct. App. 2017).


T.P.I.  - CIVIL 11.40


FRAUD


A will [or any part of a will] that is obtained by fraud is not valid.


Fraud is  the misrepresentation of a material fact that:


1.
Is made:



a.
with the knowledge that the fact is false; or 


b.
without sufficient knowledge on the subject to justify a representation about the fact;


2.
Is made with the intent to encourage the person to whom it is made to act upon it; and


3.
Causes a person to act in reliance upon the representation to the damage of that person.

 
A misrepresentation may consist of any of the following;


1.
Suggesting that something is true, when the person making the suggestion does not believe it to be true;


2.
Making a positive statement about something that is not true, even if the person believes it to be true, when the person knows information that would not justify making the statement;


3.
Concealing something that is true by someone who has knowledge or belief of the truth;


4.
A promise made by someone who has no intention of performing the promise; or


5.
Any other act calculated to deceive.


COMMENT

In order to set aside a will on the basis of fraud, the fraud must be of an active, tortious, deceitful kind, and not of a constructive or resultant nature.  Union Planters National Bank of Memphis v. Inman, 588 S.W.2d 757 (Tenn. App. 1979).


D.  Consumer Protection Law

T.P.I.  - Civil

Number

Consumer Protection Law (Consumer Protection Act of 1977) Actual Damages
11.45

Consumer Protection Law - Treble Damages (WITHDRAWN)
11.46

Consumer Protection Claim Brought with a Separate Claim 

for Punitive Damages Under Another Theory
11.47


T.P.I.  - CIVIL 11.45

CONSUMER PROTECTION LAW


(CONSUMER PROTECTION ACT OF 1977)


ACTUAL DAMAGES


Plaintiff claims that the defendant violated the Tennessee Consumer Protection Act.  The Tennessee Consumer Protection Act allows a plaintiff to recover actual damages for a loss of money, property or thing of value as a result of a defendant’s use of an unfair or deceptive act or practice.


To recover damages from the defendant for a violation of this law, the plaintiff must prove by a preponderance of the evidence that:

1.
The defendant’s act or practice is unfair or deceptive; 

2.
The plaintiff suffered a loss of money, property or thing of value as a result of the unfair or deceptive practice.


[Certain practices are by law unfair or deceptive.  In this case, the plaintiff alleges that the defendant engaged in conduct that the law has determined to be unfair or deceptive:


[Insert specific provisions of Tenn. Code Ann. § 47-18-104 here.]


The plaintiff has the burden of proving by a preponderance of the evidence that the defendant engaged in conduct that the law has determined to be unfair or deceptive.]


The law also provides a jury with the right to determine whether the conduct of the defendant is deceptive or unfair.  A deceptive act or practice is one that tends to deceive, that causes a consumer to believe what is false, or that misleads or tends to mislead a consumer as to a matter of fact.  Deceptive acts or practices by merchants may consist of statements, silence, or actions.


On the other hand, unfair conduct is even broader than the concept of deceptiveness.  It is conduct that causes or is likely to cause substantial injury to consumers which is not reasonably avoidable by consumers themselves and is not outweighed by benefits to consumers or competition.


“Substantial” injury must be more than trivial or speculative, and may be found if a relatively small harm is inflicted on a large number of consumers or if a greater harm is inflicted on a relatively small number of consumers.  Substantial injury usually involves monetary injury or unwarranted health and safety risks.  Conduct by a merchant is not unfair if the consumer could reasonably avoid an injury.


If you find that the plaintiff has proven by a preponderance of evidence that the defendant engaged in an act or practice that the law has declared to be unfair or deceptive or that you have determined to be unfair or deceptive, the plaintiff is entitled to recover actual damages for any money, property, or thing of value that was lost as a result of the defendant’s unfair or deceptive acts or practices.


USE NOTE


Tenn. Code Ann. § 47-18-104(b) lists a number of specific acts and practices that have been deemed to be unfair or deceptive as a matter of law.  When a plaintiff relies solely on the “catch-all” provision in Tenn. Code Ann. § 47-18-104(b)(27) the third and fourth paragraph of this charge should not be given.


COMMENT


This instruction is based on the language of the statute and Tucker v. Sierra Builders, 180 S.W.3d 109 (Tenn. Ct. App. 2005).


If the defendant’s conduct is willful or knowing, the statute permits the trial court to award up to treble damages.  Tenn. Code Ann. § 47-18-109(a)(3).  The statute provides that the trial court makes the decision of whether the conduct was willful or knowing.  Concrete Spaces, Inc. v. Sender, 2 S.W.3d 901 (Tenn. 1999).


The Consumer Protection Act applies to a sale of real estate offered for sale by realtor in course of real estate trade but does not apply to the purchase of real property from a vendor who was not generally engaged in sale of real property in course of real estate trade. Ganzevort v. Russell, 949 S.W.2d 293 (Tenn. 1997).  See also Fayne v. Vincent, S.W.3d 162 (Tenn. 2009) for circumstances to consider in determining if a developer, contractor or realtor comes under the 

Consumer Protection Act when selling his or her own residence.

T.P.I.  - CIVIL 11.46

CONSUMER PROTECTION ACT - TREBLE DAMAGES
Withdrawn.
T.P.I.  - CIVIL 11.47

CONSUMER PROTECTION CLAIM BROUGHT WITH A SEPARATE

CLAIM FOR PUNITIVE DAMAGES UNDER ANOTHER THEORY


Plaintiff has sued defendant under two separate claims.  First, the plaintiff has sued defendant under the Tennessee Consumer Protection Law.  Second, the plaintiff has sued the defendant under the law of [fraud] [negligent misrepresentation] [deceit].


[charge Tennessee Consumer Protection Law and damage section T.P.I.  - Civil 11.45]


[charge other theory, damages and punitive damages sections]


[go over verdict form]


You must consider each claim separately and determine whether the plaintiff should recover under one of the claims, both of the claims or neither of the claims.  If you find in favor of the plaintiff the plaintiff will be awarded the amount of damages, if any, you find to be appropriate.  However, if you find for the plaintiff on both the Tennessee Consumer Protection Law claim and the claim based on [fraud] [negligent representation] [deceit], the plaintiff will not be permitted to collect damages under both claims but instead will have to choose whether to accept the damages under the Tennessee Consumer Protection Law or the damages under the claim based on [fraud] [negligent representation] [deceit].  In other words, if you decide the plaintiff should recover monetary damages from the defendant the plaintiff will be able to recover those damages only once, even if you find that the plaintiff has proved both the Tennessee Consumer Protection Law claim and the claim based on [fraud] [negligent representation] [deceit].
COMMENT


The purpose of this instruction and the accompanying jury verdict form set forth in Appendix D is to assist the bench and bar in meeting the requirements for instructing the jury in cases in which a plaintiff seeks recovery of multiple damages under a statute (e.g. the Tennessee Consumer Protection Law) as well as punitive damages under a common law theory such as fraud, misrepresentation, or other theory.  The decision in Concrete Spaces, Inc. v. Sender, 2 S.W.3d 901 (Tenn. 1999) permits a plaintiff to elect which type damages to accept after the factfinders have determined whether to award one or both types of damages.


Concrete Spaces mandates that the jury must be told about each theory of liability and the standard of liability for any enhanced damages.  The instruction set forth above assumes that the plaintiff is pursuing damages under the Tennessee Consumer Protection Law and under some common law theory.  Ofcourse, the instruction must be modified if the plaintiff is proceeding under a different statutory theory.


Concrete Spaces also reminds us that the determination of whether a defendant’s acts were willful or intentional under the Tennessee Consumer Protection Law is a decision for the trial judge not the jury.  Id. at 910.  Therefore, a plaintiff has a right to hear the jury’s determination about the amount of punitive damages awarded and the trial judge’s determination about whether treble damages and attorney’s fees will be awarded before plaintiff must decide which damages to elect.


Finally, Concrete Spaces cautions that the jury verdict form that uses special interrogatories should use language consistent with the instructions themselves in an effort to avoid juror confusion.  A sample jury verdict form is found in Appendix D.

E.  Discriminatory Practices

T.P.I.  - Civil

Number

(a)  Introduction and Definitions

Introduction 
11.50

Discriminatory Practice Definitions
11.51

Coercion - Intimidation
11.52


(b)  Employment Discrimination

Employer Discriminatory Practices
11.53

Classification -Employees
11.54


(c)  Age Discrimination

Age Discrimination - Requirements - Burden of Proof
11.55


(d)  Handicap Discrimination

Handicap Discrimination - Burden of Proof
11.56


(e)  Sexual Harassment

Sexual Harassment - Hostile Work Environment - Employee Liability - Burden of Proof 
11.57


(f)  Labor Organizations

Exclusion
11.58

Segregation or Classification
11.59

Referral
11.60

Employment Agency
11.61

Apprenticeship and Training Program
11.62


(g) Paternal Leave

Paternal Leave
11.63

(h)  Public Accommodations

Place of Public Accommodations, Discrimination Forbidden
11.64

   
(i)  Real Estate

Real Estate Buying Selling or Renting
11.65

Disability Discrimination
11.66

Hazard Insurance
11.67


(j)  Malicious Harassment

Malicious Harassment
11.70


  (k)  Damages
Introduction

11.74
Embarrassment and Humiliation
    11.75

Mitigation of Damages
11.76

T.P.I.  - CIVIL 11.50


INTRODUCTION


This lawsuit is based on the defendant’s alleged violation of the Tennessee Human Rights Act.  This law is intended to prohibit discrimination in [employment] [public accommodations] [housing] based upon [race] [creed] [color] [religion] [sex or gender] [age]
 or [national origin].  The Act is designed to protect each individual’s personal dignity, to insure the realization of every citizen’s full productive capacity and to preserve the rights and privileges of all persons in this state.


USE NOTE


The instruction should be shortened by using the proper bracketed phrase.
 
COMMENT


This instruction is based upon Tenn. Code Ann. § 4-21-101.  


After referring to the above purposes, the Court in Harman v. Moore’s Quality Snack Foods, 815 S.W.2d 519 (Tenn. App. 1991), held that the exclusive remedy provision in the Workers Compensation Law does not prohibit a claim under this law.


The purpose and intent of the Tennessee Act is to provide for execution in Tennessee of the federal civil rights laws.  Bennett v. Steiner-Liff Iron & Metal Co., 826 S.W.2d 119 (Tenn. 1992); Campbell v. Florida Steel Corp., 919 S.W.2d 26 (Tenn. 1996).
T.P.I.  - CIVIL 11.51

DISCRIMINATORY PRACTICE

DEFINITION


The plaintiff contends that the defendant has engaged in certain discriminatory practices.  A discriminatory practice is defined as any act or practice where a person or group of persons is given preferential or different treatment because of [race] [creed] [color] [religion] [sex or gender] [age] or [national origin]. 
COMMENT


Based on Tenn. Code Ann. § 4-21-102(3);  see Tenn. Code Ann. § 4-21-102 (1) -(19) for other definitions.


T.P.I.  - CIVIL 11.52 


  COERCION - INTIMIDATION


It is a discriminatory practice for a person to [coerce] [intimidate] [threaten] [or] [interfere with] a person who has exercised any right granted or protected by the Tennessee Human Rights Act [or] [a person who has aided or encouraged a third person to exercise those rights protected by the Tennessee Human Rights Act.]
COMMENT


Based on Tenn. Code Ann. § 4-21-601(d).  The State is a person within the meaning of TCA § 4-21-102(14). Roberson v.

Univ. Of Tenn., 912 S.W.2d 128 (Tenn. App. 1995).

(b)  Employment Discrimination

T.P.I.  - Civil

Number

Employer Discriminatory Practices
11.53

Classification - Employees
11.54

T.P.I.  - CIVIL 11.53

EMPLOYER  DISCRIMINATORY PRACTICES

It is unlawful for an employer to discriminate against any person because of [race] [creed] [color] [religion] [gender] [age] [national origin] by [failing or refusing to hire that person] [discharging that person] [discriminating against that person with respect to compensation or to the terms, conditions or privileges of employment.]



COMMENT


Based on Tenn. Code Ann. § 4-21-301(1) and  § 4-21-601(d). 


In order to establish a prima facia case of retaliatory discharge, a plaintiff must prove the following: (1) the plaintiff engaged in a protected activity; (2) the exercise of plaintiff’s protected civil rights was known to the defendant; (3) the defendant thereafter took an employment action adverse to the plaintiff; and (4) there was a causal connection between the protected activity and the adverse employment action.  Newson v. Textron Aerostructures, 924 S.W.2d 87 (Tenn. App. 1995).


Osagie v. Peakload Temporary Services, 91 S.W.3d 326, 329 (Tenn. Ct. App.2002) perm. app. denied (2002) addresses the case of race discrimination.  In order to establish a prima facia case of race discrimination, a plaintiff who alleges discrimination based upon race must prove by a preponderance of the evidence that: (1) the Plaintiff is a member of a racial minority; (2) the Plaintiff was satisfactorily performing his job duties; (3) the Plaintiff was subject to an adverse employment action; and, (4) the Plaintiff was either replaced by a non-minority or similarly situated non-minority employees were treated more favorably.


For a discussion of the difference between disparate treatment allegations and disparate impact allegations, see Haynes v. City of Lexington, 334 S.W.3d 207 (Tenn. Ct.App. 2009).

T.P.I.  - CIVIL 11.54


CLASSIFICATION - EMPLOYEES


It is a discriminatory practice for an employer to limit, segregate or classify an employee or applicant for employment in any way that would adversely affect an employee’s status or would deprive or tend to deprive an individual of employment opportunities because of  [race] [creed] [color] [religion] [gender] [age] [national origin].


(c)  Age Discrimination

T.P.I.  - Civil

Number

Age Discrimination - Requirements - Burden of Proof
11.55

 T.P.I.  - CIVIL 11.55

AGE DISCRIMINATION

REQUIREMENTS - BURDEN OF PROOF


In order to recover, a plaintiff who alleges discrimination based upon age must prove by a preponderance of the evidence that:


1.
The plaintiff was at least forty years of age and was qualified to perform the required duties; 


2.
The plaintiff was [discharged] [not hired];


3.
[The plaintiff was replaced] [The position was filled] by a younger person; and,

 
4.
Age was the determining factor in the defendant’s decision to 
[discharge] [not hire] the plaintiff.  If the defendant has presented evidence of a legitimate non-discriminatory reason for [discharging] [not hiring] the plaintiff, the plaintiff must prove by a preponderance of the evidence that the reason given was a pretext for what was, in fact, an age-based determination.

COMMENT


This instruction is supported by Brenner v. Textron Aerostructures, 874 S.W.2d 579 (Tenn. App. 1993).  The burden is not upon the employer to show an absence of age discrimination.


The instruction follows the requirements set out in McDonnell DouglasCorp. v. Green, 411 U.S. 793, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973) (dealing with race discrimination specifically, but providing guidelines followed in Tennessee in age discrimination claims also); Brenner v. Textron Aerostructures, 874 S.W.2d 579 (Tenn. App. 1993); Loeffler v. Kjellgren, 884 S.W.2d 463 (Tenn.App. 1994).

Termination of a competent employee during cutbacks due to economic necessity is insufficient to show age discrimination. Brenner, supra.

Spreading the former duties of a terminated employee amongst the remaining employees is not replacement.  Loeffler, supra.


Under the Age Discrimination in Employment Act (ADEA), a plaintiff may assert claims of disparate treatment or disparate impact discrimination.  Disparate treatment involves “an employer who treats individuals from a protective group differently and less favorably than other individuals.”  Disparate impact involves a claim where a “facially-neutral employment policy, such as an applicant testing procedure or height and weight requirement, has the effect of treating individuals in the protective class less favorably.”  Moore v. Nashville Electric Power Board, 72 S.W.3d 643, 651 (Tenn. Ct. App. 2001).
(d)  Handicap Discrimination
T.P.I.  - Civil

Number

Handicap Discrimination - Burden of Proof
11.56

T.P.I.  - CIVIL 11.56

DISABILITY DISCRIMINATION

BURDEN OF PROOF


It is a discriminatory practice for an employer to hire, fire or insist upon terms and conditions of employment based solely upon a physical, mental, or visual handicap of any employee or applicant for employment. 


To establish handicap discrimination, the plaintiff must prove by a preponderance of the evidence that:


1.
The plaintiff has a physical or mental impairment that 

substantially limits one or more of the plaintiff’s major life activities; 


2.
The plaintiff is qualified and able to perform the required job despite the handicap or disability; and

3.
The defendant knowingly discriminated against the plaintiff because of the disability.

COMMENT


Cancer is an illness that may be perceived or regarded as limiting a major life activity in a substantial manner. Forbes v. Wilson Cty. Emergency, 966 S.W.2d 417 (Tenn. 1998).



For a thorough discussion of the law of handicap discrimination see Barnes v. Goodyear Tire & Rubber Co., 48 S.W.3d 698 (Tenn. 2000).

(e)  Sexual Harassment
T.P.I.  - Civil

Number
Sexual Harassment - Hostile Work Environment  - Employee Liability - Burden of Proof 
11.57
T.P.I.  - CIVIL 11.57

SEXUAL HARASSMENT

HOSTILE WORK ENVIRONMENT

EMPLOYEE LIABILITY - BURDEN OF PROOF

Plaintiff claims to have been sexually harassed.  Sexual harassment includes unwelcome sexual advances, unwelcome requests for sexual favors and similar verbal or physical conduct, or any unwelcome conduct which, while not overtly sexual, would not have occurred but for the plaintiff’s gender.


In order to recover for sexual harassment against the employer, plaintiff must prove by a preponderance of the evidence that:

1.  The plaintiff was sexually harassed; and

2.
The sexual harassment created a hostile work environment or unreasonably interfered with plaintiff’s work performance; and

3.
The sexual harassment caused plaintiff’s physical or mental well being to be seriously affected; and

4.
The employer had notice of the sexual harassment and the hostile work environment or unreasonable interference with plaintiff’s work performance; and

 
5.
The employer failed to take prompt and appropriate corrective action to eliminate the harassment.


USE NOTE


The first item for proof shown in Campbell v. Florida Steel Corp., 919 S.W.2d 26 (Tenn. 1996), is that the employee is a member of a protected Class.  This appears to be a question of law for the Court and is omitted from the instruction.


COMMENT


To prevail on a hostile work environment claim in a sexual harassment case, an employee must assert and prove that (a) the employee was subjected to unwelcome sexual harassment; (b) the harassment occurred because of the employee’s gender; (c) the harassment affected a “term, condition, or privilege of employment; and (d) the employer knew, or should have known, of the harassment and failed to respond with prompt and appropriate corrective action.  Campbell v. Florida Steel Corp., 919 S.W.2d 26 (Tenn. 1996).  In a case claiming racial harassment, the above requirement “(b)” would read: racially motivated conduct that constituted as unreasonably abusive or offensive work related environment or adversely affected the reasonable employee’s ability to do his or her job.  Intimidation and hostility toward women because they are women can obviously result from conduct other than explicit sexual advances.  Constructive discharge: When an employee involuntarily resigns in order to escape intolerable and illegal employment requirements to which the employee is subjected because of race, color, religion, sex, or national origin, the employer has committed a constructive discharge.  Only a showing that a reasonable employer would have foreseen the employee’s resignation and that theemployer knowingly permitted conditions of discrimination so intolerable that a reasonable person subject to them would resign is required.


Sexual harassment may occur when conduct of a sexual nature affects an individual’s work or educational experience or creates an intimidating,  hostile or offensive work or educational environment.  McClellan v. Bd. Of Regents of State, 921 S.W.2d 684 (Tenn. App. 1996).


There are three kinds of sexual harassment: (1) hostile work environment created by non-supervisory employees; (2) quid pro quo harassment; (3) hostile work environment created by supervisory employees. As to the first, plaintiff must prove: (1) the employee was subjected to unwelcome sexual harassment; (2) the harassment occurred because of the plaintiff’s gender; (3) the harassment affected a “term, condition, or privilege” of employment; (4) the employer knew or should have known of the harassment and failed to respond with prompt and appropriate action.


Quid pro quo harassment occurs when a supervisor conditions employment benefitson sexual favors and plaintiff must show: (1) employee was subjected to unwelcome sexual harassment in the form of sexual advances or requests for sexual favors; (2) the harassment complained of was based on sex; (3) employee’s submission to such advances or requests was an express or implied condition for job benefits or a job detriment; and (4) respondeat superior liability.


In supervisor created hostile work environment, the supervisor does not use authority to obtain sexual favors but creates a hostile work environment as if created by another employee. Liability is dependent on (1) whether the supervisor’s harassing actions were foreseeable or fell within the scope of employment; and (2) whether the employer responded adequately and effectively to negate liability. Carr v. United Parcel Serv., 955 S.W.2d 832 (Tenn. 1997).


Conduct underlying hostile work environment claim need not be clearly sexual in nature, but rather key inquiry is whether employee of one race or gender is subjected to disadvantageous terms or conditions of employment to which members of another race or gender are not exposed.  Spicer v. Beaman Bottling Co., 937 S.W.2d 884 (Tenn. 1996).


Respondeat supervisor is applicable when (1) an employer empowers a supervisor to alter job benefits; (2) the supervisor abuses the empowerment by making a subordinant’s job benefits contingent upon receipt of sexual favors; and (3) the subordinate reasonably believes that the supervisor has the actual or apparent authority to alter the subordinant’s job benefits. Sanders v. Lanier, 968 S.W.2d 787 (Tenn. 1998).

Supplemental Comment -  

Vicarious Liability


The liability of an employer for sexual harassment of an employee is seldom within the scope of employment as the term was originally understood by the general law of Respondeat Superior as mentioned in Carr v. United Parcel Service, 955 S.W.2d 832 (Tenn. 1997).  Since the publication of that case the U. S. Supreme Court has published two cases Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 118 S.Ct. 2257, 141 L. Ed 2d 633 (1998); Faragher v. City of Boca Raton, 524 U.S. 775, 118 S. Ct. 2275, 141 L. Ed. 2d 662 (1998) requiring some change in the rule of Carr and Tennessee has responded as to supervisor sexual harassment in the case of Parker v. Warren County Utility Dist., 2 S.W.3d 170 (Tenn. 1999).  An employer is subject to vicarious liability to a victimized employee for actionable hostile work environment sexual harassment by a supervisor with immediate (or successively higher) authority over the employee.  The defending employer may raise an affirmative defense to liability or damages when no tangible employment action has been taken.  The affirmative defense is comprised of two necessary elements: (1) that the employer exercised reasonable care to prevent and correct promptly any sexually harassing behavior; and (2) that the plaintiff employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or that the employee unreasonably failed to otherwise avoid the harm.  The affirmative defense shall not be available to the employer when the supervisor’s sexual harassment has culminated in a tangible employment action.


(f)  Labor Organizations
T.P.I.  - Civil

Number
Exclusion
11.58

Segregation or Classification
11.59

Referral
11.60

Employment Agencies
11.61

Apprenticeship and Training Programs
11.62


T.P.I.  - CIVIL 11.58


  EXCLUSION


It is a discriminatory practice for a labor organization to exclude, expel from membership or otherwise discriminate against a member or applicant for membership because of [race] [creed] [color] [religion] [gender] [age] [national origin].

T.P.I.  - CIVIL 11.59

  SEGREGATION OR CLASSIFICATION

It is a discriminatory practice for a labor organization to limit, segregate or classify its members or applicants for membership on the basis of [race] [creed] [color] [religion] [gender] [age] [national origin] if the practice limits or deprives any person of employment opportunities or adversely affects the status of an employee or an applicant for employment.

T.P.I.  - CIVIL 11.60


REFERRAL


It is a discriminatory practice for a labor organization to fail or refuse to refer a person for employment on the basis of  [race] [creed] [color] [religion] [gender] [age] [national origin] if the practice limits or deprives any person of employment opportunities or adversely affects the status of an employee or an applicant for employment.


T.P.I.  - CIVIL 11.61


EMPLOYMENT AGENCY


It is a discriminatory practice for an employment agency to classify, refer for employment, fail or refuse to refer for employment or otherwise discriminate against any person because of  [race] [creed] [color] [religion] [gender] [age] [national origin].

T.P.I.  - CIVIL 11.62


APPRENTICESHIP & TRAINING PROGRAMS


It is a discriminatory practice for [an employer] [labor organization] [joint labor management committee] controlling apprenticeships, training or retraining programs, to discriminate against any person because of [race] [creed] [color] [religion] [gender] [age] [national origin] in its admission or employment practices for these programs or by publishing or circulating any statement, advertisement or publication relating to admission or employment practices for these programs indicating a preference based on [race] [creed] [color] [religion] [gender] [age] [national origin]. [A statement, advertisement or publication may, however, indicate a preference based on religion or gender when religion or gender is a legitimate occupational qualification for employment.]


USE NOTE


When a person’s sex or religious affiliation is a bona fide occupational qualification for a particular employment or occupation, it is not a violation of the above rule for an advertisement or publication to indicate a preference, a limitation or specification based on an applicant’s sex or religion.


(g) Parental Leave

T.P.I.  - Civil

Number

Paternal Leave
11.63


T.P.I.  - CIVIL 11.63


   PARENTAL LEAVE

An individual who has been employed as a full-time employee at a job site or location by the same employer for at least twelve (12) consecutive months is entitled to be absent from employment for a period of up to but not more than four (4) months for adoption, pregnancy, child birth and nursing the infant.  The employee must give the employer at least three (3) months notice of the anticipated date of departure, the length of absence and the intent to return to full-time employment.  For adoption, such parental leave entitlement begins when the employee receives custody of the child

Upon an employee’s return to employment from parental leave, the employee must be restored to the previous position or to a similar position with the same status, pay, employment benefits, length of service, and seniority as existed on the date the parental leave began.  Failure to comply with this requirement is a discriminatory practice.


USE NOTE

This instruction is based on the Tennessee Parental Leave Act, T.C.A. § 4-21-408.

COMMENT


The Tennessee Human Rights Act is a comprehensive anti-discrimination statute intended to further the policies of the federal Civil Rights Act, including the Pregnancy Discrimination Act of 1978. The Act does not require employers to make it easier for pregnant employees to work or to treat them specially, but to treat them the same as other employees on the basis of their ability or inability to work.  An unlawful employment practice occurs whenever pregnancy alone is a motivating factor for an adverse employment action.  That is, she must demonstrate that she was treated differently than other temporarily disabled employees because of her pregnancy or pregnancy related condition. The plaintiff may show intentional discrimination or may show the four requirements: (1) she was pregnant; (2) she was qualified for the job; (3) she was subjected to an adverse employment action; and (4) there was a nexus between her pregnancy and the adverse employment action. Nexus is shown by proof that comparable non-pregnant employees received more favorable treatment.  Spann v. Abraham, 36 S.W.3d 452 (Tenn. App. 1999).

(h)  Public Accommodations

T.P.I.  - Civil

Number

Place of Public Accommodation, Discrimination Forbidden
11.64

T.P.I.  - CIVIL 11.64


PLACE OF  PUBLIC ACCOMMODATIONS


DISCRIMINATION FORBIDDEN


It is a discriminatory practice for any person to deny an individual the full and equal enjoyment of [goods] [services] [facilities] [privileges] [advantages] [accommodations] of a place of public accommodation, resort or amusement on the grounds of [race] [creed] [color] [religion] [gender] [age] [national origin].


USE NOTE


This instruction is based upon Tenn. Code Ann. § 4-21-501 et seq.  It should be noted that § 503 of the statute permits segregation on the basis of sex in regard to sleeping rooms, bathrooms, health clubs, and rooms for changing clothes.


(i)   Real Estate

T.P.I.  - Civil

Number

Real Estate, Buying, Selling or Renting
11.65

Disability Discrimination
11.66

Hazard Insurance
11.67


T.P.I. - CIVIL 11.65


 REAL ESTATE       


 BUYING, SELLING OR RENTING

       It is a discriminatory practice for any person, because of: [race] [creed] [color] [religion] [gender] [age] [handicap] [familial status] [national origin] to: (select the relevant claim of discrimination)

(1)
Refuse to sell or rent, refuse to negotiate for the sale or rental of or otherwise make unavailable any real property or housing to a person;


(2) 
Discriminate against any person in the terms, conditions, or privileges of sale or rental of real property or housing or in the provision of services or facilities relating to the property or housing accommodation;   


(3) 
Refuse to receive or transmit a good faith offer to purchase, rent or lease real property or housing;


(4) 
Represent to a person that real property or housing is not available for inspection, sale, rental or lease when it, in fact, is so available or to refuse to permit a person to inspect real property or housing;


(5) 
Print, publish or circulate or cause to be printed, published or circulated a notice, statement, advertisement or sign, including a form of application for the purchase, rental or lease of real property or housing, that indicates, directly or indirectly, a limitation, specification or discrimination as to race, color, creed, religion, gender, handicap, familial status or national origin;


(6)
Offer, solicit, accept, use or retain a sale or rental listing of real property or housing with the understanding that a person may be discriminated against in the sale, rental, lease or the furnishing of facilities and services relating to that real property or housing accommodation; or


(7) 
Deny any person access to, or membership or participation in, any multiple-listing services, real estate brokers’ organization or other service, organization or facility relating to the business of selling or renting dwellings or to discriminate against such person in the terms or conditions of such access, membership or participation.


USE NOTE


It is doubtful that any case would involve more than two or three of the above different claims of discrimination.  One should select the relevant claims and ignore the rest.


T.P.I.  - CIVIL 11.66


DISABILITY DISCRIMINATION


It is a discriminatory practice for a person to discriminate in the [sale] [rental] of, or otherwise make unavailable or deny a dwelling to any [buyer] [renter] because of a disability of:


(1) 
The [buyer] [renter];


(2) 
A person residing in or intending to reside in the dwelling after it is [sold] [rented] or made available; or


(3) 
Any person associated with the [buyer] [renter].


It is a discriminatory practice for a person to discriminate against another person in the terms, conditions, or privileges of the [sale] [rental] of a dwelling or in the provision of [services] [facilities] in connection with such dwelling, because of a disability of:


(1) 
The person;


(2) 
A person residing in, or intending to reside in, the dwelling after it is [sold] [rented] or made available; or


(3) 
Any person associated with the person.


USE NOTE


NOTE EXCEPTIONS: A tenant who would constitute a direct threat to the health and safety of other individuals or whose tenancy would result in substantial physical damage to the property of others. Tenn. Code Ann. § 4-21-601(b)(5). 


Tennessee Human Rights Act definition of disability: Tenn. Code Ann. § 4-21-102(9).  For discrimination in the employment of persons with a disability, see Tenn. Code Ann. § 8-50-103.

T.P.I.  - CIVIL 11.67


HAZARD INSURANCE  


It is a discriminatory practice for a person in the insurance business  to: [refuse to enter into]  [discriminate in the terms, conditions, or privileges of] a contract of insurance against hazards relating to housing or real property because of the: [race] [creed] [color] [religion] [gender] [age] [national origin] of the person [owning the real property] [residing in or near the housing accommodation].


COMMENT

Based upon Tenn. Code Ann. § 4-21-601(c).


(j)  Malicious Harassment

T.P.I.  - Civil

Number
Malicious Harassment
11.70


T.P.I.  - CIVIL 11.70

MALICIOUS HARASSMENT

It is unlawful for any person knowingly to intimidate or harass another  person because of the other person’s [race] [color] [religion] [ancestry] [national origin] by [causing or threatening to cause, by word or act, physical injury to another person] [damaging, destroying, or defacing, or threatening to damage, destroy, or deface, by word or act, any real or personal property of another person.] [ The word “deface” includes, but is not limited to, cross burning or the placing of any word or symbol commonly associated with racial, religious, or ethnic terrorism on the property of another person without permission.]


USE NOTE 

This instruction is based upon Tenn. Code Ann. § 4-21-701(b) which states that a plaintiff may recover special and general damages including damages for emotional distress,  punitive damages, reasonable attorney’s fees and costs.

COMMENT


A claim of malicious harassment requires that a defendant acted maliciously, i.e., ill will, hatred or spite, and unlawfully intimidated another from the free exercise or enjoyment of a constitutional right by injuringor threatening to injure or coercing another person or by damaging, destroying or defacing any real or personal property of another person. Washington v. Robertson County, 29 S.W.3d 466 (Tenn. 2000). 


A claim may be brought against an individual or an employee of a governmentagency or a governmental entity.  Id. at 476.

(k)  Damages

T.P.I.  - Civil

Number

Introduction

11.74
Embarrassment and Humiliation
    11.75

Mitigation of Damages
11.76

T.P.I.  - CIVIL 11.74


INTRODUCTION

If, under the court’s instructions, you find that the defendant engaged in any one or more of the discriminatory practices alleged by the plaintiff, and you find that the plaintiff’s damages were legally caused by the defendant’s discriminatory practices, then you shall award the plaintiff the actual damages that the plaintiff has sustained.   The damages you may award are:


For wrongful loss of employment, plaintiff shall be awarded back pay and the present value of any lost employment benefits.  Back pay is the sum of wages the plaintiff would have earned from [the date of termination of employment] [the date defendant refused to hire] through today’s date.  

COMMENT


The legislature having clearly indicated when punitive damages are to be considered has declined to permit such damages unless specifically authorized. Thus punitive damages under the Tennessee Human Rights Act are only available in cases involving discriminatory housing practices.  Carver v. Citizen Utilities Co., 954 S.W.2d 34 (Tenn. 1997).

T.P.I.  - CIVIL 11.75


EMBARRASSMENT AND HUMILIATION


You shall award a sum of money to compensate plaintiff for any embarrassment and humiliation the plaintiff actually suffered as a legal result of the defendant’s alleged unlawful discriminatory practice(s). The words “embarrassment” and “humiliation” are used in their everyday meaning.  Not every embarrassment and humiliation, however, is compensable.  Embarrassment and humiliation are compensable only when a reasonable person with ordinary sensibilities under the same or similar circumstances would be embarrassed or humiliated. 


There is no mathematical formula for computing reasonable compensation for embarrassment and humiliation, nor is the opinion of any witness required as to the amount of such compensation.


In making an award for such damages, you must use your best judgment and establish and amount of damages that is fair and reasonable in light of the evidence before you.

COMMENT


The law against discrimination seeks to remedy an evil that threatens not only the rights and proper privileges of inhabitants but menaces the institutions and foundation of a 

free democratic society.  It seeks to remedy  nonphysical injuries.  Harman v. Moore’s Quality Snack Foods, 815 S.W.2d 519 (Tenn. App. 1991). 

T.P.I.  - CIVIL 11.76


MITIGATION OF DAMAGES 


The plaintiff has a duty to mitigate damages.  Any back pay and employment benefits you award the plaintiff shall be reduced by any employment earnings and benefits the plaintiff earned or could have earned through reasonable diligence. 

         The defendant has the burden of establishing that the plaintiff failed to use reasonable diligence in mitigating damages. The defendant must prove both the availability of suitable and comparable substitute employment and the lack of reasonable diligence on the part of the plaintiff.

F.  Tennessee Adult Protection Law

Tennessee Adult Protection Law
11.80

Tennessee Adult Protection Law – Claim for Attorney Fees
11.81

T.P.I.  - CIVIL 11.80


TENNESSEE ADULT PROTECTION LAW

Plaintiff claims that the defendant violated the Tennessee Adult Protection Law. This law allows a plaintiff to recover compensatory damages for abuse or neglect, sexual abuse or exploitation, or for theft of money or property.

In deciding whether the defendant violated the Tennessee Adult Protection Law you must determine whether the defendant abused, neglected, sexually abused, exploited, or unlawfully took plaintiff’s money or property.

This law defines ‘‘abuse or neglect’’ as the infliction of physical pain, injury, or mental anguish, or the deprivation of services by a caretaker that are necessary to maintain the health and welfare of an adult or a situation in which an adult is unable to provide or maintain the services that are necessary to maintain that person’s health or welfare.

This law also defines ‘‘exploitation’’ as the improper use by a caretaker of funds that have been paid by a governmental agency to an adult or to the caretaker for the use or care of the adult.

USE NOTE

The Tennessee Adult Protection Act, Tenn. Code Ann. §§ 71-6-101 et seq., creates a private cause of action to protect certain adults from abuse, neglect or exploitation.

The instruction should be modified to address only the allegations of misconduct alleged in the complaint that have been permitted to go to jury. For example, any reference to sexual abuse should be stricken from the instruction if the plaintiff has not alleged sexual abuse or if there was insufficient evidence of sexual abuse to create a jury issue.

Tenn. Code Ann. § 71-6-120(e) provides for an award of punitive damages in accordance with the applicable standards if the alleged abuse, neglect or exploitation is demonstrated by clear and convincing evidence. The punitive damages instructions may be found at T.P.I.—Civil 14.55A.

COMMENT

See T.C.A. §§ 71-6-101 et seq.

T.P.I.  - CIVIL 11.81


TENNESSEE ADULT PROTECTION LAW

If you find plaintiff is entitled to an award of compensatory damages for violation of the Tennessee Adult Protection Law, you must then decide if the plaintiff is entitled to an award of reasonable attorney fees. 
To be awarded reasonable attorney fees the plaintiff must prove by

clear and convincing evidence that the abuse or neglect, sexual abuse or exploitation or theft resulted from defendants’ intentional, fraudulent or malicious conduct.

Clear and convincing evidence is a different and higher standard than preponderance of the evidence. It means that the defendant’s wrong, if any, must be so clearly shown that there is no serious or substantial doubt about the correctness of the conclusions drawn from the evidence.

If you decide that the plaintiff is entitled to an award of reasonable attorney fees, the judge will decide the amount of such fees.

USE NOTE

Tenn. Code Ann. § 71-6-120(d) permits a plaintiff who proves abuse, neglect or exploitation by clear and convincing evidence to recover attorney fees.

The instruction should be modified to address only the allegations of misconduct alleged in the complaint that have been permitted to go to jury. For example, any reference to sexual abuse should be stricken from the instruction if the plaintiff has not alleged sexual abuse or if there was insufficient evidence of sexual abuse to create a jury issue.

It is contemplated that if (a) a plaintiff seeks a recovery of attorney fees and (b) a jury question is presented on the issue a special interrogatory will be included on the jury verdict form asking if it finds that the evidence of the alleged abuse, neglect or exploitation has been proven by clear and convincing evidence. If the question is answered in the affirmative, the Court should use the customary post-trial procedures to determine the amount of the fee award.
COMMENT

See T.C.A. § 71-6-120(d).

G. Tennessee Medicaid False Claims Act

Violation of the Tennessee Medicaid False Claims Act
11.90

T.P.I.  - CIVIL 11.90


TENNESSEE ADULT PROTECTION LAW


The State of Tennessee alleges that the Defendant(s) violated a Tennessee law that prohibits submission of false claims for payment under the TennCare program.  This law allows the State of Tennessee to recover damages from the Defendant(s) if proven.


To recover damages from the Defendant(s) for a violation of this law, the State must prove by a preponderance of the evidence that the Defendant(s):


1.
[Presented, or caused to be presented, to the state a claim for payment under the TennCare program knowing such claim is false or fraudulent; or]


2.
[Made, used, or caused to be made or used, a record or statement to get a false or fraudulent claim under the TennCare program paid for or approved by the state knowing such record or statement was false; or]


3.
[Conspired to defraud the state by getting a claim allowed or paid under the TennCare program knowing such claim was false or fraudulent; or] 


4.
[Made, used, or caused to be made or used, a record or statement to conceal, avoid, or decrease an obligation to pay or transmit money or property to the state, relative to the TennCare program, knowing such record or statement is false.]  


“Claim” includes any request or demand for [money,] [property,] [or services] made to any [employee,] [officer,] [or agent of the state], or to any [contractor,] [grantee,] [or other recipient], whether under contract or not, if any portion of the [money,] [property,] [or services] requested or demanded was issued from, or was provided by, the state.


“Knowing” and “Knowingly” mean that a person, with respect to information: 


1. 
Had actual knowledge of the information; or


2. 
Acted in deliberate ignorance of the truth or falsity of the information; or 


3. 
Acted in reckless disregard of the truth or falsity of the information.  The State is not required to prove that the Defendant(s) had specific intent to defraud.


If you find that the Defendant(s) did engage in conduct that violated this law, in addition to the damages proven by the state, you must award a civil penalty of not less than five thousand dollars ($5,000) and not more than twenty-five thousand dollars ($25,000). The amount you assess is for you to determine based upon your consideration of all the evidence in the case. 
Use Note


While the title of T.C.A. §71-5-181 is the “Tennessee Medicaid False Claims Act”, Tennessee does not have Medicaid expansion and therefore a case can only be brought for TennCare false claims.  Therefore this instruction has replaced Medicaid with TennCare for better jury clarity.


If the Court determines that the defendant complied with part (a)(2)(A-C) of the statute based on evidence presented at trial or at a subsequent hearing, the Court may assess not less than two times the amount of damages which the state sustains because of the conduct.  

� Applies only to discrimination in employment and public accommodations.



















