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BEFORE VOIR DIRE


You have been summoned as prospective jurors in a civil case involving [an automobile collision that occurred on or about ____________ at __________] [a claim of medical negligence] [a claim involving ___________________] [an incident that occurred on ______________].  The parties involved are: _________________________________________.  Their attorneys are:______________________________________________. 


[Two separate cases are being tried together.  In one case, the plaintiff(s), __________________________________________________, has/have filed a lawsuit against defendant(s).  In the other case, plaintiff(s), ________________________________________________, has/have filed a lawsuit against the defendant(s),_____________________________________.  


Since these cases are being tried together, whenever I refer to “plaintiff” or “defendant,” I am referring to each party who is a plaintiff or a defendant in one of these cases.]


You will be asked questions [by the Court and] by the  attorneys.  Although some of the questions may seem to be personal, they are intended to find out if you have any knowledge of this particular case, if you have any  opinion that you cannot put aside or if you have had any experience in life that might cause you to identify yourself with one party or another.    Jurors must be as free as humanly possible from bias, prejudice, or sympathy and must not be influenced by preconceived ideas about the facts or the law.  The parties are entitled to jurors who approach this case with open minds until a verdict is reached.  


Each party has a right to request that a certain number of prospective jurors be excused.  If you are excused you should not consider it a reflection on you in any way.


[In this case the [Plaintiff] [Defendant] is representing [himself][herself]. Parties who represent themselves are entitled to equal treatment by the Court. You should take into account that many self-represented litigants have no legal training and little familiarity with the court system. However, you should also be mindful of the boundary between fairness to the self-represented litigants and unfairness to the other party who is represented by an attorney. While you may note that self-represented litigants who are untrained in the law may be granted by the Court a certain amount of leeway in presenting their case, you must not excuse self-represented litigants from complying with the same substantive legal requirements which all parties are expected to observed and which will be part of the instructions on the law that I give you at the end of the case. The instructions I give you apply equally to both sides.]

USE NOTE


Much of the foregoing may be supplied by orientation material, if available, prior to the time the case is called for trial.


The oath to be administered to the prospective jurors prior to voir dire may be as follows:

Do you solemnly swear or affirm that in this case now for trial you will well and truly answer such questions as may be asked you as to your competency as jurors, so help you God?


The last paragraph is intended to be used for those cases where either or both parties are self-represented litigants. When this paragraph is used, the language instructing jurors not to draw inferences based on certain rulings by the Court found in T.P.I. 1.02 should also be instructed.

COMMENT


For qualifications and exemptions of jurors, see Tenn. Code Ann. Title 22, Ch. 1; selection and attendance, Tenn. Code Ann. Title 22, Ch. 2; examination and challenge of jurors, Tenn. Code Ann. Title 22, Ch. 3; compensation of jurors, Tenn. Code Ann. Title 22, Ch. 4.


The ultimate goal of voir dire is to determine whether the jurors are competent, unbiased and impartial. The scope and extent of the voir dire rests within the discretion of the trial judge. Even if the court errs by excluding a juror for cause, the error is harmless unless the sitting juror is not fair and impartial. A party is entitled to a jurycomposed of persons free from bias or prejudice but the right to challenge is a right to reject, not the right to select. Parties have no right to any particular juror. The judge has the duty to discharge any juror who cannot be an unbiased juror. The jurors must be free from even a reasonable suspicion of bias or prejudice. Danmole v. Wright, 933 S.W.2d 484 (Tenn. App. 1996).


An individual examined during voir dire is not required to have a complete lack of knowledge of the facts and issues to beselected as a juror.  See State v. Pike, 978 S.W.2d 904, 924 (Tenn. 1998) (appendix).  As the United States Supreme Court has said it is “sufficient if the juror can lay aside his impression or opinion and render a verdict on the evidence presented in court.” Irvin v. Dowd, 366 U.S. 717, 723, 815 S.Ct. 1639, 6 L.E.d. 751 (1961); See also Mann, 959 S.W.2d at 531 (recognizing that jurors may be selected to hear a trial if they are able to set aside an opinion and render a verdict based on the evidence in court.  State v. Davidson, 121 S.W.3d 600, 612-13 (Tenn. 2003).


T.P.I.  - CIVIL 1.02

AFTER VOIR DIRE AND BEFORE TRIAL


Before the trial begins, I am going to give you some instructions to help you understand how the case will proceed, what your duties will be, and how you should conduct yourselves during the trial.

As the trial judge, it is my responsibility to advise you what law is applicable to this case. You must accept and apply the law as given. As jurors, you serve as the sole judges of the facts and will be applying the facts to the law. Thus, you must determine which of the witnesses’ testimony you accept, what weight you attach to it, and what inferences you will draw from it. The law does not, however, require you to accept all of the evidence. In deciding what evidence you will accept, you must make your own evaluation of the testimony given by each of the witnesses and determine the weight you will give to that testimony. You must decide which witnesses you believe and how important you think their testimony is. You are not required to accept or reject everything a witness says. You are free to believe all, none, or part of any person’s testimony.

Before you begin to hear and see evidence, however, the attorneys will make their opening statements. These statements will be brief outlines of what the attorneys expect the evidence to be. The attorneys are also permitted to make additional statements at the end of the case; these are called “closing statements.” Unless you are otherwise instructed, statements made by the attorneys are not evidence. Those statements are made only to help you understand the evidence and apply the law to the evidence in the case. You should ignore any statement by any attorney that is not supported by the evidence you will hear and see during the trial.

During the trial, objections may be made to evidence or trial procedures. I may sustain objections to questions asked without permitting a witness to answer, or I may instruct you to disregard an answer that has been given. In deciding this case, you may not draw any inference from an unanswered question, and you may not consider testimony that you are instructed to disregard.

Any arguments about objections or motions are usually required to be made by the attorneys out of the hearing of the jury. Information may be excluded because it is not legally admissible. Excluded information cannot be considered in reaching your decision. A ruling that is made on an objection or motion will be based solely upon the law. You must not infer from a ruling that I hold any view or opinion for or against any party in this lawsuit.

After opening statements, I will give you additional information to aid you in evaluating the evidence you see and hear during the trial.

There are several rules concerning your conduct during the trial and during recesses that you should keep in mind.

First, do not conduct your own private investigation into this case, although you may be tempted to do so. For example, do not visit the scene of an incident, read any textbooks or articles concerning any issue in this case, or consult any other source of information, including those on Google or elsewhere on the internet. If you were to do that, you would be getting information that is not evidence. You must decide this case only on the evidence and law presented to you during the trial. Any juror who receives any information about this case other than that presented at trial must notify the court immediately.

Second, do not discuss the case either among yourselves or with anyone else during the trial. You must keep an open mind until you have heard all the evidence, the attorneys' closing arguments and my final instructions concerning the law. Any discussions before the conclusion of the case would be premature and improper.

Third, do not permit any other person to discuss the case in your presence. If anyone does attempt to do so, report this fact to the Court immediately without discussing the incident with any of the other jurors.

Fourth, do not speak to any of the attorneys, parties or witnesses in this case, even for the limited purpose of saying good morning. They are also instructed not to talk to you. In no other way can all the parties feel assured of your absolute impartiality.

Fifth, you must not use electronic devices to communicate with or provide any information, photographs or video to anyone by any means about this case. You must not use any electronic device or media, any text or instant messaging service; or any chat room, blog, or website to communicate with anyone or to conduct any research about this case. These devices may be used during breaks or recesses for personal reasons, but must not be used at any time during the trial to receive or send information about any issues related to this trial.

Does everyone understand and agree to be bound by these rules that I have just given to you? If so, please indicate your understanding and agreement by raising your right hand at this time. [PUT ON THE RECORD WHETHER A RAISED RIGHT HAND] I will also have a copy of these rules available for you in the jury room.
[[You may want to consider doing this in addition to and not in lieu of reminding them at each break.]

USE NOTE

Preliminary instructions constitute a neglected area of trial administration which is worthy of serious consideration by every trial judge. This is especially true when there is a substantial number of jurors beginning their first case. However, whether such instructions are given or what is included is best left to the discretion of the trial judge.

Readers will note that former T.P.I.—Civil 1.02 has been broken into two separate instructions, one to be given before opening statements and one before the presentation of evidence. The Committee believes that shortening the instructions will increase the likelihood of the jury paying attention to and following them.

If the court decides to permit the jurors to take notes (as permitted by Tenn. R. Civ. P. 43A.01), the Court may give T.P.I.—Civil 1.05.

If the court decides to permit the jurors to ask questions (as permitted by Tenn. R. Civ. P. 43A.03), it is suggested that the Court give T.P.I.—Civil 1.07 in conjunction with T.P.I. —Civil 1.03 after opening statements.

If a corporation or other legal entity is a party in the case, the Court may give T.P.I.—Civil 1.05.

Special instructions about depositions or testimony by remote video need not be given at this time but rather should be given immediately before such testimony.

The oath to be administered to the jury after selection may be as follows:

Do you solemnly swear or affirm that in this case now for trial you will well and truly try the issues joined and a true verdict render according to the law and the evidence, so help you God?

A party may request that the jury instructions be reduced to writing before delivery to the jury, T.C.A. § 20-9-501 and Tenn. R. Civ. P. 51.04. When it is invoked, the judge may want to consider writing the preliminary charge(s) as well as the regular charge.

COMMENT

The complaint may be read to the jury. T.C.A. § 20-9-302. The parties have a right to make opening statements, “setting forth their respective contentions, views of the facts and theories of the lawsuit.” T.C.A. § 20-9-301.

The jury charge is the charge of the court and may or may not include special requests made by counsel for the respective parties. It is improper for an attorney to state to the jury at whose request a charge was given. Allen v. Delta Materials Handling, Inc., 930 S.W.2d 76 (Tenn. App. 1996).

There are several factors which impact the credibility of a witness, such as

1. Was the witness able to see, hear, or be aware of the things about which the witness testified?

2. How well was the witness able to recall and describe those things?

3. How long was the witness watching or listening?

4. Was the witness distracted in any way?

5. Did the witness have a good memory?

6. How did the witness look and act while testifying?

7. Was the witness making an honest effort to tell the truth, or did the witness evade questions?

8. Did the witness have any interest in the outcome of the case?

9. Did the witness have any motive, bias, or prejudice that would influence the witness’s testimony?

10. How reasonable was the witness’ testimony when you consider all of the evidence in the case?

11. Was the testimony contradicted by what that witness has said or done at another time, by the testimony of other witnesses, or by other evidence?

Jurors apply these factors as part of their interaction with others, and the Committee concluded that there was no need to length the jury instructions by telling the jury about these factors. Counsel may wish to argue that one or more of these factors enhances or diminishes a witness’ credibility.
T.P.I.  - CIVIL 1.03

Jury Instruction To Be Given After Opening Statements and Before the Presentation of Evidence

You have now heard the opening statements from the lawyers. We now begin with the presentation of evidence in this case.

The evidence generally consists of the numbered exhibits and the testimony of witnesses. The plaintiff will present evidence first. The defendant then will be given the opportunity to present evidence. Normally, the plaintiff will present all of the plaintiff's evidence before the other party[ies] presents any evidence. Exceptions are sometimes made, however, usually to accommodate a witness.

The witnesses will testify in response to questions from the attorneys. 
Witnesses are first asked questions by the party who calls the witness to testify and then others are permitted to cross-examine the witnesses. Although evidence is presented by asking questions, the questions themselves are not evidence. An insinuation contained in a question is not evidence. You should consider a question only as it gives meaning to a witness's answer.

There are two kinds of evidence; direct and circumstantial. Direct evidence is direct proof of a fact, such as testimony of a witness about what the witness personally observed.

Circumstantial evidence is indirect evidence that gives you clues about what happened. Circumstantial evidence is proof of a fact, or a group of facts, that causes you to conclude that another fact exists. It is for you to decide whether a fact has been proved by circumstantial evidence. If you base your decision upon circumstantial evidence, you must be convinced that the conclusion you reach is more probable than any other explanation.

[For example, if a witness testified that the witness saw it raining outside, that would be direct evidence that it was raining. If a witness testified that the witness saw someone enter a room wearing a raincoat covered with drops of water and carrying a wet umbrella, that would be circumstantial evidence from which you could conclude that it was raining.]

You are to consider both direct and circumstantial evidence. The law permits you to give equal weight to both, but it is for you to decide how much weight to give to any evidence.

In making your decision, you must consider all the evidence in light of reason, experience and common sense.

Although you must consider all of the evidence, you are not required to accept all of the evidence as true or accurate.

You should not decide an issue by the simple process of counting the number of witnesses who have testified on each side. You must consider all the evidence in the case. You may decide that the testimony of fewer witnesses on one side is more convincing than the testimony of more witnesses on the other side.

You are the sole and exclusive judges of the credibility or believability of the witnesses who have testified in this case. You must decide which witnesses you believe and how important you think their testimony is. You are not required to accept or reject everything a witness says. You are free to believe all, none, or part of any person’s testimony.

In deciding which testimony you believe, you should rely on your own common sense and everyday experience. There is no fixed set of rules to use in deciding whether you believe a witness.

During the trial, objections may be made to evidence or trial procedures. I may sustain objections to questions asked without permitting a witness to answer, or I may instruct you to disregard an answer that has been given. In deciding this case, you may not draw any inference from an unanswered question, and you may not consider testimony that you are instructed to disregard.

In this action, the plaintiff has the burden of establishing by a preponderance of the evidence all of the facts necessary to prove the following issues:

 

The defendant has the burden of establishing by a preponderance of the evidence all of the facts necessary to prove the following issues:

 

The term “preponderance of the evidence” means that amount of evidence that causes you to conclude that an allegation is probably true. To prove an allegation by a preponderance of the evidence, a party must convince you that the allegation is more likely true than not true.

If the evidence on a particular issue is equally balanced, that issue has not been proven by a preponderance of the evidence and the party having the burden of proving that issue has failed.

You must consider all the evidence on each issue.

I will give you further instructions on the law after you have heard and seen all of the evidence.

USE NOTE

As mentioned in the Use Note to T.P.I.—Civil 1.02, the Committee has created a new instruction to be given after opening statements and before the presentation of evidence. The substance of this instruction was taken from former 1.02, 2.01, and 2.02.

If the court decides to permit the jurors to ask questions (as permitted by Tenn. R. Civ. P. 43A.03), it is suggested that the Court give T.P.I.—Civil 1.07 in conjunction with this instruction.

The Committee has deliberately excluded the reference to depositions or remote testimony in this instruction. The Committee believes that those instructions should be given immediately before the jury considers such evidence. Those instructions are now part of Chapter Two of these instructions.

The same is true with regard to all of the other instructions in Chapter 2 of this text—they should be given if and as the need arises during the course of the trial.

For example, if the Court takes judicial notice of a fact, the Court should give T.P.I.—Civil 2.11 to the jury. If a stipulation is announced to the jury, the Court should give T.P.I.—Civil 2.09.

If an expert is going to be called as a witness, T.P.I.—Civil 2.30 on expert witness testimony should be given to the jury shortly before the expert testifies. If another expert is called in the same trial, the jury should simply be advised with words to this effect: “[Name of witness] is being offered as an expert in the subject of [insert]. As I advised you concerning [name of prior expert], you should consider each expert opinion and give it the weight, if any, you think it deserves. You are not required to accept the opinion of any expert.”

The burden of proof instruction should also be given at part of the final instructions to the jury.

There can be no adequate instruction on the burden of proof without a specific reference to the issues involved. A general reference in such terms as “the allegations on which he relies” is insufficient in that the jury cannot be expected to separate immaterial allegations from fundamental issues. The rule applies to particular issues, and at some point the issues and the party or parties having the burden of proving them must be specified.

In a comparative fault case, it may be necessary to define “plaintiff” to include any party who seeks damages. The plaintiff’s burden of proof might be stated as follows:

“(1) That the defendant was at fault; and (2) the nature and extent of the injuries claimed to have been so suffered, the elements of the plaintiff’s damage, and the amount thereof.”

In cases of multiple defendants, it may be necessary to name each defendant individually. Defendant’s burden of proof might be stated as follows:

“(1) That the plaintiff was at fault.”

If there are no affirmative defense issues or claims of fault made by the defendants in the case, the second paragraph of this instruction should be stricken.

Some claims require proof by clear and convincing evidence. If so, this language should be used:

Clear and convincing evidence is a different and higher standard than preponderance of the evidence. It means that the defendant’s wrong, if any, must be so clearly shown that there is no serious or substantial doubt about the correctness of the conclusions drawn from the evidence.

Constructive trust. See Sanderson v. Milligan, 585 S.W.2d 573 (Tenn. 1979) (citing Linder v. Little, 490 S.W.2d 717 (Tenn. Ct. App. 1972)); Story v. Lanier, 166 S.W.3d 167, 185 (Tenn. Ct. App. 2004) (quoting Myers v. Myers, 891 S.W.2d 216, 219 (Tenn. Ct. App. 1994)); Allen v. Nat’l Bank of Newport, 839 S.W.2d 763 (Tenn. Ct. Ap. 1992); Cothron v. Cothron, 110 S.W.2d 1054 (Tenn. Ct. App. 1937).

Existence of an unknown motorist to recover under the uninsured motorist provision of an insurance policy when no physical contact occurred between the unknown motorist and the insured. See Tenn. Code Ann. § 56-7-1201(e) (2008)

Heir or devisee survived the decedent by one hundred twenty hours. Tenn. Code Ann. § 31-3-120 (2007).

Impeach a notary certificate of acknowledgment. See Estate of Acuff v. O’Linger, 56 S.W.3d 527, 531 (Tenn. Ct. App. 2001).

Implied dedication of a public road. See Brandy Hills Estates v. Reeves, 237 S.W.3d 307, 321 (Tenn. Ct. App. 2006).

Implied partnership or joint venture. See Via v. Oehlert, 347 S.W.3d 224 (Tenn. Ct. App. 2010).

Inheritance by child born out of wedlock. See Allen v. Harvey, 568 S.W.2d 829 (Tenn. 1978).

Lack of mental capacity as a basis to void a marriage. See In re Estate of Smallman, 398 S.W.3d 134, 155 (Tenn. 2013).

Oral contract between a property owner and a real estate broker. See Lay v. Fairfield Dev., 929 S.W.2d 352 (Tenn. Ct. App. 1996); Lewis v. Wallace, 1985 Tenn. App. LEXIS 2675 (1985) (citing Alexander v. C.C. Powell Realty Co., Inc., 535 S.W.2d 154 (Tenn. Ct. App. 1975)).

Oral trust made contemporaneously with a transfer of realty. See Linder, 490 S.W.2d at 723.

Overcome the presumption of undue influence. See Childress v. Currie, 74 S.W.3d 324, 328 (Tenn. 2002) (quoting Matlock v. Simpson, 902 S.W.2d 384, 386 (Tenn. 1995)).

Parental relationship for purposes of intestate succession. See Tenn. Code Ann. § 31-2-105 (2007).

Prescriptive easement. See Newman v. Woodard, 288 S.W.3d 862, 868 (Tenn. Ct. App. 2008).

Prove the execution and contents of a written instrument which is not produced. See Pearson v. McCullum, 173 S.W.2d 150, 158 (Tenn. Ct. App. 1941).

Proving malice in defamation cases. See T.P.I.—Civil 7.04.

Punitive damages. See 
Tenn. Code Ann. § 29-39-104(a)(1) (Supp. 2014); Hodges v. S.C. Toof & Co., 833 S.W.2d 896, 901 (Tenn. 1992).

Recovery of actual documented expenses by non-licensed contractor. See Tenn. Code Ann. § 62-6-103 (Supp. 2014); Varnadoe v. McGhee, 149 S.W.3d 644 (Tenn. Ct. App. 2004).

Reform a written contract on ground of mistake. See Pierce v. Flynn, 656 S.W.2d 42, 46 (Tenn. Ct. App. 1983) (quoting Davidson v. Greer, 35 Tenn. (3 Sneed) 384 (1855)).

Set aside a deed or invalidate a written instrument. See Estate of Acuff, 56 S.W.3d at 531; Pugh v. Burton, 166 S.W.2d 624, 627 (Tenn. Ct. App. 1942).

COMMENT

Modified from Devitt and Blackmar § 11.11 and Ninth Circuit, § 3.05.

There can be no question but that circumstantial evidence may be the foundation of a verdict, such evidence consisting of facts and circumstances from which the jury may infer other connected facts which reasonably follow according to the common experience of mankind. Webb v. State, 140 Tenn. 205, 203 S.W. 955 (1918).

A verdict cannot be based upon speculation, surmise or conjecture. Therefore, the charge could be amplified as in the last paragraph. The “more probable explanation” is based upon a quote in Provident Life & Accident Insurance Co. v. Professional Cleaning Service, Inc., 217 Tenn. 199, 396 S.W.2d 351 (1965). It is sufficient if he makes out the more probable hypothesis and the evidence need not arise to that degree of certainty which would exclude every other reasonable conclusion. Chisholm v. Bohannon, 558 S.W.2d 446 (Tenn. App. 1977).

A fact may be inferred from circumstantial evidence and such fact may then be the basis of a further inference to the ultimate or sought-for fact.  Young v. Reliance Electric Co., 584 S.W.2d 663 (Tenn. App. 1979); Stinson v. Daniel, 220 Tenn. 70, 414 S.W.2d 7 (1967); Moon v. SCOA Indus., 764 S.W.2d 550 (Tenn. App. 1988); Martin v. Washmaster Auto Center, 946 S.W.2d 314 (Tenn. App. 1996).

Neither the trial judge nor the court of appeals may direct a verdict on the ground that the probabilities are at least equal. This is a question for the jury if there is evidence to support one theory as more probable. Pullins v. Fentress County General Hospital and All-American Exterminating Co., 594 S.W.2d 663 (Tenn. 1979).

An inference is reasonable and legitimate only when the evidence makes the existence of the fact to be inferred more probable than the non-existence of the fact. Martin v. Washmaster Auto Center, 946 S.W.2d 314 (Tenn. App. 1996).

The preponderance of evidence does not mean the greater number of witnesses merely. Wilcox v. Hines, 100 Tenn. 524, 45 S.W. 781 (1898).

One or two witnesses may testify to a given state of facts, and six or seven witnesses, of equal candor, fairness, intelligence, and truthfulness, and equally well corroborated by all the remaining evidence, and who have no greater interest in the result of the suit, testify against such state of facts. Then the preponderance of the evidence is determined by the number of witnesses. Wilcox v. Hines, Id. at 536; Hull v. Evans, 59 Tenn. App. 193, 439 S.W.2d 110 (1968).

As to prior consistent statements, see Farmer v. State, 201 Tenn. 107, 296 S.W.2d 879 (1956), and McCormick on Evidence § § 49, 251 (3d ed. 1984). For a general discussion, see McCandless v. Oak Constructors, Inc., 546 S.W.2d 592 (Tenn. App. 1976).

Before a prior inconsistent statement may be admitted, a cross examiner is required to: (1) provide the witness an opportunity to admit, deny or explain the prior inconsistent statement; (2) refresh the witness' memory; and (3) allow the witness to respond intelligently to the impeachment attempt. State v. Martin, 964 S.W.2d 564 (Tenn. 1998).

It is not to be implied that there is only one way of discussing the burden of proof with a jury. We are not dealing with a specific law or rule but with an idea or intangible concept. The symbolic scales of justice are always shown with empty pans. The term proximate cause has been defined in a non-legal manner as the jury's present concept of public policy, and this definition can apply even more aptly to the burden of proof.

Other useful phrases include: The proposition is more probably true than not true. Ill.Pat.Inst. (2d ed. 1971). The evidence that supports his claim on that issue must appeal to you as more nearly representing what took place than that opposed to his claim. New York Pat.Inst. (1965). A party must persuade you that his claim is more probably true than not true. Pat.Inst. for Kansas (1966). If you find that the proposition might very well be true but, from all the evidence, it might just as well not be true, the burden of proof fails.

The fourth paragraph from the bottom of this instruction was expressly approved in Austin v. City of Memphis, 684 S.W.2d 624 (Tenn. App. 1984).

In certain cases, a claim must be established by “clear and convincing proof”. See Allen v. Harvey, 568 S.W.2d 829 (Tenn. 1978) (inheritance by child born out of wedlock); Hodges v. S. C. Toof & Co., 833 S.W.2d 896 (Tenn. 1992), punitive damage elements. See T.P.I.—Civil 14.55. See T.P.I.—Civil 7.04 (malice element in libel).

While the clear and convincing evidence standard is more exacting than the preponderance of the evidence standard, Rentenbach Eng'g Co. v. General Realty, Ltd., 707 S.W.2d 524 (Tenn. App. 1985), it does not require such certainty as the beyond a reasonable doubt standard. Brandon v. Wright, 838 S.W.2d 532 (Tenn. App. 1992).

Clear and convincing evidence eliminates any serious or substantial doubt concerning the correctness of the conclusions to be drawn from the evidence.  O'Daniel v. Messier, 905 S.W.2d 182 (Tenn. App. 1995). It should produce in the fact finder's mind a firm belief or conviction with regard to the truth of the claims sought to be established. Walton v. Young, 950 S.W.2d 956 (Tenn. 1997).


T.P.I.  - CIVIL 1.04 


USE OF JUROR NOTES


You are permitted to take notes during the trial.  You may take notes only of verbal testimony from witnesses, including witnesses presented by deposition or videotape.  You may not take notes during the opening statements or closing arguments or  take notes of objections made to the evidence.  You may not take notes during breaks or recesses.  Notes may be made only in open court while witnesses are testifying.  


Your notes should not contain personal reactions or  comments, but rather should be limited to a brief, factual summary of testimony you think is important.  Please do not let your note-taking distract you and cause you to miss what the witness said or how the witness said it.  Remember that some testimony may not appear to be important to you at the time.  That same testimony, however, may become important later in the trial.


Your notes are not evidence.  You should not view your notes as authoritative records or consider them as a transcript of the testimony.  Your notes may be incomplete or contain errors and are not an exact account of what was said by a witness.  

USE NOTE


While this instruction should be used at the beginning of a trial, having to do with conduct during the trial, it may also be used at the end in conjunction with  T.P.I.  -  Civil 15.12.
T.P.I.  - CIVIL 1.05

CORPORATION NOT TO BE PREJUDICED 


The fact that a corporation is a party must not influence you in your deliberations or in your verdict.  Corporations and persons are equal in the eyes of the law.  Both are entitled to the same fair and impartial treatment and to justice by the same legal standards.

COMMENT


Nashville C. & St. L. Ry. v. Mangrum, 15 Tenn. App. 518 (1932).


T.P.I.  - CIVIL 1.06

INSURANCE AND INSURANCE COMPANIES 

[There is no evidence before you that any party has or does not have insurance.  Whether or not insurance exists has no bearing upon any issue in this case.  You may not discuss insurance or speculate about insurance, based on your general knowledge.] 


[Or]


[Evidence of insurance has been admitted for the limited purpose of 

________________________________________________________________.

You may consider evidence of insurance only for this limited purpose.]  


There are sound reasons for this rule.  A party is no more or less likely to be negligent because a party does or does not have insurance.  Injuries and damages, if any, are not increased or decreased because a party does or does not have insurance.


USE NOTE


This instruction should be given only when requested for good cause, such as a situation in which the opponent party has mentioned insurance.  The second part of the instruction is for the unusual case where the mention of insurance is part of an admission made by a party.

COMMENT


Evidence of insurance carried by a defendant is not admissible.  Williams v. City of Morristown, 32 Tenn. App. 274, 222 S.W.2d 607 (1949).  Mild questioning on voir dire concerning insurance is not prejudicial.  Stephens v. Clayton, 22 Tenn. App. 449, 124 S.W.2d 33 (1938).


Evidence of an admission by a defendant of his liability for the accident or injury is admissible, although the existence of liability insurance is established in the admission.  Seals v. Sharp, 31 Tenn. App. 75, 212 S.W.2d 620 (1948).


An instruction reading, “In this case no insurance company is a party to this action.  You must refrain from inferences, speculationor discussion about insurance” is correct in every respect.  Davis v. Hall, 920 S.W.2d 213 (Tenn. App. 1995).

T.P.I.  - CIVIL 1.07
JUROR QUESTIONS

Ladies and gentlemen, you will hear testimony from various witnesses during the trial.  If you would like to ask a witness a question, write the question on a blank piece of paper, fold the paper, then hand it to the bailiff who will give it to me.  Please do not put your name on the question. The purpose of a question should be to clarify evidence, not to explore theories of your own, nor to attempt to discredit the witness. 


You are only allowed to ask a question of a witness while that witness is on the witness stand.  Once a witness leaves the witness stand, you will not be allowed to ask that witness any further questions.


I will review the question and allow the attorneys to review the question.  Please do not hesitate to write any question which you feel is necessary or appropriate, but please do not be offended if I do not ask your question or if I vary the wording of the question before it is asked of the witness.  One of my functions as presiding judge is to make sure that all evidence admitted is legally admissible under the rules of evidence and procedure under Tennessee law.  If I do not ask all or part of a question, or if I change the wording of a question, you must not draw any inference from my decision.


The attorneys have the primary responsibility for asking questions, and each of them will be attempting to place before you all the evidence needed to assist you in reaching a proper verdict.  

USE NOTE


Allowing jurors to ask questions is discretionary.  All juror questions shall be retained for the record.  T.R.C.P. 43A.03.   


Professor Neil P. Cohen states that some advantages of this procedure include making jurors active participants rather than passive observers, avoiding juror confusion or mistaken impressions or memories, clarifying testimony, and providing proof of relevant matters that the lawyers intentionally or unintentionally omitted.  It may also provide counsel with feedback about issues of importance to the jury, allowing counsel to adjust the proof process to respond to the jurors’ concerns or confusion.  


Although T.R.C.P. Rule 43A.03 does not address the issue, the judge may allow each side to ask follow up questions based on the responses to the juror questions.





