
 SEQ CHAPTER \h \r 1CHAPTER 15

INTRODUCTORY AND CONCLUDING INSTRUCTIONS
T.P.I.  - Civil

Number

A.  Juror’s Duties - Introductory

Respective Duties of Judge and Jury
15.01

Instructions to be Considered as a Whole
15.02

Statements of Counsel-Evidence Stricken Out-Insinuations of Questions
15.03

Ordinary Observations and Experiences
15.04


B.  Multiple Parties - Introductory

Two or More Plaintiffs - Case of Each Separate
15.07

Each Defendant Entitled to Separate Consideration
15.08


C.  Supplementary Instructions - Concluding

Workers Compensation Benefits
15.10

All Instructions not Necessarily Applicable
15.11

Use of Juror Notes
15.12


D.  Juror’s Verdict -Concluding

How Jurors Should Approach Their Task 
15.15

Each Juror Should Deliberate and Vote on Each Issue to  Be Decided
15.16

Instruction as to Unanimous Verdict
15.17

Chance or Quotient Verdict Prohibited
15.18

Questions During Deliberations
15.19

Prohibited Research and Communication
15.20

Concluding Instruction
15.21


CHAPTER 15


INTRODUCTORY AND CONCLUDING INSTRUCTIONS

T.P.I.  - Civil

Number

A.  Juror’s Duties - Introductory

Respective Duties of Judge and Jury
15.01

Instructions to be Considered as a Whole
15.02

Statements of Counsel-Evidence Stricken Out-Insinuations of Questions
15.03

Ordinary Observations and Experiences
15.04


T.P.I.  - CIVIL 15.01


RESPECTIVE DUTIES OF JUDGE AND JURY


Members of the jury, now that you have heard all of the evidence and the arguments of the lawyers, it is my duty to instruct you on the law that applies to this case.  [You will be provided with a written copy of these jury instructions.]


It is your duty to find the facts from all the evidence in the case.  After you determine the facts, you must apply the law that has been given to you, whether you agree with it or not.  You must not be influenced by any personal likes or dislikes, prejudice or sympathy.  You must decide the case solely on the evidence before you and according to the law given to you.

USE NOTE


This instruction is not designed to limit the comments of the judge to new jurors concerning the importance of following the law.  There may be some jurors who would feel that this statement is dictatorial on the part of the judge and the judge might explain that he too is bound by the law and that a failure of judge or jury to follow the law is the same as placing oneself above the law.
COMMENT


It is the duty of the jury to receive and act upon the law as explained to it by the Court.  McCorry v. King’s Heirs, 22 Tenn. 267 (1842).  In a civil case it is error to charge the jury that it is the judge of the law and the facts.  Fink v. Evans, 95 Tenn. 413, 32 S.W. 307 (1895).  Or that the jury is the judge of the law as given it by the Court.  Ferguson v. Moore, 98 Tenn. 342, 39 S.W. 341 (1897).  The jury may be told they must take the lawfrom the Court and not to attempt to decide the law for themselves.  Wade v. Ordway, 60 Tenn. 229 (1872).  Yet if there is no real dispute about a particular fact, this may be stated to the jury.  Jones v. Cherokee Iron Co., 82 Tenn. 157 (1884).


The jury may be cautioned against sympathy or prejudice.  Citizens’ St. Ry. Co. v. Dan, 102 Tenn. 320, 52 S.W. 177 (1899).


T.P.I.  - CIVIL 15.02


INSTRUCTIONS TO BE CONSIDERED AS A WHOLE


All of the instructions are equally important.  The order in which these instructions are given has no significance.  You must follow all of the instructions and not single out some and ignore others.


COMMENT


Smith v. Parker, 213 Tenn. 147, 373 S.W.2d 205 (1963); McCandless v. Oak Constructors, Inc., 546 S.W.2d 592 (Tenn.App. 1976).  The giving of this instruction may overcome a contention of undue emphasis in the whole instruction.

T.P.I.  - CIVIL 15.03

STATEMENTS OF COUNSEL - EVIDENCE STRICKEN OUT - 

INSINUATIONS OF QUESTIONS


In reaching your verdict you may consider only the evidence that was admitted.  Remember that any questions, objections, statements or arguments made by the attorneys during the trial are not evidence.  If the attorneys have stipulated or agreed to any fact, however, you will regard that fact as having been proved.


Testimony that you have been instructed to disregard is not evidence and must not be considered.  If evidence has been received only for a limited purpose, you must follow the limiting instructions I have given you.  You are to decide the case solely on the evidence received at trial.


USE NOTE


The judge may consider giving one or more of these instructions during trial when appropriate.


COMMENT


A stipulation of fact is binding on the parties.  Bearman v. Camatsos, 215 Tenn.231, 385 S.W.2d 91 (1964).

T.P.I.  - CIVIL 15.04

ORDINARY OBSERVATIONS AND EXPERIENCES


Although you must only consider the evidence in this case in reaching your verdict, you are not required to set aside your common knowledge.  You are permitted to weigh the evidence in the light of your common sense, observations and experience.


COMMENT


Though a verdict is to be based solely upon the evidence presented and not upon any personal knowledge of any juror of facts outside the record, Citizens’ St. Ry. Co. v. Burke, 98 Tenn. 650, 40 S.W. 1085 (1897),jurors have the right to weigh the evidence in the light of their common knowledge of the ordinary experiences of life.  High v. Lenow, 195 Tenn. 158, 258 S.W.2d 742 (1953).


B.  Multiple Parties - Introductory
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T.P.I.  - CIVIL 15.07

TWO OR MORE PLAINTIFFS - 


CASE OF EACH SEPARATE


Although there are ___________ plaintiffs in this lawsuit, the case of each plaintiff is separate and independent.


Unless you are instructed to the contrary, the instructions apply to the facts of each plaintiff’s case.  You will decide each plaintiff’s case separately, as if you were deciding different lawsuits.

USE NOTE


This instruction is designed for use where there is an ordinary joinder of plaintiffs under Rule 20.01, Tenn.R.Civ.P. It is not to be used in a suit for wrongful death of a single decedent. For joinder of husband or wife suing only for injuries to the other, use T.P.I.  ‒ Civil 14.20, and when suing only for injuries to their child, use T.P.I.  ‒ Civil 14.25 - 14.27.  In some other causes involving partners, joint obligees and joint owners of property, the rule may be different.


T.P.I.  - CIVIL 15.08


EACH DEFENDANT ENTITLED TO


SEPARATE CONSIDERATION


There is more than one defendant in this lawsuit.  If you find that one defendant is [at fault] [liable] you are not required to return a verdict against [both] [all]. You will decide each defendant’s case separately.  Each defendant is entitled to a fair and separate consideration.  Unless you are instructed to the contrary, the instructions apply to the facts of each defendant’s case.


USE NOTE


This instruction should not be used in cases in which vicarious liability is present or in issue, nor in cases in which liability can be imputed from one defendant to another.

     
C.  Supplementary Instructions - Concluding
T.P.I. ‒Civil
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T.P.I.  - CIVIL 15.10


WORKERS’ COMPENSATION BENEFITS


There has been evidence that the plaintiff in this case has received workers’ compensation benefits.  Those workers’ compensation benefits were paid by   (employer or compensation insurer)    who was [the plaintiff’s employer] [the workers’ compensation insurer for plaintiff’s employer].


Payment of workers’ compensation benefits is based only upon the fact that a compensable industrial accident happened to an employee.  Workers’ compensation benefits do not depend upon blame or fault.  In the event that the plaintiff does not obtain a judgment in his favor in this case, the plaintiff is not required to repay any amount of these payments to the employer or the employer’s insurer.  If the plaintiff does obtain a judgment in his favor in this case, however, the employer or the employer’s insurer will be entitled to certain reimbursement for the benefits paid to the plaintiff.  The amount of such reimbursement will be determined by the Court.


USE NOTE


This instruction is designed for use when references have been made during the trial to workers’ compensation benefits paid to the plaintiff.  Such references should be avoided if at all possible.


T.P.I.  - CIVIL 15.11


ALL INSTRUCTIONS NOT 

NECESSARILY APPLICABLE


The Court has given you various rules of law to help guide you to a just and lawful verdict.  Whether some of these instructions will apply will depend upon what you decide are the facts.  The Court’s instructions on any subject [including instructions on damages], must not be taken by you to indicate the Court’s opinion of the facts you should find or the verdict you should return.
T.P.I.  - 15.12

USE OF JUROR NOTES

(After Trial)

Some of you may have taken notes during the trial.  Once you retire to the jury room you may refer to your notes, but only to refresh your own memory of the witnesses’ testimony.  You are free to discuss the testimony of the witnesses with your fellow jurors, but each of you must rely upon your own individual memory as to what a witness did or did not say.


In discussing the testimony, you may not read your notes to your fellow jurors or otherwise tell them what you have written.  You should never use your notes to persuade or influence other jurors.  Your notes are not evidence.  Your notes should carry no more weight than the unrecorded recollection of another juror.  


USE NOTE


To be used in conjunction with T.P.I.  - 1.03


D.  Juror’s Verdict - Concluding

T.P.I.  ‒ Civil
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T.P.I.  - CIVIL 15.15 

 
HOW JURORS SHOULD APPROACH THEIR TASK 


Your attitude and conduct at the beginning of your deliberations are very important.  It is rarely productive for any juror to immediately announce a determination to hold firm for a certain verdict before any deliberations or discussions take place.  Taking that position might make it difficult for you to consider the opinions of your fellow jurors or change your mind, even if you later decide that you might be wrong.  Please remember that you are not advocates for one party or another.  You are the judges of the facts in this case.


T.P.I.  - CIVIL 15.16


EACH JUROR SHOULD DELIBERATE AND


VOTE ON EACH ISSUE TO BE DECIDED


Each of you should deliberate and vote on each issue to be decided.


Before you return your verdict, however, each of you must [agree on the verdict] [agree on the answer to each question] so that each of you will be able to state truthfully that the verdict is yours.

T.P.I.   - CIVIL 15.17


INSTRUCTIONS AS TO UNANIMOUS VERDICT


The verdict you return to the Court must represent the considered judgment of each juror.  In order to return a verdict, it is necessary that each juror [agree to that verdict] [agree to each answer].  Your verdict must be unanimous.


It is your duty to consult with one another and to reach an agreement if you can do so without violence to individual judgment.  Each of you must decide the case for yourself, but do so only after an impartial consideration of the evidence with your fellow jurors.  In the course of your deliberations, do not hesitate to re-examine your own views and to change your opinion if you are convinced that it is not correct.  But do not surrender your honest conviction as to the weight or effect of evidence solely because of the opinion of your fellow jurors, or for the mere purpose of returning a verdict.


USE NOTE


This instruction must be given as part of the main charge if given, and may be given as a supplemental charge only if it is included in the main charge.  Vanderbilt Univ. v. Steely,  566 S.W.2d 853 (Tenn. 1978); A.B.A. Standards, Trial by Jury, § 5.4(b) (1968).


If you do not read this instruction as a part of your original instructions, you may not thereafter read it.


COMMENT

This instruction is taken from Kersey v. State, 525 S.W.2d 139 (Tenn. 1975), its application to civil cases being made clear in Vanderbilt Univ. v. Steely, 566 S.W.2d 853 (Tenn. 1978).  The original draft was byA.B.A. Advisory Committee on the Criminal trial chaired by Justice Walter V. Schaefer, Associate Justice, Supreme Court of Illinois, and was approved by the A.B.A. House of Delegates in 1968.  A.B.A. Standards, Trial byJury, § 5.4.  This section of the Standards was adopted by the Supreme Court of Tennessee for criminal trials in Kersey, supra, and for civil trials in Vanderbilt Univ., supra.


This latter case emphasized that the instruction may not be enlarged by suggesting that a new trial would be necessary involving a waste of time, money, and effort or by implying that the jurors have a duty to agree.  See State v. Chestnut, 643 S.W.2d 343 (Tenn.Crim. App. 1982).


Nothing should be done or said to a juror which can in any way be taken by that juror to indicate that he or she should abandon an honestly held conviction in order to reach a verdict so that time and money will be saved.  Bass v. Barksdale, 671 S.W.2d 476 (Tenn. App. 1984).


T.P.I.  - CIVIL 15.18


CHANCE OR QUOTIENT VERDICT PROHIBITED


The law forbids you to determine any issue in this case by chance.  If you decide that a party is entitled to recover damages, you must not arrive at the amount of those damages by agreeing in advance: 1) to use each juror’s independent estimate of the amount to be awarded; 2) to total those amounts; 3) to divide the total by twelve; and 4) to make the resulting average the amount that you award.

COMMENT

Where a jury employs an average in their deliberations, their verdict is not a gambling verdict and void in the absence of anantecedent agreement to be bound by the results of the average.  Nethery v. Hornbuckle, 484 S.W.2d 542 (Tenn. App. 1971).

T.P.I.  - CIVIL 15.19


QUESTIONS DURING DELIBERATIONS


If a question arises during deliberations and you need further instructions, please print your question on a sheet of paper, knock on the door of the jury room, and give the question to my court officer.


I will read your question and I may call you back into the courtroom to try to help you.  Please understand that I may only answer questions about the law and I cannot answer questions about the evidence.


T.P.I.  - CIVIL 15.20

PROHIBITED RESEARCH AND COMMUNICATION

I remind you that you are to decide this case based only on the evidence you have heard in court and on the law I have given you.  You are prohibited from considering any other information and you are not to consult any outside sources for information. You must not communicate with or provide any information, photographs or video to anyone by any means about this case or your deliberations. You may not use any electronic device or media, such as a telephone, cell phone, smart phone or computer; the Internet, any text or instant messaging service; or any chat room, blog, or website such as Facebook, My Space, Linkedln, YouTube or Twitter, to communicate with anyone or to conduct any research about this case.
T.P.I.  - CIVIL 15.21

CONCLUDING INSTRUCTION

You will now retire and select one of you to be the presiding juror for your deliberations.  As soon as all of you have agreed upon a verdict, [you will return to this room to report your verdict] [the presiding juror will complete and sign the verdict form and you will return with it to this room].

You may deliberate only when all of you are present in the jury room.  You may not resume your deliberations after any breaks until all of you have returned to the jury room.


USE NOTE

The trial judge could at this point ask counsel for each party if there are any corrections or additions to the instructions.


COMMENT

In order to predicate error as to an omitted instruction, the person alleging error must have pointed out such omission to the 

trial judge at trial by an appropriate request for instructions.  Emery v. Southern R.R. Co., 866 S.W.2d 557 (Tenn. App. 1993).
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