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“DEFAMATION” DEFINED


The law holds a person’s good reputation in high regard. A defamation action to recover damages can be brought by a person whose reputation is falsely attacked. 


  Defamation is a statement about a person that exposes that person to wrath, public hatred, contempt, or ridicule, or deprives that person of the benefits of public confidence or social interaction.  [Written defamation is known as libel.]  [Oral defamation is known as slander.]


USE NOTE


This instruction must be followed by either T.P.I.  – Civil 7.02 (and, if truth is raised as a defense, 7.03) or T.P.I.  – Civil 7.04.


The jury should be instructed about the type of defamation alleged by the plaintiff.  If both libel and slander are alleged, the instruction should include the definition of both.  


COMMENT


A libel action involves written defamation and a slander action involves spoken defamation.  The basis for an action for defamation is that the defamation resulted ininjury to the person’s character or reputation.  Quality Auto Parts v. Bluff City Buick, 876  S.W.2d 818 (Tenn. 1994).


An essential element of a cause of action for defamation is a false and defamatory statement which plaintiff must prove.  When plaintiff has submitted no materials establishing that references in a book are untrue or how it defames her or diminishes her reputation, plaintiff fails to state a cause of action.  Gibbons v. Schwartz-Nobel, 928 S.W.2d 922 (Tenn. App. 1996).

INVASION OF PRIVACY:  A common law right of action for the “wrong of invasion of privacy” exists only if the conduct is such that a defendant should have realized it would be offensive to persons of ordinary sensibilities, and liability accrues only where the intrusion has gone beyond the limits of decency.  Dunn v. Moto Photo, Inc., 828 S.W.2d 747, 752 (Tenn. App. 1991); Fann v. City of Fairview, 905 S.W.2d 167 (Tenn. App. 1994).


There can be no invasion of privacy by publishing information which is already a matter of public record.  Langford v. Vanderbilt Univ., 199 Tenn. 389, 287 S.W.2d 32 (1956); Fann v. City of Fairview, 905 S.W.2d 167 (Tenn. App. 1994).

TELEVISION:  A broadcast should be considered as libel, (as opposed to slander) particularly if based on written scripts.  Ali v. Moore, 984 S.W.2d 224 (Tenn. App. 1998).


A libel does not occur simply because the subject of a publication finds the publication annoying, offensive or embarrassing.  The words must reasonably beconstruable as holding the plaintiff up to public hatred, contempt or ridicule. Revis v. McClean, 31 S.W.3d 250 (Tenn. App. 2000).


Opinions are not automatically protected.  An opinion may be actionable if the opinion may reasonably be understood to imply the existence of undisclosed defamatory facts justifying the opinion.  Id.

The law generally recognizes four different categories of privacy rights: 1) appropriation of one’s name or likeness, 2) intrusion upon the seclusion of another, 3) public disclosure of private facts, and 4) placing another in a false light before the public.  See West v. Media Gen. Convergence, Inc., 53 S.W.3d 640, 642 (Tenn. 2001).  Tennessee has specifically recognized a cause of action for intrusion upon the seclusion of another.  See Givens v. Mullikin, 75 S.W.3d 383, 411 (Tenn. 2002); Roberts v. Essex Microtel Associates, 46 S.W.3d 205, 211 (Tenn. Ct. App. 2000), perm. app. denied (Tenn. 2001).  Tennessee has also specifically recognized a cause of action for placing another in a false light before the public.  See West, 53 S.W.3d at 645.


False light invasion of privacy occurs when a defendant invades the privacy of a plaintiff by presenting publicity in a matter concerning the plaintiff that unreasonably places the plaintiff in a false light before the public.  Id. at 643. No liability exists, however, except where the intrusion of the defendant goes beyond the limits of decency. Id.  

 T.P.I.  - CIVIL 7.02

Ordinary (Non-privileged) Defamation


To recover damages for defamation, the plaintiff must prove the following:


1.
That the defendant communicated a statement that referred to the plaintiff; and


2.
That the statement was made to persons other than the plaintiff by [newspaper] [television broadcast] [other writing or broadcast]; and


3.
That the statement was defamatory; and


4.
That the statement was read or heard by [persons other than the plaintiff, namely ____________] [members of the general public] who understood its defamatory meaning and that it referred to the plaintiff; and


5.
That the defendant [was negligent] [acted recklessly] in failing to determine if the statement was true before communicating it, or that the defendant knew the statement was false before communicating it; and


6.
That the plaintiff was injured by the communication of the statement; and


[7.
That the statement referring to the plaintiff was false.]


USE NOTE


This instruction is designed for use in “private figure” cases.


The fifth element has been required by the United States Supreme Court in “public official” and “public figure” cases and “private figure” cases involving speech of public concern. Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974).  In Memphis Publishing Co. v. Nichols, 569 S.W.2d 412, 419 (Tenn. 1978) and Handley v. May, 588 S.W.2d 772, 776 (Tenn. App. 1979), the courts extended this requirement to all defamation cases.  Subsequently, the United States Supreme Court in Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 105 S.Ct. 2939, 2946, 86 L.Ed.2d 593 (1985) (see also concurring opinions) has held that presumed damages are constitutionally permissible in a case involving a private figure plaintiff and speech of purely private concern. Nevertheless, the requirement of proving actual injury apparently remains the law in Tennessee in all cases.  [See Emerson v. Garner, 732 S.W.2d 613 (Tenn. App. 1987) (private figure plaintiff and non-media defendant)]; Case Comment, 15 Mem.St.U.L.Rev. 655 (1985).


The bracketed seventh element is required in some cases by the holding in Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S.Ct. 1558, 1559, 89 L.Ed.2d 783 (1986), that “at least where a newspaper publishes speech of public concern, a private figure plaintiff cannot recover damages without also showing that the statements at issue are false.” If the bracketed element is used, T.P.I. - Civil 7.03 should not be used.  If the bracketed seventh element is not required, and if truth is raised as a defense, T.P.I. - Civil  7.03 should be used.


COMMENT


The communication mentioned in the first requirement does not include communications among agents of the same corporation made within the scope and course of their employment relative to duties performed for that corporation. Woods v. Helmi, 758 S.W.2d 219 (Tenn. App. 1988).  This is true where two separate corporations are working together in a common enterprise.


Publication is a term of art meaning the communication of defamatory matter to a third person.  In the case of slander the publication occurs when the defamatory matter is spoken.  Quality Auto Parts v. Bluff City Buick, 876  S.W.2d  818 (Tenn. 1994).

The doctrine of compelled self-publication has been rejected.  Sullivan v. Baptist Memorial Hosp., 995 S.W.2d 569 (Tenn. 1999).

Where a statement is alleged to be libelous, the words must be considered given their plain and natural meaning.  For a  statement to be libelous, it must constitute a serious threat to the Plaintiff’s reputation.  A libel does not occur simply because the subject of the publication finds the publication annoying, offensive, or embarrassing.  The words must reasonably be construable as holding the Plaintiff up to public hatred or ridicule.  They must carry with them an element of disgrace.  McWhorter v. Barre,132 S.W.3d 354, 364, 366 (Tenn. Ct. App. 2003) perm. app. denied (2004).


A Plaintiff in a libel action must prove actual damages.  Actual damages are not limited to out-of-pocket expenses.  They include impairment of reputation and standing in the community, personal humiliation, andmental anguish and suffering.  All awards must be supported by competent evidence concerning the injury, although there need be no evidence which assigns an actual dollar value to the injury.  The failure to prove special damages or out-of-pocket losses is not necessarily determinative.  Id.
T.P.I.  - 7.03

Ordinary (Non-privileged) Defamation –  
Truth as a Defense


Truth is a defense to a defamation action.  Substantial truth is sufficient.  The defendant is not required to show that the statement at issue is absolutely or mathematically true.  If you find that the statement was substantially true, then you must find for the defendant. 

USE NOTE


This instruction should be used only in conjunction with T.P.I. - Civil 7.02 and only in cases in which the rule of Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 106 S.Ct. 1558, 89 L.Ed.2d 783 (1986), does not apply to require that the plaintiff bear the burden of proving falsity.  See discussion of the fifth element in the Use Note to T.P.I. - Civil 7.02.


COMMENT 


When the truth is so near to the facts as published that fine and shaded distinctions must be drawn and words pressed out of their ordinary usage to sustain the charge of libel, no legal harm has been done.  The test in determining whether the meaning reasonably conveyed is defamatory is whether the libel as published would have a different effect on the mind of a reader from that which the pleaded truth would have produced.  Windsor v. Tennessean, 654 S.W.2d 680 (Tenn. App. 1983), cert. denied 465 U.S. 1030, 104 S.Ct. 1294, 79 L.Ed.2d 695 (1984);  Shipley v. Knoxville Journal Corp., 670 S.W.2d 222 (Tenn. App. 1984). 


A criminal conviction is conclusive of truth.  It is irrelevant that a conviction occurs after the publication.  Ali v. Moore, 984 S.W.2d 224 (Tenn. App. 1998). 


Almost universally, truth is a defense to defamation.  In privacy cases, though, truth is not a defense for it is the very truth of the facts that creates the claimed invasion of privacy.  In a false light claim, the facts may be true, but the angle from which the facts are presented or the omission of certain material facts results in placing the plaintiff in a false light. West v. Media General Convergence, Inc., 53 S.W.3d 640 (Tenn. 2001).

 T.P.I.  - 7.04

Defamation in Privileged Situation 

To recover damages for defamation, the plaintiff must prove by preponderance of the evidence all of the following:


1.
That the defendant communicated a statement about the plaintiff; and


2.
That the statement was made to persons other than the plaintiff by [newspaper] [television broadcast] [other writing or broadcast] concerning the plaintiff, and


3.
That the statement was defamatory; and


4.
That the statement was heard or read by persons other than the plaintiff who understood its defamatory meaning and that it referred to the plaintiff; and


5.
That the statement was false; and


6.
That the plaintiff was injured by the communication of the statement.

In addition, the plaintiff must prove by clear and convincing evidence:


7.
That the defendant communicated the statement knowing that it was false or with reckless disregard of whether it was false or not.


[add definition of clear and convincing evidence here ]

            If you find that the plaintiff has established all seven (7) items by the applicable burden of proof, then you must find for the plaintiff.  If you find that the plaintiff has failed to establish any of the seven (7) items, then you must find for the defendant.

USE NOTE


See T.P.I. - Civil 2.41 for definition of clear and convincing evidence.


This instruction, and not T.P.I. - Civil 7.02, is to be used in cases in which the privilege of New York Times Co. v. Sullivan, 376 U.S. 254, 85 S.Ct. 710, 11 L.Ed.2d 686 (1964), applies, because this instruction includes the plaintiff’s burden of proving falsity (element four) and “actual malice” (element six).  The clear and convincing standard for actual malice and the necessity of proving actual injury are specified in Gertz v. Robert Welch, Inc., 418 U.S. 323, 342, 94 S.Ct. 2997, 3008, 41 L.Ed.2d 789 (1974).  See also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505, 2512-13, 91 L.Ed.2d 202 (1986) (on summary judgment, the trial court must determine that the evidence is such that a reasonable jury might find that actual malice had been shown with “convincing clarity.”); Memphis Publishing Co. v. Nichols, 569 S.W.2d 412, 419 (Tenn. 1978).


The New York Times privilege applies in cases in which the plaintiff is a public officer or public employee who exercises any substantial governmental power or candidate for public office and the libel relates to his conduct in or fitness for office.  See Rosenblatt v. Baer, 383 U.S. 75, 86 S.Ct. 669, 15 L.Ed.2d 597 (1966); Press, Inc. v. Verran, 569 S.W.2d 435 (Tenn. 1978).  It also applies in cases in which the plaintiff is a “public figure”, i.e. one who has assumed a role of importance in the resolution of public issues or controversies or affairs of general importance or concern to the public; the plaintiff has voluntarily injected himself into the resolution of the issue or controversy; and the libel is related to the issue or controversy.  See Curtis Publishing Co. v. Butts, 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 (1967); Gertz v. Robert Welch, Inc., supra; Time, Inc. v. Firestone, 424 U.S. 448, 96 S.Ct. 958, 47 L.Ed.2d 154 (1976); Wolston v. Reader’s Digest Ass’n, Inc., 443 U.S. 157, 99 S.Ct. 2701, 61 L.Ed.2d 450 (1979).


Some authorities would limit the New York Times privilege to media defendants, but this limitation has not been clearly established.  See Prosser and Keeton on the Law of Torts 807 (5th ed. 1984).  In Trigg v. Lakeway Publishers, Inc., 720 S.W.2d 69, 75 (Tenn. App. 1986), the court held that a non-media defendant who allegedly defamed a public figure was entitled to the same First Amendment protection as a media defendant and the plaintiff must prove by clear and convincing proof that the defendant was guilty of “actual malice.”


“Actual malice” should be distinguished from “malice” as used in 7.07 (punitive damages in defamation actions).  To avoid confusion, item seven uses the meaning of “actual malice” rather than the term. 

COMMENT


Tennessee has long recognized that statements, including statements made by witnesses, made in the course of judicial proceedings are absolutely privileged. Myers v. Pickering, 959 S.W.2d 152 (Tenn. App. 1997). Legislative privilege is absolute, if the alleged defamatory remark is made “relat[ing] to matters within the scope of [the legislative] body’s authority.”  Miller v. Wyatt, 457 S.W.3d 405, 409 (Tenn. Ct. App. 2014) (quoting Cornett v. Fetzer, 604 S.W.2d 62, 63 (Tenn. Ct. App. 1980)); see also Issa v. Benson, No. E2012-01672-COA-R3-CV, 2013 WL 3227029, at *4 (Tenn. Ct. App. 2013) (following Cornett and holding city councilman’s statements to other council members prior to meeting are protected by absolute legislative privilege).  If so, the speaker’s motives are irrelevant.  Miller, 457 S.W.3d at 410. 


Mere proof of failure to investigate, without more, cannot establish reckless disregard for the truth. Rather the publisher must act with a high degree of awareness of probable falsity. McCluen v. Roane County Times, Inc., 936 S.W.2d 936 (Tenn. App. 1996); Campbell v. Robinson, 955 S.W.2d 609 (Tenn. App. 1997).


A public school teacher is an authoritative figure and a government representative and, therefore, a public figure within the meaning of the libel laws. Campbell v. Robinson, 955 S.W.2d 609 (Tenn. App. 1997).

A qualified privilege was recognized for newspapers which make reports of judicial proceedings to the public in order that the public might be apprised of what takes place without being present. This privilege requires that the report be a fair and accurate summation of the proceedings but it does nothave to be a verbatim, technically accurate account in every detail so long as it gives a correct and just impression of what took place in court. Smith v. Reed, 944 S.W.2d 623 (Tenn. App. 1996).

An occasion makes a publication conditionally privileged if the circumstances induce a correct or reasonable belief that a) there is information that affects a sufficiently important public interest, and b) the public interest requires the communication of the defamatory matter to a public officer or a private citizen is authorized or privileged to take action if the defamatory matter is true. McWhorter v. Barre, 132 S.W.3d 354, 365 (Tenn. Ct. App. 2003) perm. app. denied (2004).


When a statement is conditionally privileged, it is not actionable unless actual or express malice is shown by the Plaintiff.  When a statement is privileged, it is presumed to be made without malice and the Plaintiff carries the burden of proving malice.  Id.

Malice connotes more than personal ill will, hatred, spite, or desire to injure.  It is limited to statements made with knowledge that they are false or with reckless disregard totheir truth or falsity.  Determining whether a Defendant acted with reckless disregard requires the finder of fact to determine whetherthe Defendant in fact entertained serious doubts as to the truth of his or her publication.   Id.


T.P.I.  - CIVIL 7.05
RECKLESSNESS

PUBLIC OFFICIAL


Damages may not be awarded against a defendant for the defamation of a public official or public figure unless the defendant’s actions were reckless.  In order to establish that a defendant has acted recklessly, the plaintiff must prove that the defendant had a high degree of awareness that the published statements were probably false.  A mere failure to exercise ordinary or reasonable care in determining the truth of published material does not, standing alone, mean that a defendant has acted recklessly.

COMMENT

The concept of actual malice in defamation cases connotes more than personal ill will, hatred, spite or desire to injure.  It is limited to statements made with knowledge that they are false or with reckless disregard totheir truth or falsity.  This requires the finder of fact to determine whether the defendant in fact entertained serious doubts as to the truth of his publication.  Tomlinson v. Kelly, 969 S.W.2d 402 (Tenn. App. 1997).
.


T.P.I.   - CIVIL 7.06


Compensatory Damages

If you find that the claim has been proven, the plaintiff is entitled to compensatory damages.


Compensatory damages should include an amount that you find will fairly and adequately compensate the plaintiff for the losses the plaintiff has suffered.  You may award the following damages if the plaintiff proves they were legally caused by the defamation:


1.
The plaintiff’s economic losses; and


2.  Compensation for any injury to the plaintiff’s reputation; and


3.  Compensation for any emotional distress suffered by the plaintiff.


No definite standard or method of calculation is prescribed by law by which to fix reasonable compensation for injury to the plaintiff’s reputation and emotional distress suffered by the plaintiff.   Nor is the opinion of any witness required as to the amount of such reasonable compensation.  In making award for these damages, you shall exercise your authority with calm and reasonable judgment and the damages you fix shall be just and reasonable in light of the evidence.  

COMMENT


With regard to the types of damages recoverable, see Moore v. Bailey, 628 S.W.2d 431, 434-35 (Tenn. App. 1981).  


The doctrine of presumed damages in libel and slander cases is no longer applicable is Tennessee.  Emerson v. Garner, 732 S.W.2d 613 (Tenn. App. 1987).  The plaintiff is required to prove actual damages in all defamation cases.  Sullivan v. Young,  678 S.W.2d 906 (Tenn. App. 1984).  See discussion in the Use Note to T.P.I. - Civil 7.02.  See also Case Comment, Emerson v.Garner: Has Tennessee Misinterpreted the Doctrine of Presumed Damages in Defamation Cases Between Private Parties?, 18 Mem.St.U.L.Rev. 540 (1988).


The failure to prove special damages or  out-of-pocket losses is not determinative and the issue is whether or not the record contains any material evidence of impairment of reputation and standing in the community, personal humiliation, or mental anguish and suffering.  Myers v. Pickering Firm, Inc., 959 S.W.2d 152 (Tenn. App. 1997).
T.P.I.  - CIVIL 7.07

Punitive Damages in Defamation Actions


Punitive damages are those that may be awarded in your discretion for the purpose of punishing the defendant and serving as an example to others.  In this case you may award punitive damages if, and only if, you find:

First, that the plaintiff has proven his defamation claim;

Second, that the defendant communicated the defamatory statement knowing that it was false or with reckless disregard of whether it was false or not; and

Third, that the defendant has been guilty of [oppression] [fraud] [actual malice] [or] [wanton, reckless or willful misconduct].  [Malice means a motive and willingness to vex, harass, annoy, or injure another person.  Malice may be shown by direct evidence of declarations of hatred or ill will, or it may be inferred from acts and conduct, such as by showing that the defendant’s conduct was willful, intentional, and done in reckless disregard of its possible results.]


The law provides no fixed standard as to the amount of such punitive damages, but leaves the amount to your sound discretion, exercised without passion or prejudice.


COMMENT


In Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974), the Court held that private figure plaintiffs cannot recover punitive damages without a showing of “actual malice,” as that term is used in the libel context.  The secondelement in this instruction meets that requirement.  In Memphis Publishing Co. v. Nichols, 569 S.W.2d 412, 421 (Tenn. 1978), the court followed Gertz.  The United States Supreme Court has now held, however, that the First Amendment does not require proof of“actual malice” to recover punitive damages when the plaintiff is a private figure and the libelous speech is not of public concern. Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.,  472 U.S. 749, 105 S.Ct. 2939, 86 L.Ed.2d 593 (1985).


In addition to the constitutional requirement that the plaintiff prove the defendant’s knowledge of falsity or recklessdisregard thereof (item two), the general Tennessee requirements for recovery of punitive damages (see T.P.I. - Civil 14.55) appear in the third item.


 Where there is a finding that plaintiff has suffered no actual damage, no punitive damages can be awarded, Emerson v. Garner, 732 S.W.2d 613 (Tenn. App. 1987).






