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A.  Contracts Defined
T.P.I.  - Civil

Number

Definition
13.01


T.P.I.  - CIVIL 13.01

DEFINITION


This action is brought to recover damages for breach of contract.


A contract is an agreement or exchange of promises between two or more persons to do or not to do certain things.  This agreement or exchange of promises can be oral or in writing and must be supported by something of value.  The requirements for a valid contract are an offer, an acceptance, consideration, competent parties, and a legal purpose.  


The issue[s] that you must decide is [are]:


USE NOTE


This definition may include issues which are not actually involved.  The charge could be limited to the issues involved if it can be done without loss of clarity.


With regard to warranties, see T.P.I.  - Civil 10.30 through 10.34.  With regard to damages, see T.P.I.  - Civil 14.60 generally, and for contracts involving the sale of goods, T.P.I.  - Civil 14.60 through 14.68.


COMMENT


The cardinal rule for interpretation of contracts is to ascertain the intention of the parties and give effect to the intention consistent with legal principles, Jackson v. Miller, 776 S.W.2d 115 (Tenn. App. 1989) and cases cited.


In determining the intention of the parties, one consideration is the circumstances of the parties at the time the contract was formed.  An unexpressed obligation may be implied when it clearly was intended.  Their course of conduct is the strongest evidence of their original intent.  Pinson & Associates v. Kreal, 800 S.W.2d 486 (Tenn. App. 1990).


Insurance contracts are subject to the same rules of construction and enforcement as apply to contracts generally.  Contracts will be enforced as written, absent fraud or mistake, even though they contain arguably harsh or unjust terms.  McKimm v. Bell, 790 S.W.2d 526 (Tenn. 1990); Allstate Ins. Co. v. Wilson, 856 S.W.2d 706 (Tenn. App. 1992); Whaley v. Underwood, 922 S.W.2d 110 (Tenn. App. 1995). 


Quantum meruit: Quantum meruit actions are equitable substitutes for contract claims.  They enable parties who have provided goods and services to another to recover the reasonable value thereof when the following five circumstances exist:


1.
No existing enforceable contract covering the same subject matter.


2.
The party seeking recovery must prove that valuable goods and/or services were provided.


3.
Other party must have received the goods or services.


4.
The parties involved should have reasonably understood that the person providing the goods or services expected to be compensated.


5.
The circumstances must show that it would be unjust for the party benefitting from the goods or services to retain them without paying for them.

Castelli v. Lien, 910 S.W.2d 420 (Tenn. App. 1995); In re Estate of Marks, 187 S.W.3d 21 (Tenn. Ct. App. 2005).


One who executes a document cannot be allowed to later claim that he was ignorant of its contents so long as there was an opportunity to read it prior to the signing.  Clevinger v. Burlington Motor Carriers, 925 S.W.2d 518 (Tenn. App. 1996).

         A deed is a contract and contracts are to be judged by an objective standard, i.e., what a reasonable onlooker would conclude the parties intended from the words used in the document.  Richards v. Taylor, 936 S.W.2d 569 (Tenn. App. 1996).


A duty of good faith and fair dealing is implied under Tennessee law in the performance of every contract.  TSC Industries, Inc. v. Tomlin, 743 S.W.2d 169 (Tenn. App. 1987); Arcata Graphics v. Heidelberg Harris, 874 S.W.2d 15 (Tenn. App. 1993).


Neither court nor jury can make a new contract for the parties nor relieve them of their contracted obligation if the obligations prove to be burdensome or unwise.  Hillsboro Plaza Ent. v. Moon, 860 S.W.2d 45 (Tenn. App. 1993).


Not all adhesion contracts are unenforceable.  Even if a contract is found to be adhesive, it is enforceable unless it is unduly oppressive or unconscionable.  Wallace v. Nations Bank of Commerce, 938 S.W.2d 684 (Tenn. 1996).

B.  Formation

T.P.I.  - Civil

Number

Offer
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T.P.I.  - CIVIL 13.02


OFFER

An offer occurs when one party communicates to the other a willingness to enter into a contract.  The communication must be made under circumstances that would justify the other party in understanding that an agreement would result if the offer were accepted.


[The plaintiff claims that the parties reached an agreement when the defendant made an offer that was accepted by the plaintiff.  The defendant denies making an offer and therefore denies that any agreement was reached.]


USE NOTE


The words, “plaintiff” and “defendant” may have to be interchanged for a particular case, for example, in a case seeking a declaratory judgment.


T.P.I.  - CIVIL 13.03


ACCEPTANCE


An acceptance occurs when a party communicates by words or actions an agreement to an offer.  It must be made before the offer is withdrawn and must match the terms of the offer.


[The plaintiff claims that the parties reached an agreement when the plaintiff made an offer that was accepted by the defendant.  The defendant denies accepting the plaintiff’s offer and therefore denies that any agreement was reached.]

USE NOTE


The words, “plaintiff” and “defendant” may have to be interchanged for a particular case, for example, in a case seeking a declaratory judgment.


COMMENT


When one person is requested by another to make a promise, and the first person complies by words or actions, and there is a valuable consideration, a completed contract is created.  The existence of a contract, the meeting of the minds, the intention to assume an obligation, and the understanding are to be determined, not alone from the words used, but also the situation, acts, and the conduct of the parties, and the attendant circumstances. Scandlyn v. McDill Columbus Corp., 895 S.W.2d 342 (Tenn. App. 1994).


One who executes a document cannot be allowed to later claim that he was ignorant of its contents so long as there was an opportunity to read it prior to the signing.  Clevinger v. Burlington Motor Carriers, 925 S.W.2d 518 (Tenn. App. 1996).


T.P.I.  - CIVIL 13.04

CONSIDERATION

For there to be a sufficient exchange of consideration, something of value must be bargained for and given in exchange for the other party’s promise.  “Something of value” may be a promise, an act, or forbearance.  It can be a benefit to one party or a detriment to the other party.  Its actual value in money terms is not important.  

COMMENTS

Promise by one party to an agreement is a sufficient consideration for a promise by the other party.  Consideration exists when the promisee does something that it is under no legal obligation to do or refrains from doing something which it has a legal right to do.  Pearson v. Garrett Financial Services, 849 S.W.2d 776 (Tenn. App. 1992).


Consideration means either a benefit to the promisor or a detriment to or obligation upon the promisee.  Trailer Conditioners, Inc. v. Huddleston, 897 S.W.2d 728 (Tenn. App. 1995).


Consideration exists when the promisee does something he is under no legal obligation to do or refrains from doing something which he has a legal right to do.  Kozy v. Werle, 902 S.W.2d 404 (Tenn. App. 1995).


T.P.I.  - CIVIL 13.05


COMPETENT PARTIES


In order for a contract to be binding, it must be made between parties competent to contract. 


[Adults are presumed to be competent to contract.  A person claiming  that a party to the contract was not competent to contract must prove that incompetence by clear and convincing evidence.] 


[If the defendant was incompetent when the contract was entered into, the plaintiff cannot enforce the contract.  The defendant claims to have been incompetent at the time.  The plaintiff denies this.  In order to prove a defense based upon incompetency, the defendant must show that, at the time the contract was made, the defendant was not capable of understanding the nature of the contract and its effect on defendant’s interest.]   


COMMENT


In an action brought by a minor to disaffirm a contract, the rule is that where the minor has not been overreached in any way, and there has been no undue influence, and the contract is a fair and reasonable one, and the minor has actually paid money on the purchase price, and taken and used the article purchased, that he ought not to be permitted to recover the amount actually paid, without allowing the vendor of the goods reasonable compensation for the use of, depreciation, and wilful or negligent damage to the article purchased while in his hands.  Dodson v. Shrader, 824 S.W.2d 545 (Tenn. 1992).   

Third Party Beneficiary: There are three types of third party beneficiaries.  First, where the performance of the promise will constitute a gift to the beneficiary (donee beneficiary).  Second, the performance of the contract will satisfy an actual or supposed asserted duty of the promisee to the beneficiary (creditor beneficiary).  Third, in all other cases, the beneficiary is deemed to be an incidental beneficiary without a right to enforce the contract.  First Tenn. Bank v. Thoroughbred Motor, 932 S.W.2d 928 (Tenn. App. 1996).


The mere suggestion that a person is advanced in age, forgetful, is depressed, or has senile dementia is insufficient to prove a lack of mental capacity. To prove mental incapacity, the person with the burden of proof must establish, in light of all the surrounding circumstances, that the cognitive impairment or disease rendered the contracting party incompetent to engage in the transaction at issue.   Ralston v. Hobbs, 306 S.W.3d 213 (Tenn. Ct. App. 2009).


T.P.I.  - CIVIL 13.06


LEGAL PURPOSE


The contract must be entered into for a legal purpose.


[The defendant claims that the contract cannot be enforced because it was for an illegal purpose.  The plaintiff denies this.  The defendant has the burden of proving the illegality.]

COMMENT


A contingency fee contract for the services of a physician acting in a medico-legal expert capacity is void as against public policy. Swafford v. Harris, 967 S.W.2d 319 (Tenn. 1998).


C.  Form of Contract
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T.P.I.  - CIVIL 13.07

FORM OF CONTRACT


A contract can be entirely oral or entirely written, or it can be partly oral and partly in writing.  It is not necessary that the parties use any particular words or form of agreement.  Words and phrases commonly used in daily life are sufficient.


[A contract can be made up of several different documents if the parties intended that the various documents would be one contract.]

USE NOTE


One must remember the Statute for the Prevention of Frauds and Perjuries (1676), found in Tenn. Code Ann. § 29-2-101, requiring that many types of agreements must be in writing in order to be enforced.



COMMENT


Written contracts, the general rule is that the last agreement concerning the same subject matter that has been signed by all parties supersedes all former agreements, and the last contract is the one that embodies the true agreement.  Magnolia Group v. Metro. Dev. & Housing, 783 S.W.2d 563 (Tenn. App. 1989).


A contract must result from a meeting of the minds of the parties in mutual assent to the terms, must be based upon sufficient consideration, free from fraud or undue influence, not against public policy, and sufficiently definite to be enforced. Higgins v. Oil, Chem. & Atomic Workers Int’l. Union, 811 S.W.2d 875 (Tenn. 1991).


A party to a contract is under a duty  to learn the contents of a written contract before it is signed and when a party fails to read the contract or otherwise to learn its contents, the party signs the same at peril and is estopped to deny the obligation, and will be conclusively presumed to know the contents of the contract, and must suffer the consequences of negligence.  Giles v. Allstate Ins. Co., Inc., 871  S.W.2d 154 (Tenn. App. 1993). 


Oral Contracts, Real Estate: A real estate broker may not recover under an oral brokerage contract unless the essential terms of the contract can be established by clear, cogent and convincing evidence.  Alexander v. C.C.Powell Realty Co.,535 S.W.2d 154 (Tenn. App. 1975); Parks v. Morris, 914 S.W.2d 545 (Tenn. App. 1995).  


A real estate broker is entitled to his commission when a purchaser is procured who is acceptable to the seller and who is ready, willing and able to buy on the seller’s terms.  Parks v. Morris, 914 S.W.2d 545 (Tenn .App. 1995).


Ambiguity: A contract is ambiguous only if it is of uncertain meaning and may fairly be understood in more ways than one. An ambiguity does not arise merely because the parties differ as to interpretation. A strained construction may not be placed upon language used to find an ambiguity. Warren v. Metro, 955 S.W.2d 618 (Tenn. App. 1997).


Ambiguity in a contract is doubt or uncertainty arising from the possibility of the same language being fairly understood in more ways than one. NSA DBA Plan v. Connecticut Gen. Life, 968 S.W.2d 791 (Tenn. App. 1997).


The determination of whether a contract is ambiguous is a question of law. If the judge determines the contract is ambiguous, then the parties can introduce parol evidence. Allstate Ins. Co. v. Watson,195 S.W.3d 609 (Tenn. 2006).


Quantum Meruit: A quantum meruit action is an equitable substitute for a contract where a party may recover the reasonable value of goods and services if the following circumstances are shown:

1.
There is no existing contract covering 
the same subject matter.

2.
The party seeking recovery proves that 
it provided goods or services.

3.
The party to be charged received the 
goods or services.

4.
The circumstances indicate that the
parties to the transaction should have
reasonably understood that the person
providing the goods or services
expected to be paid.

5.
It would be unjust for a party to retain
 the goods or services without payment.

Swafford v. Harris, 967 S.W.2d 319 (Tenn. 1998); In re Estate of Marks, 187 S.W.3d 21 (Tenn. Ct. App. 2005).


Practical Construction: An interpretation placed upon a contract by the parties thereto, as shown by their acts and/or their declarations, will be adopted by the court.  If the conduct of the parties subsequent to a manifestation of intention indicates that all of the parties placed a particular interpretation upon it, that meaning is adopted if a reasonable person could attach it to the manifestation.  Hamblen Cty. v. City of Morristown, 656 S.W.2d 331, 335 (Tenn. 1983); Galleria Associates, L.P. v. Mogk, 34 S.W.3d 874 (Tenn. App. 2000).


Blair v. Brownson, 197 S.W.3d 681 (Tenn. 2006) changes Tennessee law from what it has been since 1857 with regard to thestatute of frauds.  Previous to Blair, Tennessee and the minority view construed the term “party to be charged” to be the owner of property.  Blair now provides that buyers and sellers should receive equal protection in the process of sale of land and announces a newrule that interprets “party to be charged” to refer to the party against whom enforcement of the contract is sought in a statute of frauds situation, so that if the seller is suing the buyer, the buyer must have signed some written memorandum.


T.P.I.  - CIVIL 13.08


PAROL AGREEMENTS


A contract may consist of both written and oral promises.  The oral terms of the contract may be enforced just as though those terms had appeared in [the] [a] written agreement.

USE NOTE


One must remember the Statute for the Prevention of Frauds and Perjuries (1676), found in Tenn. Code Ann. § 29-2-101, requiring that many types of agreements must be in writing in order to be enforced.

COMMENT


The determination of whether a contract is ambiguous is a question of law. If the judge determines the contract is ambiguous, then the parties can introduce parol evidence.  




T.P.I. – CIVIL 13.08A 
Novation

[___________] contends that the parties created a novation or a substituted contract. 

A novation is a mutual agreement between the parties concerned for the discharge of a valid existing obligation by the substitution of a new valid obligation. If a novation has occurred, the original contract becomes a nullity and the new agreement determines the rights and duties of the parties.

[___________] has the burden of establishing each of the following elements of a novation:

(1) A previously valid obligation;

(2) The agreement of both parties to a new contract;

(3) The extinguishment of the old contract; and

(4) A valid new contract.

A novation is never presumed. The intent of the parties to create a novation is not required to be in writing and their intent to rescind the original contract is not required either orally or in writing. The intent to create a novation can be inferred from the facts and circumstances surrounding the transaction and from the conduct of the parties. The most important fact in determining whether a novation has occurred is the intent of the parties which must be clear and definite. The parties' intent about novation is only established when the evidence is such that reasonable minds cannot differ about the effect of the new agreement.

COMMENT
TWB Architects, Inc. v. The Braxton, LLC, 578 S.W.3d 879, 890-893 (Tenn. 2019).

D.  Waiver and Breach

T.P.I.  - Civil

Number

Waiver
13.09

Breach
13.10

Repudiation
13.11

Impossibility of Performance
13.12

Rescission
13.13

Procurement of Breach of Contract
13.14

Procurement of Breach of Contract - Damages
13.15
Intentional Interference with Business Relationship
13.16
T.P.I.  - CIVIL 13.09


WAIVER


Waiver is the voluntary surrender of a known right.  It can be proved by  statements, acts, or conduct of a party showing an intent not to claim a right.


The parties may jointly agree to waive one or more requirements of the contract. If a party to the contract claims the other party waived a contract right, the burden of proof is on the party claiming the waiver to show that the other party gave up a contract right and did so with full and complete knowledge of the relevant facts.


[If the plaintiff waived a particular term in the contract, the plaintiff can no longer enforce that part of the contract.  The defendant claims that the plaintiff waived certain terms as follows: (state here what was allegedly waived and how it was allegedly waived).  The plaintiff denies this.]

USE NOTE


In accord with the needs of a particular case, the terms, “plaintiff” and “defendant” may have to be transposed. 

COMMENT


Waiver is a voluntary relinquishment or renunciation of some right, a foregoing or giving up of some benefit or advantage, which, but for the waiver he/she would have enjoyed. TBC Corp. v. Wall, 955 S.W.2d 838 (Tenn. App. 1997).


A waiver is an intentional relinquishment of a known right and is a doctrine of very broad and general application.  It concedes a right, but assumes a voluntary relinquishment of it.  There must be clear, unequivocal and decisive acts of the party which shows determination not to have the benefit intended in order to constitute a waiver.  Collins v. Summers Hardware and Supply Co., 88 S.W.3d 192 (Tenn. Ct. App. 2002).


Waiver should not be confused with estoppel.  A party asserting equitable estoppel, estoppel by conduct or estoppel in pais has the burden of proving the following elements:  (1) There must exist a false representation or concealment of material facts;  (2) The representation or concealment of material facts must have been made with knowledge, actual or constructive, of the facts;  (3) The party to whom the false representation or concealment of material facts was made must have been without knowledge or the means of knowledge of the real facts; (4) The false representation or concealment of material facts must have been

made with the intention that it should be acted on; and, (5) The party to whom the false representation or concealment of material facts 

was made must have relied on or acted on the information to the party’s prejudice.  Id.

T.P.I.  - CIVIL 13.10


BREACH


If you find that a valid contract was entered into you must determine whether the defendant breached the contract.  If a party does not perform according to the contract terms, that party has committed a breach of the contract.  Any unexcused breach of contract allows a non-breaching party to recover damages.  


[The plaintiff claims that the defendant breached the contract in the following instances: (State here the factual circumstances constituting the claimed breach.)  The defendant denies this.]


The breach of contract must be a material breach.  A minor and insubstantial failure of a party to meet the terms of a contract does not entitle the other party to reject the contract and not be responsible under it.  A party who commits the first uncured material breach of a contract cannot enforce the contract against the other party even if the other party later fails to abide by the terms of the contract.  However, a party owed performance may waive its right to assert first uncured material breach by accepting the benefits of performance with knowledge of the breach.

COMMENT


A contracting party may terminate the contract when the other party (1) is wholly unable to complete the contract; (2) manifests an intent to abandon the contract; (3) manifests an intent to no longer be bound by the contract; or (4) commits fraud on the party seeking to terminate the contract. McClain v.Kimbrough Const. Co., 806 S.W.2d 194 (Tenn. App. 1990).


The common law duty of good faith in the performance of a contract does not apply to the formation of the contract.  Wallace v. Nat’l Bank of Commerce, 938 S.W.2d 684 (Tenn.1996).



In determining whether a breach is material the following factors should be considered: (1) The extent to which the injured party will be deprived of the expected benefit of his contract; (2) The extent to which the injured party can be adequately compensated for loss of benefit; (3) The extent to which the non-performing party will suffer forfeiture; (4) 

The likelihood that the non-performer will cure his failure, taking into account the circumstances including any reasonable assurances; and (5) The extent to which the behavior of the non-performing party comports with standards of good faith and fair dealing. Adams TV of Memphis v. Comcorp of Tenn., 969 S.W.2d 917 (Tenn. App. 1997), citingRestatement (Second) of Torts, Contracts § 241.


Severable contracts give rise to separate causes of action for breach.  Collins v. Summers Hardware and Supply Co., 88 S.W.3d 192 (Tenn. Ct. App. 2002).


A party owed performance may waive its right to assert first uncured material breach by accepting the benefits of performance with knowledge of the breach. Madden Phillips Const., Inc. v. GGAT Dev. Corp., 315 S.W.3d 800, 805 (Tenn. Ct. App. 2009).

T.P.I.  - CIVIL 13.11


REPUDIATION


Any party to a contract has a legal right to abandon or refuse to perform the contract where the other party has actually defaulted, has unequivocally renounced the contract or is completely unable to perform the terms of the contract.


[The defendant claims to have abandoned or refused to perform the contract because the plaintiff [defaulted] [renounced the contract] [was unable to perform the contract].  The plaintiff denies this.]


COMMENT


A cause of action for breach of contract arises when the acts of one of the contracting parties demonstrates a clear, total repudiation of the contract.  Wilkins v. Third Nat’l. Bank in Nashville, 884 S.W.2d 758 (Tenn. App. 1994).


A contracting party may terminate the contract when the other party (1) is wholly unable to complete the contract; (2) manifests an intent to abandon the contract; (3) manifests an intent to no longer be bound by the contract; or (4) commits fraud on the party seeking to terminate the contract. McClain v. Kimbrough Const. Co., 806 S.W.2d 194 (Tenn. App. 1990).


In determining whether a breach is material such that the non-breaching party could repudiate the contract, the following factors should be considered; (1) the extent to which the injured party will be deprived of theexpected benefit of his contract; (2) the extent to which the injured party can be adequately compensated for loss of benefit; (3) the extent to which  the non-performing party will suffer forfeiture; (4) the likelihood that the non-performer will cure his failure, taking into account the circumstances including any reasonable assurances; and (5) the extent to which the behavior of the non-performing party comports with standards of good faith and fair dealing. Adams TV of Memphis v. Comcorp of Tenn., 969 S.W.2d 917 (Tenn. App. 1997), citing Restatement (Second) of Torts, Contracts § 241.


Where one party announced an intention no longer to be bound by the terms of a contract and demonstrated that he was unwilling to perform his future obligations under the contract, this constituted repudiation of a farm lease which justified action of the lessee in failing to pay further rental payments. Repudiation amounts to a breach of the contract justifying failure of performance of the other party where the first party, by words and actions demonstrates a total and unqualified refusal to perform under the contract.  Simonton v. Huff, 60 S.W.3d 820, 827 (Tenn. Ct. App. 2000) perm. app. denied.


Where the purchaser does not repudiate the contract or signify his unwillingness to comply prior to the time set for performance, the seller must perform or offer to perform his part of the contract as a condition precedent to maintaining an action for breach by the purchaser.  Loyal Featherstone Construction v. Coleman, 987 S.W.2d 848, 851 (Tenn. Ct. App. 1998) perm. app. denied (1999).

ANTICIPATORY REPUDIATION: 



To be considered repudiation, words and conduct of a contracting party must amount to a total and unqualified refusal toperform the contract, or alternatively, a party may repudiate by committing a voluntary act which renders the other party unable or apparently unable to perform the contract.  Whether the words or actions rise to a level of repudiation is normally a question of fact.  Wright v. Wright, 832 S.W.2d 542, 545 (Tenn. Ct. App. 1991) perm. app. denied (1992).  An indication that more negotiations are sought is not a total and unqualified refusal to perform.  UT Medical Group, Inc. v. Vogt, 235 S.W.3d 110 (Tenn. 2007).


Where one party to a contract announces in advance his intention not to perform, the other party may treat the contract as broken, and sue at once for the breach, without waiting for the arrival of the time fixed by the contract for performance.  Greene v. THGC, Inc., 915 S.W.2d 809, 810 (Tenn. Ct. App. 1995)  perm. app. denied (1996).


T.P.I.  - CIVIL 13.12


IMPOSSIBILITY OF PERFORMANCE


If a party can show that a contract cannot be performed because performance is impossible, that party’s performance is excused.  The party raising this defense must prove the following:


1.
The party’s performance has become impossible; 


2.
The event causing the impossibility was not reasonably foreseeable by that party at the time the contract was made; and


3.
The party asking to be excused [did not cause] [could have prevented] [could have avoided] [could have remedied by appropriate corrective measures] the event that makes performance impossible.


COMMENT


A party is not relieved of liability for nonperformance of a contract based upon the defense of impossibility of performance where the impossibility is caused by that party’s own conduct or by developments which that partycould have prevented or avoided or remedied by appropriate corrective measures.  Jenkins Subway, Inc. v. Jones, 990 S.W.2d 713 (Tenn. App. 1998).

T.P.I.  - CIVIL 13.13


RESCISSION


If the parties agreed to rescind the contract, the contract cannot be enforced. [The defendant claims that the parties agreed to rescind the contract in the following way: (state here the alleged circumstances of the rescission.)  The plaintiff denies this.]


To prove rescission a party must show that both parties agreed to end the contract.  In deciding whether the parties agreed to rescind, you should consider all of the circumstances, including what the parties said or did.


COMMENT


Rescission is a remedy which should be exercised sparingly and only when the situation demands such. James Cable Partners v. City of Jamestown, 818 S.W.2d 338 (Tenn. App. 1991).  It is not looked upon lightly andis available only under the most demanding circumstances.  Among the few grounds justifying rescission are fraud and undue influence.  Richards v. Taylor, 926 S.W.2d 569 (Tenn. App. 1996).


T.P.I.  - CIVIL 13.14


PROCUREMENT OF BREACH OF CONTRACT

The plaintiff is entitled to recover for procurement of breach of contract if the plaintiff establishes all of the following:

1.
There was a contract;


2.
The defendant had knowledge of the existence of the contract;


3.
The defendant intended to bring about or cause its breach;


4.
The defendant acted maliciously;


5.
The contract was in fact breached;


6.
Defendant’s actions were the legal cause of the breach;


7.
Plaintiff suffered damages as a result of the breach.

USE NOTE


The determination of whether there was a legal contract may be a question of law for the judge or a specific fact issue may be submitted to the jury through as additional verdict directing instruction.  The term “maliciously” or “legal cause” may need further clarification by the judge.
COMMENT

Based upon Tenn. Code Ann. § 47-50-109 and Campbell v. Matlock, 749 S.W.2d 748 (Tenn. App. 1987).  The statute should be checked for damages.  The above mentioned requirements for recovery were reaffirmed in Polk and Sullivan, Inc. v. United Cities Gas Co., 783 S.W.2d 538 (Tenn. 1989).  The court went on to say that where the contract interfered with is terminable at will the privilege of competition requires that a competitor have the privilege of interfering to acquire the business for himself.  The seventh element comes from Ching-Ming Chen v.Advantage Co., Inc., 713 S.W.2d 79 (Tenn. App. 1986).


Although one who induces a breach is liable for consequential losses, the damages recoverable for the pecuniary loss of the contract are common to both the action for breach and the action for inducement to breach.  Testerman v. Tragesser, 789 S.W.2d 553 ((Tenn. App. 1989).  TSC Industries, Inc. v. Tomlin, 743 S.W.2d 169 (Tenn. App. 1987).


Procurement of Breach of Contract:The elements of cause of action for procurement of breach of contract, even if terminable at will, are: (1) There must be a legal contract; (2) The wrongdoer must have knowledge of the existence of the contract; (3) There must be an intention to induce its breach; (4) The wrongdoer must have actedmaliciously; (5) There must be a breach of the contract; (6) The act complained of must be the proximate cause of the breach; (7)  There must have been damages resulting from the breach.  New Life Corp. v. Thomas Nelson, Inc., 932 S.W.2d 921 (Tenn. App. 1996).

T.P.I.  - CIVIL 13.15


PROCUREMENT OF BREACH OF CONTRACT DAMAGES

If you find that plaintiff is entitled to recover damages for procurement of breach of contract, you shall award plaintiff an amount that will compensate plaintiff for all damages legally caused by defendant’s interference with plaintiff’s contract.  The award of damages shall include compensation for:

1.
The pecuniary loss of the benefits of the contract, that is, the sum of money necessary to place the plaintiff in the position that plaintiff would have been in if the contract had been performed according to its terms. [This includes plaintiff’s loss of profits, if the injury involved is interference with a business relationship.]

2.
Any consequential losses legally caused by the interference.  A consequential loss is any direct out-of-pocket expense incurred by a party as a direct and legal result of a breach of contract.  The out-of-pocket expense must have been within the contemplation of the parties to the contract.

3.
Emotional distress and actual harm to plaintiff’s reputation, where such losses should have been reasonably expected to result from the interference.

USE NOTE


In some cases it may be useful to add the first two sentences of the second paragraph of T.P.I.  - Civil 14.01 to this instruction to assure that damages are not duplicated when plaintiff is seeking more than one kind of damage covered by this instruction.

COMMENT


Although one who induces a breach is liable for consequential losses, the damages recoverable for the pecuniary loss of the contract are common to both the action for breach and the action for inducement to breach.  Testerman v. Tragesser, 789 S.W.2d 553 (Tenn. App. 1989).  TSC Industries, Inc. v. Tomlin, 743 S.W.2d 169 (Tenn. App. 1987)


The foregoing requirements were reaffirmed as to recovery for interference in the performance or the procurement of the breach of contract in T.C.A. § 47-50-109 and while the statute is a codification of the common law except as to damages, the plaintiff may assert a cause of action under the code as well as a punitive damage claim under the common law but cannot have double redress and is required to elect between remedies.  The burden of proof required to establish the common law action for compensatory damages is a preponderance of the evidence standard and the jury should be so charged.  Then the jury should be charged as to the same seven elements under the treblingstatute but the standard for the burden of proof should be clear and convincing evidence.  Upon a finding under this standard treble damages are automatic.  Finally the jury should be charged under Hodges v. S. C. Toof, 833 S.W.2d 896 (Tenn. 1992) as to whether plaintiff is entitled to punitive damages, and if so, the bifurcated hearing must occur.  When the jury returns with the amount of the punitive damages then the plaintiff must elect whether to accept the multiple damages under Toof.  Emmco Ins. Co. v. Beacon Mut. Indem. Co., 204 Tenn. 540, 322 S.W.2d 226 (1959); Concrete Spaces, Inc. v. Henry Sender, 2 S.W.3d 901 (Tenn. 1999); Buddy Lee Attract. v. William Morris Agency, 13 S.W.3d 343 (Tenn. App. 1999).  


While the burden of proof under the common law is by a preponderance of the evidence, the burden of proof under the statute for treble damages is by clear and convincing evidence.  Buddy Lee Attract. v. William Morris Agency, 13 S.W.3d 343 (Tenn. App. 1999).

T.P.I.  - CIVIL 13.16
 INTENTIONAL  INTERFERENCE WITH

BUSINESS RELATIONSHIP

The plaintiff seeks to recover damages that plaintiff alleges were caused by the defendant’s wrongful conduct.  The law does not permit a plaintiff to recover damages from a defendant who has engaged in proper competitive business practices. However, the law does prohibit a defendant from unfairly interfering with a business relationship by using improper means or by acting with the predominant purpose of injuring the plaintiff.

To recover damages, plaintiff must prove all of following by a preponderance of the evidence.

1.  [plaintiff had a specific, existing  business relationship with        (name

       of specific third party)         ] [or] [plaintiff had a prospective business 

     relationship with an identifiable class of persons]; and 

2.  defendant had knowledge of that relationship [and not a mere 

     awareness of the plaintiff’s business dealings with others in general];

     and 3.  the [prospective] business relationship ended; and

 4.  the defendant intentionally by improper motive or improper means 

      caused the relationship to end; and


 5.  the defendant’s action caused damage to the plaintiff.
                                                           USE NOTE

The appropriate phrase should be selected in drafting the first element, i.e. the plaintiff either had a business relationship with a specific third party or had a prospective business relationship with an identifiable class of persons.

The bracketed phrase in element two needs to be used if defendant denies knowledge of the relationship between plaintiff and a specific third party or, in prospective business relationship cases, an identifiable class of persons.

COMMENT


The tort of intentional interference with business relationships was first recognized by the Tennessee Supreme Court in Trau-Med of America, Inc. v. Allstate Insurance Company, 71 S.W.3d 691, 701 (Tenn. 2002).  The decision expressly overruled language to the contrary in Nelson v. Martin, 958 S.W.2d 642 (Tenn. 1997).

The prospective business relationship with an identifiable class of persons must be ‘“of pecuniary value to the plaintiff.”’  Trau-Med at 701, citing Restatement (Second) of Torts § 766B comment c.  “Included are interferences with the prospect of obtaining employment or employees, the opportunity of selling or buying land or chattels or services, of any other relations leading to potentially profitable contracts.  Interference with the exercise by a third party of an option to renew or extend a contract with the plaintiff is also included.  Also included is interference with a continuing business or other customary relationship not amounting to a formal contract.  Id. at fn.4 (emphasis added by the Tennessee Supreme Court).

The Trau-Med opinion states that what constitutes an “improper” conduct or motive by defendant is “dependant on the facts and circumstances of a given case.”  Id. at fn. 5. The Court gave the following examples of improper interference:

Those means that are illegal or independently tortuous, such as violations of statutes,  regulations, or recognized common-law rules, see id. at 308; violence, threats or intimidation, bribery, unfounded litigation, fraud, misrepresentation or deceit, defamation, duress, undue influence, misuse of inside or confidential information, or breach of a fiduciary relationship. see Duggin, 360 S.E.2d at 836  (citing Top Serv. Body Shop, Inc., 582 P.2d at 1371 n. 11); and those methods that violate an established standard of a trade or profession, or otherwise involve unethical conduct, such as sharp dealing, overreaching, or unfair competition, see Id. at 837.

Id. at 702, fn. 4 (citations omitted).


Lawful, competitive business practices are not actionable.  Id. at 699.

E.  Insurance Contracts

T.P.I.  - Civil

Number

Fire Insurance Claim
13.20

Theory of the Plaintiff
13.21

Theory of Insurance Company
13.22

Defense of Arson
13.23

Defense of Misrepresentation of Loss
13.24

Defense of Misrepresentation on Application for Insurance
13.25

Insurance Contracts - Failure to Give Timely Notice 
13.26

T.P.I.  - CIVIL 13.20

FIRE INSURANCE CLAIM

The policyholder has brought suit against the insurance company seeking to recover benefits on a contract of insurance containing fire insurance coverage.  The policyholder seeks payment under the contract terms.  The insurance company contends it is not responsible for the loss.  

COMMENT

A series of related acts of embezzlement over a two year period were a single occurrence subject to a single limit of coverage, notwithstanding the renewal of the policy each year. Policy defined "occurrence" as all cases caused by or involving one or more employees, whether the result of a single act or series of acts. Tenn. Clutch & Supply, Inc. v. Auto Owners Mut. Ins. Co., 556 S.W.3d 203, 207 (Tenn. Ct. App. 2017)

T.P.I.  - CIVIL 13.21

THEORY  OF  THE  PLAINTIFF

The policyholder contends that the insurance company has breached the contract of insurance by failing to pay pursuant to the policy.  (Here state plaintiff’s issues.)
COMMENT


A cause of action against an insurance agent for failure to procure insurance may arise where coverage is denied by the insurer on a policy that is contestable as a result of the acts or omissions of the agent in filling out the application for insurance. Morrison v. Allen, 338 S.W.3d 417 (Tenn. 2011).



T.P.I.  - CIVIL 13.22

THEORIES  OF  INSURANCE  COMPANY

The insurance company contends that the policyholder violated various provisions and conditions of the policy and, as a result, the insurance company is not required to pay for the loss.  


[The insurance company claims that the policyholder brought about the fire and the resulting loss of property in violation of the policy.]


[The insurance company claims that the policyholder breached and voided the policy by making material misrepresentations in the [application] [claim of loss.]]


[The insurance company claims that the policyholder has failed to comply with the conditions or requirements of the insurance policy, and that the insurance company’s ability to investigate and respond to the claim has been materially  hindered.]
COMMENT


A cause of action against an insurance agent for failure to procure insurance may arise where coverage is denied by the insurer on a policy that is contestable as a result of the acts or omissions of the agent in filling out the application for insurance. Morrison v. Allen, 338 S.W.3d 417 (Tenn. 2011).


T.P.I.  - CIVIL 13.23


DEFENSE  OF  ARSON

A policyholder who commits arson cannot recover under an insurance policy. To establish the defense of arson, the insurance company has the burden of proving that the policyholder intentionally or willfully set fire to the insured property or participated in or consented to the willful burning of the property.  It is not necessary that the policyholder be the person who actually starts the fire.


Arson may be proved by direct or circumstantial evidence.  When relying on circumstantial evidence to establish the defense of arson, the following must be proved:


1. 
The insured property was intentionally burned;


2.
The policyholder had an opportunity to set the fire or to have it set by some other person; and


3.
The policyholder had a motive for setting the fire.


Whether circumstantial evidence has been proved and whether that evidence establishes the defense of arson is for you to decide. 


T.P.I.  - CIVIL 13.24

DEFENSE OF MISREPRESENTATION OF LOSS


The insurance company refused to pay under the policy because it claims that  the policyholder breached and voided the policy by making material misrepresentations in the claim for loss.  The insurance policy contains a provision that states:
[read applicable insurance clause]

To establish a defense of misrepresentation on proof of loss, the insurance company must show by a preponderance of the evidence: 


1.
A willful, substantial and false valuation of the property or amount of loss, and 


2.
An intent to deceive the insurance company by seeking to influence the judgment of the insurance company.  An intent to deceive the insurer may be inferred from the insured’s knowing or willful over-valuation of the property; or the insured’s concealment of the nature or extent of the loss.


A person acts “knowingly” if that person desires to act in a particular manner and is aware of the probable consequences of those actions.  A person acts “willfully” if that person desires to act in a particular manner and to cause the result that occurs.

An honest, good faith difference of opinion as to the value or amounts of loss is not a false and intentional misrepresentation.  Slight or trivial misrepresentations or over-valuations do not void the policy.


T.P.I.  - CIVIL 13.25


DEFENSE OF MISREPRESENTATION 

ON APPLICATION OF INSURANCE

To establish a defense of misrepresentation on an application for insurance, the insurance company must prove by a preponderance of the evidence that the policyholder’s representations were:


1.
 False[; and]





[2.  Made with the intent to deceive].


[In order to establish an intent to deceive it must be proved that the policyholder sought to influence the judgment of the insurance company in issuing the policy.  An intent to deceive may be inferred from a knowing and willful misrepresentation.


A person acts “knowingly” if that person desires to act in a particular manner and is aware of the probable consequences of those actions.  A person acts “willfully” if  that person desires to act in a particular manner and to cause the result that actually occurs.]

USE NOTE


This instruction is based upon Tenn. Code Ann. § 56-7-103.


The jury is to determine whether the answers were false and, if so, whether there was intent to deceive.  See, Spellmeyer v. Tennessee Farmers Mut. Ins. Co.,  879 S.W.2d 843, 846 (Tenn. App. 1993)


However, determining whether a particular misrepresentation increases an insurance company's risk of loss is a question of law for the court.  Smith v. Tennessee Farmers Life Reassurance Co.,  210 S.W.3d 584, 589 (Tenn. App. 2006).  A misrepresentation made in the application for insurance increases the risk of loss when it is of such importance that it naturally and reasonably influences the judgment of the insuror in making the contract.  Vermont Mut. Ins. Co. v. Chui, 21 S.W.3d 232 (Tenn. App. 2000).   

COMMENT


Under this statute, to avoid coverage the insuror must first prove that the answers in the application were false; then it must prove either that the false answers were given with intent to deceive the insuror or that the false answers increased the risk of loss.  See, Spellmeyer v. Tennessee Farmers Mut. Ins. Co., 879 S.W.2d 843, 846 (Tenn. App. 1993).

 
In cases not involving intentional deception, the court, as a matter of law, must determine whether the misrepresentation increased the insurance company's risk of loss. A false answer in an application for insurance increases the insurance company's risk of loss if it naturally and reasonably influences the judgment of the insurer in making the contract. See, Smith v. Tennessee Farmers Life Reassurance Co.  210 S.W.3d 584, 590 -591 (Tenn. App. 2006).

 
One is under a duty to learn the contents of a written contract before signing it and if, without being the victim of fraud, the party fails to read the contract or otherwise fails to learn its contents the party signs the contract at his peril and is estopped to deny his obligation, will be conclusively presumed to know the contents of the contract, and must suffer the consequences of his own negligence. Beasley v. Metropolitan Life Ins. Co., 190 Tenn., 227, 229 S.W.2d 146 (1950); Giles v. Allstate Ins. Co., 871 S.W.2d 154 (Tenn. App. 1993).


A cause of action against an insurance agent for failure to procure insurance may arise where coverage is denied by the insurer on a policy that is contestable as a result of the acts or omissions of the agent in filling out the application for insurance. Morrison v. Allen, 338 S.W.3d 417 (Tenn. 2011).


T.P.I.  - CIVIL 13.26


INSURANCE CONTRACTS - FAILURE TO 

GIVE TIMELY NOTICE


[Defendant-Insurer] claims that [Plaintiff] breached the parties contract of insurance by failing to provide timely notice as required by the terms of the policy.  The applicable portion of the insurance policy is as follows [cite policy language]:


[Defendant-Insurer] has the burden of proving by a preponderance of the evidence that [Plaintiff] did not give timely notice to [Defendant-Insurer].


If you find that [Plaintiff] did not give timely notice, the law presumes that [Defendant-Insurer] has been prejudiced by failure to receive timely notice, and [Plaintiff] cannot recover under the policy.  However, [Plaintiff] can overcome this presumption and recover under the policy by proving by a preponderance of the evidence that [Defendant-Insurer] was not prejudiced by the delay in providing timely notice.


In determining whether [Defendant-Insurer] was prejudiced by the delay in giving notice, you should consider the following factors to the extent shown by the evidence:

1. 

the availability of witnesses to the accident;

2. 

the ability to discover other information regarding the conditions of the locale where the accident occurred;

3. 

any physical changes in the location of the accident during the period of the delay;

4. 

the existence of official reports concerning the occurrence;

5. 

the preparation and preservation of demonstrative and illustrative evidence, such as the vehicles involved in the occurrence, or photographs and diagrams of the scene;

6. 

the ability of experts to reconstruct the scene and the occurrence; and

7. 

any other information which tends to show whether [Defendant-Insurer] was prejudiced by the delay in giving notice. 

COMMENT


This charge is based on Alcazar v. Hayes, 982 S.W.2d 845 (Tenn. 1998);American Justice Ins. Reciprocal v. Hutchison, 15 S.W.3d 811 (Tenn. 2000).


F.  Bad Faith

T.P.I.  - Civil

Number

Insurance Company Bad Faith Penalty
13.30

Policy Holder Bad Faith Penalty
13.31


T.P.I.  - CIVIL 13.30


INSURANCE  COMPANY  BAD  FAITH  PENALTY


An insurance company owes to its policy holders the duty to use good faith and diligence in responding to claims.  A penalty may be assessed against an insurance company that fails to act in good faith by refusing to pay a claim filed against an insurance policy.  


Before a policy holder may recover a penalty for lack of good faith, the policy holder must show that (1) the policy of insurance has, by its terms, become due and payable, (2) a formal demand for payment was made, (3) the policy holder waited 60 days after making the formal demand before filing suit (unless there was a refusal to pay prior to the expiration of the 60 days), and (4) the refusal to pay was not in good faith.


An insurance company [defendant] did not use good faith if it frivolously or unjustifiably refused to comply with the policy holder’s demand to pay according to the terms of the policy.  If there is any reasonable ground for the insurance company’s failure to pay the claim, the insurance company has acted in good faith.  Negligence, which is the failure to use ordinary care, does not in itself constitute bad faith.  The insurance company’s negligence or lack of negligence, however, may be a factor in determining whether the insurance company failed to act in good faith.


The policy holder has the burden of proving the lack of good faith of the insurer [insurance company] in denying payment on the insurance policy.

If the insurance company failed to act in good faith, the policy holder may recover additional damages from the insurance company measured by the additional expense, loss, or injury caused the policy holder [plaintiff] by the insurance company’s conduct.  The additional amount cannot exceed 25% of the damages you have previously awarded to policy holder.


COMMENT


The burden of proving bad faith of an insurance company is on the plaintiff. Life & Casualty Ins. Co. v. Robertson, 6 Tenn. App. 43 (1927); Pittman v. Missouri State Life Ins. Co., 12 Tenn. App. 228 (1930). The bad faith penalty is not recoverable in every refusal of an insurance company to pay a loss. An insurance company is entitled to rely upon available defenses and refuse payment if there is substantial legal grounds that the policy does not afford coverage for the alleged loss. If an insurance company unsuccessfully asserts a defense and the defense was made in good faith, the statute does not permit the imposing of the bad faith penalty.   Silliman v. International Life Ins. Co., 135 Tenn. 646, 188 S.W. 273 (1916); Smith v. Continental Ins. Co., 63 Tenn. App. 48, 469 S.W.2d 138 (1971). A bad faith award must be based upon the bad conduct of the insurer.  Nelms v. Tennessee Farmers Mut. Ins. Co., 613 S.W.2d 481 (Tenn. App. 1978).




 T.P.I.  - CIVIL 13.31

POLICYHOLDER BAD FAITH PENALTY

A penalty may be assessed against the plaintiff if plaintiff did not act in good faith in bringing this lawsuit.


To receive a penalty, the insurance company must establish that:


1.
The plaintiffs are not entitled to recover under the policy;


2.
The suit was frivolous and unfounded and, therefore, was not brought in good faith; and


3.
The insurance company experienced additional expense, loss, or injury as a result of the litigation.


A suit is “frivolous and unfounded” if there is no reasonable ground to establish a valid claim.  The reasonableness of the grounds and the validity of the claim depend upon the circumstances.


Ultimately, the presence of bad faith depends on the circumstances.  A reasonable mistake of judgment does not constitute bad faith.  Negligence alone does not constitute bad faith.  Plaintiff’s negligence or lack of negligence may, however, be considered in determining the presence or absence of good faith.  


If the plaintiff failed to act in good faith in filing the lawsuit, the insurance company may recover damages form the plaintiff measured by the additional expense, loss, or injury caused by the plaintiff’s conduct.  This amount cannot exceed 25% of the loss claimed under the policy.
COMMENT

Defendants bad faith penalty is to be measured by the additional defendant’s expense, loss or injury not to exceed 25%. Adams v. Tennessee Farmers Mutual Insurance Co. 898 S.W.2d 216 (Tenn. App. 1994).  Based on Tenn. Code Ann. § 56-7-106.





G.  Verdict Form - Interest

T.P.I.  - Civil

Number

Pre-Judgment Interest
13.35

Fire Insurance Claim, Special Verdict Form
13.36

T.P.I.  - CIVIL 13.35

PRE-JUDGMENT INTEREST


Plaintiffs seek an award of prejudgment interest from the defendant.  If the plaintiffs are entitled to recover a judgment under the insurance policy, you may in your discretion award interest on the amount awarded at a rate not greater than 10% per year calculated from any date you choose beginning on or after                                       .  The dollar amount of prejudgment interest will be calculated by the court at simple interest.
USE NOTE

This instruction is based on Tenn. Code Ann. § 47-14-123.
COMMENT

The granting of pre-judgment interest is a matter that is well within the bosom of the court and its discretion.  Kirksey v. Overton Pub. Inc., 804 S.W.2d 68 (Tenn. App. 1990).  Wasielewski v. Kmart Corp. 891 S.W.2d 916(Tenn. App. 1994).  However, the discretion is not absolute and may be changed by the appellate court.  Wilder v. Tennessee Farmers Mutual Insurance Co. 912 S.W.2d 722 (Tenn. App. 1995).
T.P.I.  - CIVIL 13.36


FIRE INSURANCE CLAIM 

SPECIAL VERDICT FORM

1.
Did the plaintiff make a material misrepresentation on the application for insurance [with the intent to deceive][ that increased the risk of loss]?




YES           

NO          

If your answer to question 1 is “Yes,” you have found for the defendant and [you should turn in this verdict form].  [you should complete question 9].


If your answer is “No” continue to next question.


2.
Did the plaintiff make a material misrepresentation on the proof of loss with the intent to deceive?




YES           

NO           

If your answer to question 2 is “Yes,” you have found for the defendant and [you should turn in this verdict form].  [you should complete question 9].


If your answer is “No” continue to next question.


3.
Did the plaintiff(s) cause or consent to the willful burning of the insured property?




YES           

NO           

If your answer to question 3 is “Yes,” you have found for the defendant and [you should turn in this verdict form].  [you should complete question 9].


If your answer is “No” continue to next question.


4.
We, the jury, find the plaintiff(s) are entitled to recover damages from the defendant for the fire loss incurred in this case in the following amounts:


[
$                          

Dwelling (replacement) cost]


[
$                          

Contents (replacement) cost]






(Not to exceed $                 )]


[
$                          

Additional living expenses]


[
$                          

Debris removal






(Not to exceed $                     )]


5.
Did                                         Insurance Company fail to act in good faith in denying plaintiffs claim?




YES           

NO           

If your response to question 5 is “Yes,” then answer question 6.  If your response to question 5 is “No,” skip questions 6 and 7 and answer question 8.


6.
Did any failure of defendant to act in good faith cause additional expense, loss, or injury to plaintiffs?




YES           

NO           

If your response to question 6 is “Yes,” then answer question 7.  If your response to question 7 is “No,” go to question 8.


7.
What penalty, if any do you find that the plaintiffs are entitled to recover from the defendant?               % (You may award any percentage not to exceed 25% of the damages in this case.)


8.
What annual percentage of prejudgment interest, if any, do you award?                 % (Do not exceed ten (10%) percent.)  From what date should prejudgment interest be awarded?                            (The date cannot be earlier than                          , which is 60 days after the proof of loss was filed.)  Note: The Court will calculate the total interest to be paid based on your responses to these questions.


9.
Did the plaintiff (s) policyholder (s) fail to act in good faith in filing suit?




YES           

NO           

If your answer to question 9 is “Yes,” please complete question 10.


10.
Did any failure of plaintiff to act in good faith cause additional expense, loss, or injury to defendant?




YES           

NO           

If your answer to question 10 is “Yes,” please complete question 11.  If your answer is “No,” turn in this verdict form.


11.
What penalty, if any, do you find that the defendant is entitled to recover from the plaintiffs.                  % (You may award any percentage not to exceed 25% of the damages claimed by plaintiff).








Presiding Juror



H.  Employment Contracts

T.P.I.  - Civil

Number

Contract of Employment
13.40

Plaintiff’s Burden of Proof
13.41

Employer’s Burden of Proof
13.42

Damages
13.43

Acknowledgment

T.P.I.  - CIVIL 13.40

CONTRACT OF EMPLOYMENT




If a contract for employment for a definite term exists, the contract may not be terminated before the expiration of the contract period, except for good cause or by mutual agreement.  In other words, unless there is a contract of employment for a definite term, either the employee or employer may terminate the contract at any time.

USE NOTE


T.P.I. Civil 13.40, 13.41, 13.42, and 13.43 are not intended for use in employment discrimination cases.

COMMENT

Support for this charge is found in Cantrell v. Knox County Board of Education, 53 S.W.3d 659, 662 (Tenn. 2001).

T.P.I.  - CIVIL 13.41


PLAINTIFF’S BURDEN OF PROOF

The plaintiff has the burden of proving by a preponderance of the evidence: 

(1) that there was a contract of employment for a definite term; 


(2) that the defendant terminated the plaintiff; and 


(3) the amount of damages suffered as a result of the termination.
USE NOTE

The additional requirement for a contract of employment is that the contract be for a definite term.  If any other element of contract is in dispute, see T.P.I. Civil 13.01-13.06.


This instruction is not necessary if the court finds, as a matter of law, that a contract of employment for a definite term exists.

COMMENT
An employee handbook or personnel manual may give rise to an implied contract between an employee and employer, depending upon the specific language contained in the employment manual.  An employment manual or handbook will only be deemed a contract of employment when it contains language to the effect that certain policies or practices are guaranteed, and an expression of the employer’s intent to be bound by them.  An employer’s reservation of a unilateral right to modify the provisions generally precludes the handbook or manual from being part of an employment contract.  King v. TFE, Inc., 15 S.W.3d 457 (Tenn. Ct. App. 1999).
T.P.I.  - CIVIL 13.42


EMPLOYER’S BURDEN OF PROOF

The employer has the burden of proving that the employee was terminated for good cause.  Good cause for termination exists (1) due to the employee’s failure to perform either expressed or implied duties, or (2) due to the employee’s inattention to duties, or (3) when the employee acts in a way that tends to injure the employer’s business, interests, or reputation.
COMMENT
In general, an employee is terminated for good cause if his/her termination stems from a job related ground.  Video Catalog Channel, Inc. v. Blackwelder, 1997 Tenn. App. LEXIS 636, *5 (Tenn. Ct. App. 1997); Phillips v. Morrill Electric, Inc., 15 I.E.R. Cas. (BNA) 934, 1999 Tenn. App. LEXIS 617 (Tenn. Ct. App. 1999); Biggs v. Reinsman Equestrian Products, Inc., 169 S.W.2d 218, 221 (Tenn. Ct. App. 2004).

A job related ground includes any activities inconsistent with the continued existence of the employer-employee relationship.  For example, termination for good cause includes the employee’s failure to follow a supervisor’s directions, poor job performance, or failure in the execution of assigned duties.  Phillips v. Morrill Electric, Inc., 15 I.E.R. Cas. (BNA) 934, 1999 Tenn. App. LEXIS 617 (Tenn. Ct. App. 1999); Biggs v. Reinsman Equestrian Products, Inc., 169 S.W.2d 218, 221 (Tenn. Ct. App. 2004).

There is no requirement of intent on the part of the employee to show just cause.  Subperformance is sufficient.  Biggs v. Reinsman Equestrian Products, Inc., 169 S.W.2d 218, 221 (Tenn. Ct. App. 2004).

A mis-match of the employee’s skills to the requirements of the job is not a defense to termination for unsatisfactory performance.  Biggs v. Reinsman Equestrian Products, Inc., 169 S.W.2d 218, 221 (Tenn. Ct. App. 2004).

T.P.I.  - CIVIL 13.43








DAMAGES


Plaintiff has the burden of proving damages for breach of employment contract.  The measure of damages for breach of an employment contract is what the employee would have earned under the contract for the duration of the contract, less any amount that the employee earned or should have earned in some other employment during the unexpired term by using reasonable diligence.  The defendant has the burden of proving what the plaintiff should or could have earned with reasonable diligence.
COMMENT
Support for this charge is found in Cantrell v. Knox County Board of Education, 53 S.W.3d 659, 662 (Tenn. 2001).

The defendant has the burden of proving matters of mitigation, i.e., what theplaintiff should or could have earned with reasonable diligence.  Jeffers v. Stanley, 486 S.W.2d 737 (Tenn. 1972); State, ex rel Chapdelaine v. Torrence, 532 S.W.2d 542 (Tenn. 1975).

Acknowledgment


Some of the instructions on contracts in Chapter 13 contain language from material that is copyrighted and has been reprinted from Jury Instructions for Contract Cases by express permission of the author, Mr. Robert L. Kehoe, Jr., Esquire.








