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T.P.I.  - CIVIL 5.01


DUTY OF DRIVER


Each driver has a duty to drive with reasonable care,  considering the hazards of weather, road, traffic and other conditions.


Each driver is under a duty to maintain a reasonably safe rate of speed; to keep the automobile [vehicle] under reasonable control; to keep a proper lookout under the existing circumstances;  to see and be aware of what is in that driver’s view; [and] to use reasonable care to avoid an accident [and to obey the traffic laws.].


USE NOTE


This is a general statement which can be used as an introduction to more specific instructions or even at the beginning of an auto-negligence case.  Where a statutory violation is in issue, the phrase, “TO OBEY THE TRAFFIC LAWS”, can be added.  For a stronger statement of the duty to see, the following may be used:


A driver is charged with the duty to see that which under the facts and circumstances he should have seen by the proper use of his senses, and if you find that [plaintiff] [defendant] did not observe that which was there to be seen, you may find that he was negligent in failing to look or in not looking carefully.


It should be remembered that motorcycles and bicycles have the same right to the use of the highway as automobiles and other vehicles.

While wet or slippery road conditions do not relieve a driver of the requirement of due care in the operation of an automobile, a driver is not negligent merely because the vehicle skids or slides out of control. The driver must exercise reasonable care to observe slippery road conditions that may exist and must exercise reasonable care to avoid losing control of the automobile. Additionally, reasonable care must be exercised in the event an automobile begins to skid or slide. These questions of reasonableness remain questions for the jury. See Whitaker v. Harmon, 879 S.W.2d 865, 869 (Tenn. Ct. App. 1994); Shivers v. Ramsey, 937 S.W.2d 945, 949 (Tenn. Ct. App. 1996).  The following charge was expressly approved in both Whitaker and Shivers:


The driver of an automobile has a duty to exercise reasonable care to observe slippery road conditions that may exist on the highway, and he must exercise reasonable care to avoid losing control of his vehicle when slippery conditions are encountered. If a driver exercises reasonable care before encountering slippery conditions which cause him to slide or skid and he exercises reasonable care to control and operate his vehicle after it begins to skid or slide, he is not guilty of negligence merely because the vehicle skids or slides out of control.


COMMENT


See Rules of the Road, Tenn. Code Ann. § 55-8-101.


It is a basic requirement of due care in the operation of an automobile that the driver keep a reasonably careful lookout for traffic upon the highway commensurate with the dangerous character of the vehicle and the nature of the locality, and to see all that comes within the radius of his line of vision, both in front and to the side.  Van Sickel v. Howard, 882  S.W.2d 794 (Tenn. App. 1994).


The duties and liabilities of a driver of a vehicle involved in an accident with a pedestrian on private property were governed by the basic principles of common law negligence requiring each person to exercise ordinary and reasonable care under the circumstances. The statutory rules of the road set minimum standards of care for drivers of vehicles; however, circumstances and conditions such as are found in crowded parking lots may require a driver to use even a greater degree of care. Hickman v. Jordan, 87 S.W.3d 496 (Tenn. Ct. App. 2001).


T.P.I.  - CIVIL 5.02


RIGHT OF WAY DEFINED


The term “right of way”  means the privilege given by law to one person over another for the immediate use of the same space on a roadway.  However, a person who has the right of way is not excused from using reasonable care to avoid an accident.

COMMENT


The statutes regulating the right of way do not cover the whole duty of motorists.  In addition to the statutes, the motorist has a common law duty to use ordinary care to avoid endangering or injuring another upon the 

highway.  The right of way may be waived by a motorist.  Minton v. Gobble, 42 Tenn. App. 475, 304 S.W.2d 337 (1957); Nash-Wilson Funeral Home, Inc. v. Greer, 57 Tenn. App. 191, 417 S.W.2d 562 (1966).


T.P.I.  - CIVIL 5.03


RIGHT OF WAY MAY BE WAIVED


A person who has the right of way may give it up.  Or, that person may act in a way that suggests to a reasonably careful person that the right of way is being or has been given up.


COMMENT


Minton v. Gobble, 42 Tenn.App. 475, 304 S.W.2d 337 (1957).


T.P.I.  - CIVIL 5.04

THROUGH HIGHWAY OR YIELD INTERSECTION 


IMMEDIATE HAZARD DEFINED


For purposes of this statute [Tenn. Code Ann. § 55-8-130], an immediate hazard exists whenever a reasonably careful driver should realize that another vehicle, if it continued in the same direction and at the same speed,  would probably collide with the driver’s vehicle if the driver entered  the intersection.


USE NOTE


This instruction is designed for use after relevant portions of Tenn. Code Ann. § 55-8-130  have been stated to the jury.


COMMENT


Definition in similar words in Smith v. Murphy, 48 Tenn. App. 299, 346 S.W.2d 276(1960).

T.P.I.  - CIVIL 5.05

INTERSECTION CONTROLLED BY TRAFFIC LIGHT

The traffic laws require the driver of a vehicle to obey an official traffic control device.


[Proper parts of Tenn. Code Ann. § 55-8-110 may be read.]


Any driver who enters an intersection against the red light in violation of the law is negligent.


A green light is an invitation to proceed.   A driver having the green light has the right to assume that cross traffic has a red light and that those drivers will obey the law and stop.  However, a driver having a green light is still required to use reasonable care under the circumstances.  The driver should not proceed, if the driver, using reasonable care,  sees or should see, that another vehicle is in the intersection or so near to it that a collision is likely unless the driver slows or stops.

USE NOTE


A special instruction may be indicated in cases involving intersections with advance or delayed signal features.


COMMENT


In Spence v. Carne, 40 Tenn. App. 580, 292 S.W.2d 438 (1954), the Court said, “We do not mean to hold that a motorist having been directed to proceed into an intersection by the traffic directing light would be authorized to continue through the intersection regardless of the safety of others having entered the intersection. . ., if by reasonable care. . . he could have avoided acollision.”


In the case of a driver stopped at a red

light which then changes to green, there is a question of the applicability of Tenn. Code Ann. § 55-8-143 which, among other things, reads, “Every driver who intends to start. . . shall first see that such movement can be made in safety. . .” This section has been read to thejury in such a case with the approval of an unreported decision.


The latter part of this instruction was indirectly approved in Johnson v. Attkisson, 722 S.W.2d 390, 393 (Tenn. App.1986).


T.P.I.  - CIVIL 5.06


CLOSE FOLLOWING


A driver is required to comply with Tenn. Code Ann. § 55-8-124 that provides:

The driver of a motor vehicle shall not follow another vehicle more closely than is reasonable and prudent, having due regard for the speed of such vehicles and the traffic upon and the condition of the highway.

A driver following another vehicle must stay far enough from the vehicle in front so that the driver can stop in the clear space between the vehicles if the vehicle in front is stopped with due care.


COMMENT


Under ordinary circumstances, it is generally true that in slow traffic a motorist should be able to stop to avoid collision with a car which has stopped ahead of him.  This generalization is founded upon the reasonable logic that the following vehicle ought to be able to stop as quickly as the leading vehicle, and if not, should maintain such an interval as to compensate for the difference in stopping ability.


Such a generalization has exceptions.  One exception would be where the leading vehicle did not stop by normal means, but stopped suddenly and unexpectedly by colliding with a vehicle or other obstruction.  The following vehicle could hardly be expected to stop by application of brakes asquickly as the leading vehicle stopped by colliding with an obstruction.  Ewing v. Birthright, 60 Tenn. App. 454, 448 S.W.2d 71 (1969).


The assured clear distance rule does not apply where the driver encounters a dangerous situation he had no reason to anticipate and the required standard of care is a jury question.  Ellison v. Lankford, 650 S.W.2d 762 (Tenn. App. 1983).


This code section has no application to vehicles traveling in the same direction but in different lanes.  Helms v. Weaver, 770 S.W.2d 552 (Tenn. App. 1989).


T.P.I.  - CIVIL 5.07


TURNING A VEHICLE


A driver is not required to know that there is absolutely no chance of an accident before turning from a direct course or moving to the left or right on a public roadway. A driver is required to use the precaution that would satisfy a reasonably careful person  that the turn or movement can be made safely under the circumstances.

USE NOTE


This instruction is designed for use in connection with Tenn. Code Ann. §§ 55-8-140 through 55-8-142.

COMMENT


Tenn. Code Ann. § 55-8-131 controls traffic about to enter a highway but which has not.  It has no relationship to traffic on the highway moving left or right, that is, changing lanes. Inabinet v. Cravath, 749 S.W.2d 40 (Tenn. App. 1987).


Tenn. Code Ann.  § 55-8-142 proscribes making a turn that cannot be made with reasonable safety. Undertaking to turn without looking to the rear is a violation of the statute and is, therefore, negligence per se. Kelley v. Johnson, 796 S.W.2d 155 (Tenn. App. 1990).


T.P.I.  - CIVIL 5.08


LEFT TURN


IMMEDIATE HAZARD DEFINED


For purposes of this statute [Tenn. Code Ann. § 55-8-129], an immediate hazard exists whenever a reasonably careful driver who intends to turn left should realize that a collision would probably occur at some point during the turn if the driver does not yield the right of way to an oncoming vehicle approaching from the opposite direction and continuing in the same direction and at the same speed.


USE NOTE


This instruction is designed to be used in connection with Tenn. Code Ann. § 55-8-129. 

T.P.I.  - CIVIL 5.09

DEFINITION OF ROADWAY


A roadway is that part of a highway improved, designed, or ordinarily used for vehicular traffic, exclusive of the berm or shoulder.

B.  Pedestrians
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T.P.I.  - CIVIL 5.20


GENERAL DUTY


Every person using a public roadway, whether as a pedestrian or as a driver of a vehicle, has a duty to exercise reasonable care at all times to avoid an accident.  A pedestrian is a person traveling on foot. 

USE NOTE


Drivers and riders of motorcycles and bicycles have the same right to use a roadway as do the drivers of other vehicles.


COMMENT


A pedestrian has the same right to use a highway or roadway as does the driver of any vehicle subject to the duty of reasonable careand the laws concerning the right of way.  De Rossett v. Malone, 34 Tenn. App. 451, 239 S.W.2d 366 (1950).


T.P.I.  - CIVIL 5.21


PEDESTRIANS - RIGHT OF WAY

A pedestrian crossing a roadway has certain rights and duties when crossing  at a marked or unmarked crosswalk.


[An unmarked crosswalk is an unmarked portion of an intersection created by the imaginary lengthening or connection of sidewalk boundary lines where the roadways meet at approximately right angles [over which a pedestrian normally walks in crossing from a sidewalk on one side of a roadway to a sidewalk on the other side.]]


[A marked crosswalk is any portion of a roadway at an intersection or elsewhere that is lined or marked on the surface.]


 Drivers of all vehicles must give up the right of way to a pedestrian who is crossing within a marked crosswalk or an unmarked crosswalk at an intersection.  However, a pedestrian crossing a roadway at a marked or unmarked crosswalk still must exercise reasonable care for the pedestrian’s own safety.  [A pedestrian shall not suddenly leave a curb or other place of safety and walk or run into the path of a vehicle which is so close that it is impossible for the driver to yield.]



A pedestrian who  crosses at any place other than within a marked or unmarked crosswalk is required to give up the right of way to all vehicles upon the roadway.  However, a driver of a vehicle must exercise reasonable care to avoid colliding with any pedestrian upon the roadway.

COMMENT


Based upon Tenn. Code Ann. § 55-8-134 through § 55-8-136 and the definitions.


As a general rule, the question of negligence of a pedestrian is one for the jury.  Templeton v. Quarles, 52 Tenn. App. 419, 374 S.W.2d 654 (1963).


T.P.I.  - CIVIL  5.22


CHANGE OF SIGNAL AFTER CROSSING BEGUN


At an intersection where traffic is controlled by a special pedestrian control signal, the following rules apply:   If a pedestrian starts to cross when permitted by a signal and the signal changes during the crossing, the pedestrian  is not required to stop or return to the original point of crossing.  The pedestrian should go to a sidewalk or safety island.


In other words,  when the signal changes, a pedestrian  is required to use reasonable care for the pedestrian’s  own safety.


COMMENT


Based upon Tenn. Code Ann. § 55-8-111(2). 

C. Passengers

T.P.I.  - Civil

Number

Duty of Passenger
5.30

Fault of Driver Not Imputed to Passenger
5.31

 T.P.I.  - CIVIL  5.30
DUTY OF PASSENGER


A passenger has a duty to take action for self  protection from danger only:


(1)
When it is apparent that the passenger can no longer rely upon the driver for protection, [as when the driver’s conduct shows  incompetence to drive or when the driver is unmindful or does not know of a danger known to the passenger]; and


(2)
If the passenger becomes aware of the danger at a time and under circumstances when the passenger could have prevented the harm.


USE NOTE


This instruction should be given only in cases in which the passenger is the plaintiff.

T.P.I.  - CIVIL 5.31

FAULT OF DRIVER NOT

 IMPUTED TO PASSENGER


A claim has been made by a passenger of a motor vehicle,                  (passenger)               , against                (third person)          .    The passenger was riding in a motor vehicle driven by              (driver)            .   You may not charge any fault on the part of the passenger’s driver to the passenger.

USE NOTE


This instruction should be used only when there is no allegation and evidence of agency.


D.  Emergency Vehicles


T.P.I.  - Civil
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T.P.I.  - CIVIL  5.40

AUTHORIZED EMERGENCY

VEHICLE EXEMPTION


The driver of an authorized emergency vehicle has certain protections when the driver:


1.
Is  using the required audible and visual signals; and


2.
Is [responding to an emergency call] [pursuing an actual or suspected violator of the law] [responding to, but not returning from, a fire alarm]. 


If these requirements are met, the authorized emergency vehicle may: [park where necessary] [proceed past a red traffic signal or stop sign, after slowing down as necessary for safe operation] [exceed the speed limit so long as neither life nor property is endangered] [disregard normal requirements controlling the direction of traffic movements or turning directions].


However, even if these requirements are met,  the driver of an authorized emergency vehicle is not relieved of the duty  to drive with due regard for the safety of all persons using the highway.  The driver is not protected if the driver acts with either knowledge that serious injury to another will probably result or with reckless disregard for the possible results. 


The question to be asked is, “What would a reasonably careful emergency driver do under all of the circumstances, including that of the emergency?”


[It has been established in this case that the vehicle driven by the defendant, _____________, was an authorized emergency vehicle.]


COMMENT


Authorized emergency vehicle defined at Tenn. Code Ann. § 55-8-101(2).  Tenn. Code Ann. § 55-8-108 exempts the driver from certain traffic requirements. Tenn. Code Ann. § 55-8-132 provides for operation of vehicles upon approach of emergency vehicles.


A driver of an emergency vehicle is not entitled to the exemptions unless the vehicle has been lawfully designated or authorized.  Nash-Wilson Funeral Home, Inc. v. Greer, 57 Tenn. App. 191, 417 S.W.2d 562 (1966).  This privilege of the exemptions may be exercised only so long as the driver does notendanger life or property and only when he is making use of audible and visual signals. Mayor and Alderman of  City of Morristown v. Inman, 47 Tenn. App. 685, 342 S.W.2d 71 (1960).

        In accordance with the statute, Tenn. Code Ann. § 55-8-108, a fire truck may proceed past a red traffic signal only after slowing down as may be necessary for safe operation and its driver is not relieved from the duty to drive with due regard for the safety of all persons.  Green v. City of Knoxville, 642 S.W.2d 431 (Tenn. App. 1982).


T.P.I.  - CIVIL  5.41


TEST OF EMERGENCY

The test to determine whether an emergency vehicle was being driven in response to an emergency call is whether the driver had received a report or request that reasonably would justify the driver’s belief that an emergency existed requiring a response in the line of duty.  The test is not whether an emergency in fact existed.
T.P.I.  - CIVIL  5.42
EMERGENCY VEHICLES
DUTY OF OTHERS


Upon the immediate approach of an authorized emergency vehicle making use of audible and visual signals,  other motorists must:


1.
Yield the right of way; and


2.
 Immediately drive to a position parallel to, and as close as 

 possible to, the right-hand edge or curb of the roadway clear of 

 any intersection; and


3.
 Stop and remain stopped until the authorized emergency vehicle 

 has passed.  


A driver who fails to take these precautions is negligent.
COMMENT


Based upon Tenn. Code Ann. § 55-8-132.

E.  Negligent Entrustment


T.P.I.  - Civil


Number
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T.P.I.  - CIVIL 5.50


NEGLIGENT ENTRUSTMENT

An owner of a motor vehicle is legally responsible for the fault of another if:


(1)
The owner gives permission to the person to use the vehicle; and


(2)
The owner knows, or from the facts known to the owner should know, that the user is [under the influence of intoxicants or drugs] [a reckless driver] [or] [an incompetent driver]; and


(3)
The [intoxication] [recklessness] [or] [incompetence] of the person permitted to use the vehicle is a legal cause of the injuries to the plaintiff.


[The failure to have a driver’s license is not in and of itself evidence of the driver’s incompetence as a driver.  That evidence, however, may be considered in connection with all other evidence for the limited purpose of determining if the owner knew or from the facts known to the owner should have known that the owner was entrusting the vehicle to one who was not a competent driver.]


COMMENT


This tort is recognized in Mathis v. Stacey, 606 S.W.2d 290 (Tenn. App. 1980), in which it is pointed out that the owner’sliability does not rest on imputed negligence but on his own negligence in the entrustment.


See also Prater v. Burns, 525 S.W.2d 846 (Tenn. App. 1975) (negligent entrustment of a firearm to a minor).


This tort requires that the entrustor have control over the vehicle at the time it is entrusted and know, or should know from known facts, that the driver is incompetent. Rimer v. City of Collegedale, 835 S.W.2d 22 (Tenn. App. 1992).

The four elements of a negligent entrustment claim are (1) an entrustment of a chattel, (2) to a person incompetent to use it, (3) with knowledge that the person is incompetent, and (4) that it is the proximate cause of injury or damage to another.  Nichols v. Atnip, 844 S.W.2d 655 (Tenn. App. 1992).  The Court also recognized the Restatement (Second) of Torts, § 390.






