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T.P.I.  - CIVIL 9.01


DUTY OF OWNERS, OCCUPANTS OR


LESSORS OF PREMISES

One who owns, occupies or leases property is under a duty to use ordinary care, which is the care that ordinarily careful persons would use to avoid injury to themselves or others under the same or similar circumstances.  There is no duty to guarantee the safety of those entering upon the property.


You should consider all the surrounding circumstances in deciding if the defendant used such care.
USE NOTE


Tenn. Code Ann. § 70-7-101 et seq., provides for a lower standard of care than that herein toward those who enter the land for certain recreational purposes.


In cases involving acts of third persons the following charge may be used:


A defendant has a duty to take reasonable steps to protect its customers only if the defendant knows, or has reason to know, that criminal acts of others against its customers on its premises are reasonably foreseeable.  This duty is not absolute.  A business owner is not an insurer of its customer’s safety.


In determining whether the defendant was at fault you must balance the foreseeability and the gravity of the harm against the burden placed on the defendant to protect against the harm.  Where there is a high degree of foreseeability of harm and the probable harm is great, the burden placed on the defendant will be substantial.  Where there is a lesser degree of foreseeability or the potential harm is slight, the burden will be less.

This charge is based on the holding in McClung v. Delta Square Ltd. Partnership, 937 S.W.2d 891 (Tenn. 1996) which overruled Cornpropst v. Sloan, 528 S.W.2d 188 (Tenn. 1975).  See also Zang v. Leonard, 643 S.W.2d 657 (Tenn. App. 1982); Royal v. Days Inns of America, Inc., 708 S.W.2d 411 (Tenn. App. 1985);  Tedder v. Raskin, 728 S.W.2d 343 (Tenn. App. 1987); and, Patterson-Khoury v. Wilson WD Hotel-Cherry, 139 S.W.3d 281 (Tenn. Ct. App. 2003).


COMMENT


This instruction reflects the decision in Hudson v. Gaitan, 675 S.W.2d 699 (Tenn. 1984), which abolishes the distinction between invitees and licensees in determining premises liability.  The Court’s emphasis upon foreseeability of presence and likelihood of harm is met by the second paragraph of the instruction and by instruction 9.06.


The owner of a retail store or other premises is not responsible for an injury to a customer who is injured by a defect unless it is shown that the owner had actual or constructive notice of the existence of the defect.  Henson v. F. W. Woolworth’s Co., 537 S.W.2d 923 (Tenn. 1974); Byrd v. State, 905 S.W.2d 195 (Tenn. App. 1995).


Owners and occupiers of land have an obligation to exercise ordinary care anddiligence in maintaining their premises in a safe condition for invitees and are under an affirmative duty to protect invitees, including business visitors, not only against dangers of which they know, but also against those which with reasonable care they might discover.  McCormick v. Waters, 594 S.W.2d 385 (Tenn. 1980); Jones v. Zayre, Inc., 600 S.W.2d 730 (Tenn. App. 1980).


The duty owed by an operator of a public amusement place is one of ordinary care to protect patrons from defects in the premises or from other patrons or third persons.  Corbitt v. Ringley-Crockett, Inc., 496 S.W.2d 914 (Tenn. App. 1973).  Failing to stop horseplay, boisterous conduct, or other acts of playfulness is a breach of that duty provided the operator of the business has sufficient notice to act before the harm occurs.  Ford v. Brandon, 51Tenn. App. 338, 367 S.W.2d 481 (1962); Allen v. Baggett, 905 S.W.2d 190 (Tenn. App. 1995).


Snow and ice: When dealing with the problem of natural accumulations of ice and snow, the owner’s exercise of reasonable care would involve, among other things, the length of time the accumulation has been present; the amount of the accumulation; whether as a practical matter it could be removed; the cost of removal; and the foreseeability of injury to an invitee. Plaintiff’s equal knowledge of the condition of snow and ice does not necessarily bar recovery; the question is whether the plaintiff, in view of the apparent danger, exercised reasonable care for his own safety.  Munford v. Thomas, 603 S.W.2d 154 (Tenn. App. 1980); Bowman v. State, 206 S.W.3d 467 (Tenn. Ct. App. 2006).


The term “reasonable care”  must be given meaning in relation to the circumstances.  It is to be estimated by the risk entailed through probable dangers attending the particular situation and is to be commensurate with the risk of injury.  The risk involved is that which is foreseeable; a risk is foreseeable if a reasonable person could foresee the probability of its occurrence or if the person was on notice that the likelihood of danger to the party to whom is owed a duty is probable.  Foreseeability is the test of negligence.  Doe v. Linder Constr. Co. 845 S.W.2d 173 (Tenn. 1992); Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994).

The “open and obvious” rule stated inMcCormick v. Waters, 594 S.W.2d 385 (Tenn. 1980) and mentioned by dicta in Eaton has been overruled  in Coln v. City of Savannah, 966 S.W.2d 34 (Tenn. 1998).  A danger that is open and obvious does not for that reason alone relieve a defendant of liability. If the foreseeability and gravity of harm posed by a defendant’s conduct, even if open and obvious, outweighed the burden on the defendant to engage in alternative conduct to avoid the harm, there is a duty to act with reasonable care and the circumstances of the case are analyzed under comparative fault. 

 
The duty imposed upon the premises owner or occupier does not include the responsibility to remove or warn against conditions from which no unreasonable risk was to be anticipated or from those which the occupier neither knew about nor could have discovered with reasonable care. Rice v. Sabir, 979 S.W.2d 305 (Tenn. 1998).

It cannot be concluded that criminal acts against a shopping center’s customers are reasonably foreseeable simply because young people hang out at a remote area of the parking lot and drink some beer. Shofner v. Red Food Stores, 970 S.W.2d 468 (Tenn. App. 1997).


Citing Restatement (Second) of Torts, §§ 411 and 427, Quimby v. Sulcer, 255 S.W.3d 51, (Tenn. Ct. App. 2007), holds that a farm owner/landlord may be liable to a tenant's adult daughter seriously injured by a limb being cut by the tenant at the request of the owner who was not supervising the work.

T.P.I.  - CIVIL 9.02

PREMISES - UNSAFE CONDITION


To recover for an injury caused by an unsafe condition of the property, the plaintiff must show that the defendant either created the unsafe condition or knew of it long enough to have corrected it [or given adequate warning of it] before plaintiff’s injury, or that the unsafe condition existed long enough that the defendant, using ordinary care, should have discovered and corrected [or adequately warned of] the unsafe condition.  An unsafe condition is a condition which creates an unreasonable risk of harm.

USE NOTE


This instruction should be used with T.P.I.  ‒ Civil 9.01 in an unsafe condition of the premises case.


COMMENT

Before the owner [operator] of a premises can be held liable in negligence in allowing a dangerous or defective condition to exist, the condition must have been created by the owner, operator or an agent; or, if created by someone else, there must be actual or constructive notice on the part of the owner, etc. prior to the injury that the condition existed.  Moon v. Scoa Indus., 764 S.W.2d 550 (Tenn. App. 1988); Chambliss v. Shoney’s Inc., 742 S.W.2d 271 (Tenn. App. 1987); Benson v. H. G. Hill Stores, 699 S.W.2d 560 (Tenn. App. 1985); Jones v. Zayre, Inc., 600 S.W.2d 730 (Tenn. App. 1980).  In Benson, it was said that it could be inferred by circumstantial evidence that the defendant’s employees could or should have seen the danger in time to remove it or alert others to the danger.

If liability is to be predicated on constructive knowledge of the defendant, the proof must show the dangerous or defective condition existed for such a length of time that the defendant knew or in the exercise of ordinary care, should have known, of the its existence.  Worsham v. Pilot Oil Corp., 728 S.W.2d 19 (Tenn. App. 1987) and cases there cited.

The notice requirement is met when plaintiff can prove that defendant’s method of operation created a hazardous situation forseeably harmful to others.  Martin v. Washmaster Auto Center, 946 S.W.2d 314 (Tenn. App. 1996).

Plaintiff may establish constructive notice of the presence of a dangerous condition by showing a pattern of conduct, a recurring incident, or a general or continuing condition indicating the dangerous condition's existence.  

Blair v. West Town Mall, 130 S.W.3d 761 (Tenn. 2004)

When there is a complete absence of proof as to when and how the dangerous condition came about, it would be improper to permit the jury to speculate on these vital elements.  Paradiso v. Kroger Co., 499 S.W.2d 78 (Tenn. App. 1973); Ogle v. Winn-Dixie Greenville, Inc., 919 S.W.2d 45 (Tenn. App. 1995).  In order to establish constructive knowledge, the plaintiff must present proof as to the length of time that the dangerous condition existed. Hardesty v. Service Merchandise, Inc., 953 S.W.2d 678 (Tenn. App. 1997).


In Illinois Central R. Co. v. Nichols, 173 Tenn. 602, 118 S.W.2d 213 (1938), an often quoted statement was made that liability of an owner is grounded upon the owner’s superior knowledge of the perilous condition which caused the injuries.  It is suggested that after McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992) the differences in knowledge of plaintiff and defendant may be one of the things for the jury to consider in comparing fault.


INSPECTION:  The duty of care to patrons and invitees includes a duty to inspect the premises to discover dangerous conditions.   Therefore, before a possessor permitted prospective buyers to enter an uncompleted house, it should have inspected to discover dangerous conditions and, if any, should have warned persons entering for the first time of such conditions.  Smith v. Inman Realty Co., 846 S.W.2d 819 (Tenn. App. 1992).

Owners of a residence owe a guest a duty to maintain the premises in a reasonably safe and suitable condition including the responsibility of either removing or warning against any latent dangerous condition on the premises of which the owner is aware or should have been aware through the exercise of reasonable diligence.  Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994). The plaintiff must show that the injury was a reasonably foreseeable probability, not just a remote possibility; and that some action within the defendant’s power more probably than not would have prevented the injury.

There appears to be nothing in McClung v. Delta Square Ltd. Partnership, 937 S.W.2d 891 (Tenn. 1996) to change this instruction except as to criminal acts of third persons.

A risk of harm is unreasonable when the foreseeability and gravity of potential harm outweigh the burden imposed on the defendant to protect against the harm.  Grogan v. Uggla, 535 S.W.3d 864, 883 (Tenn. 2017).  

With respect to whether the risk of harm is unreasonable, we have previously stated that “[a] risk is unreasonable and gives rise to a duty to act with due care if the foreseeable probability and gravity of harm posed by defendant's conduct outweigh the burden upon defendant to engage in alternative conduct that would have prevented the harm.” McCall, 913 S.W.2d at 153. We have also noted that the following factors should be considered in deciding whether or not a risk is unreasonable:

the foreseeable probability of the harm or injury occurring; the possible magnitude of the potential harm or injury; the importance or social value of the activity engaged in by defendant; the feasibility of alternative, safer conduct and the relative costs and burdens associated with that conduct; the relative usefulness of the safer conduct; and the relative safety of alternative conduct.

McCall, 913 S.W.2d at 153 (citing Restatement (Second) of Torts §§ 292, 293); see Biscan, 160 S.W.3d at 479–80; Burroughs, 118 S.W.3d at 329.  Downs ex rel. Downs v. Bush, 263 S.W.3d 812, 820 (Tenn. 2008)

T.P.I.  - CIVIL 9.03

TRESPASSERS


A trespasser is a person who enters onto the land of another without actual or implied permission.


A trespasser is protected only against willful or reckless conduct by the owner or occupant.  If the owner or occupant knows of the entry on the land, however, the owner or occupant must use reasonable care to warn the trespasser of any known danger that is not obvious.


USE NOTE


Attention is called to the doctrine of “attractive nuisance” and “playground”, which may be relevant where children are involved.  T.P.I.  - Civil 9.04.  It should also be noted that, by virtue of Tenn. Code Ann. § 29-34-103,  any person injured while committing or attempting to commit a felony on the land of another is barred from recovery of actual or punitive damages resulting from injuries inflicted upon him, intentionally or not, by the owner or lawful occupier of the premises.


COMMENT


TRAP:  A trap is defined as “any hidden, dangerous  condition which a person who does not know the premises could not avoid by reasonable care and skill.”  Toole v. Levitt, 492 S.W.2d 230 (Tenn. App. 1972).  A swimming pool is not a trap.  Glover v. Oakwood Terrace Assn. II, 816 S.W.2d 43 (Tenn. App. 1991).


DAMAGES: Punitive: Punitive damages may be awarded for a trespass which is wanton, oppressive,  accompanied with outrage or other aggravating circumstances,  done fraudulently orwith gross negligence.  Meighan v. U.S. Sprint Communications, Co. 924 S.W.2d 632 (Tenn. 1996).


EASEMENT BY IMPLICATION: A party claiming an easement by implication must show: (1) separation of title; (2) necessity that is reasonably necessary for the enjoyment of the dominant tenement; and (3) continued and obvious use so as to show that the easement was meant to be permanent. Fowler v. Wilbanks, 48 S.W.3d 738 (Tenn. App. 2000). 

T.P.I.  - CIVIL 9.04

TRESPASSING CHILDREN


When an owner [possessor] of property maintains an unusually dangerous condition and knows or has reason to know children are likely to trespass onto the property where the condition exists, the owner [possessor] must use reasonable care to eliminate the danger or to otherwise protect the children.  In order for you to find a landowner [possessor] negligent with regard to trespassing children, the plaintiff must prove by a preponderance of the evidence that:


1.
The landowner [possessor] maintained a dangerous condition that was not a natural condition of the land and the landowner [possessor] knew or should have known it posed a risk of death or serious bodily harm to trespassing children;


2.
The landowner [possessor] knew or should have known children were likely to trespass onto the property, either because they would be lured there by the dangerous condition itself or because children regularly used the property as a playground;

  
3.
Either the dangerous condition was not apparent, or children, because of their youth, would be unlikely to discover and comprehend the risk;


4.
Both the usefulness to the landowner [possessor] of maintaining the dangerous condition and the burden of eliminating the danger was significantly outweighed by the risk of harm to children who would foreseeably trespass onto the property; and


5.
The owner failed to use reasonable care to either eliminate the danger or otherwise to protect the children.

COMMENT

The charge is based upon Metropolitan Government of Nashville and Davidson County v. Counts, 541 S.W.2d 133 (Tenn.1976).  The applicability of either doctrine is a question for the Court.  The enticement or allurement requirement of both theories is essentially the same as the first element above.  The case adopts the Restatement (Second) of Torts, § 339.  See McIntyre v. McIntyre, 558 S.W.2d 836 (Tenn.1977); Williams v. Town of Morristown, 32 Tenn. App. 274, 222 S.W.2d 607 (1949); Gatlinburg Construction Co. v. Bales, 37 Tenn. App. 343, 263 S.W.2d 765 (1953); Bloodworth v. Stuart, 221 Tenn. 567, 428 S.W.2d 786 (1968).


These doctrines do not impose liability upon the defendant but they operate to relieve children from the application of the harsh standards relative to licensees and trespassers, applying to them the rules of negligence and the standard of reasonable care.  Williams v. Town of Morristown, supra; McCulley v. Cherokee Amusement Co., 182 Tenn. 68, 184 S.W.2d 170 (1944); Pirtle v. Harts Bakery, Inc., 52 Tenn. App. 131, 372 S.W.2d 209 (1963).


ATTRACTIVE NUISANCE


The instrumentality or condition causing injury must be what attracted the child onto the premises.  Bloodworth v. Stuart, supra; Metropolitan Government of Nashville and Davidson County v. Counts, 541 S.W.2d 133 (Tenn.1976); Gouger v. Tennessee Valley Authority, 188 Tenn. 96, 216 S.W.2d 739 (1949).


A pond or body of water is not an attractive nuisance in the absence of an unusual orhidden danger not incident to all bodies of water.  Metropolitan Government of Nashville and Davidson County v. Counts, supra; Bloodworth v. Stuart, supra; Vaughn v. City of Alcoa, 194 Tenn. 449, 251 S.W.2d 304 (1952).  However, if it is maintained or located in a thickly settled portion of the city adjacent to a street or park where children have a right to be, then reasonable care must be exercised for the protection of the children.  Cooper v. Overton, 102 Tenn. App. 211, 52 S.W. 183 (1899); Williams v. Town of Morristown, 32 Tenn. App. 274, 222 S.W.2d 607 (1949); Doyle v. Chattanooga, 128 Tenn. 433, 161 S.W. 997 (1913); DuPont Rayon Co. v. Roberson, 12 Tenn. App. 261 (1930). 


PLAYGROUND DOCTRINE


The playground doctrine in Tennessee seems to have had its origin in Garis v. Eberling, 18 Tenn. App. 1, 71 S.W.2d 215 (1934), citing Cooley on Torts (4th ed.):  “Where the owner permits his premises to be used by children as a playground, not intermittently or occasionally, but to such an extent as to cause the place to be generally known in the immediate vicinity as a place of recreation, he must use ordinary care to keep the premises in a safe condition.”  The case gave children on playgrounds invitee status.


The rule was refined in Gatlinburg Construction Co. v. Bales, 37 Tenn. App. 343, 263 S.W.2d 765 (1953) and Bloodworth v. Stuart, 221 Tenn. 567, 428 S.W.2d 786 (1968). 


In Glover v. Oakwood Terrace Assn. II, Limited 816 S.W.2d 43 (Tenn. App. 1991), it was made clear that Tennessee has adoptedRestatement (2d) of Torts Section 339 which notes: “As the age of the child increases, conditions become fewer for which there can berecovery under this rule, until at some intermediate point, probably beyond the age of sixteen, there are no longer any such conditions.”
T.P.I.  - CIVIL 9.05

PLAINTIFF’S DUTY OF CARE


The plaintiff has a duty to use reasonable care for plaintiff’s own safety and to make responsible use of plaintiff’s senses.  The plaintiff has a duty to see or be aware of an unsafe condition that is obvious or should be discovered through the use of reasonable care.


USE NOTE


The rules of comparative fault and the rules concerning the age or capacity of the plaintiff apply in cases covered by this chapter.  


COMMENT


See McCormick v. Waters, 594 S.W.2d 385 (Tenn. 1980).

 
The doctrine of comparative fault is to beapplied.  Perez v. McConkey, 872  S.W.2d 897 (Tenn. 1994); Eaton v.  McLain, 891 S.W.2d 587 (Tenn. 1994).

T.P.I.  - CIVIL 9.06

DUTY TO WORKERS ‒ CONTROL


When an [owner] [or] [occupant] of property remains in control of the premises where work is being done, the [owner] [or] [occupant] has a duty to use ordinary care in managing the property to avoid exposing the employees of a contractor or subcontractor to an unreasonable risk of harm.


When the contractor has complete control of the premises where the accident occurred and the [owner] [occupant] retains no control of that part of the property [except to the extent of determining if the work is being performed according to the contract], the [owner] [occupant] owes no duty of care to the employees of the [contractor] [subcontractor].


USE NOTE


The second paragraph cannot be used where the control of the instrumentality causing the harm had not been entrusted to the contractor.  Nor can it be used where the owner maintains a highly dangerous agency or instrumentality upon the premises so as to create a non-delegable duty of care to others.  In the latter case, use T.P.I.  ‒ Civil 9.07.


COMMENT


A repair contract itself is sufficient to put a contractor on notice of a defect in the premises, and it is the contractor’s responsibility to determine the extent of the defect. Thus an owner contracting for repairs was under no duty to provide a reasonably safe workplace to the contractor as to the site for repairs.  Blair v. Campbell, 924 S.W.2d 75 (Tenn. 1996).  Also in Blair, implied assumption of risk focuses not on the plaintiff’s conduct in assuming a risk, but on the defendant’s general duty of care and is but another way of stating that a plaintiff has failed to establish a prima facie case by failing to establish that a duty exists. See also Perez v. McConkey,872 S.W.2d 897 (Tenn. 1994).  An owner is not liable for injuries that resulted from a danger that is obvious or reasonably apparent or known to the invitee.  Dempster Bros., Inc. v. Duncan, 61 Tenn. App. 88, 452 S.W.2d 902 (1969); Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994).


See Shell Oil Co. v. Blanks, 46 Tenn. App. 539, 330 S.W.2d 569 (1959), as to defects beyond the contract which plaintiff could not discover.  This holding was distinguished by Bennett v. Trevecca Nazarene University, 216 S.W.3d 293 (Tenn. 2007), where the property owner provides specific information germane tothe repair.


The person in control is responsible.  Ruth v. Ruth, 213 Tenn. 82, 372 S.W.2d 285 (1963); Hutchison v. Teeter, 687 S.W.2d 286 (Tenn. 1985).


This instruction was cited with approval in Johnson v. Empe, Inc., 837 S.W.2d 62 (Tenn. App. 1992), adding there is no authority “which places a burden on the landowner to discover and warn a contractor’s employee of conditions created by the independent contractor during the course of the work on the project.”

T.P.I.  - CIVIL 9.07

DUTY TO WORKERS - HAZARDOUS SITUATIONS


An [owner] [occupant] of property who [conducts] [maintains] an inherently dangerous [activity] [substance] [instrumentality] upon the property does not guarantee the safety of others, but is required to use due care appropriate to the hazards arising from the dangerous [activity] [substance] [instrumentality]. [This duty of due care cannot be avoided by delegating the duty to a contractor or subcontractor.] 


USE NOTE


This paragraph may be used in place of the second paragraph of T.P.I.  - Civil 9.06 in a proper case involving the duty of an owner.


COMMENT


This is not a rule of absolute liability regardless of care as in Rylands v. Fletcher, 3 L.R. - E.&I. App. 330 (H.L. 1868), but is one requiring ordinary care even though ordinary care may be actually a high degree of care requiringpreventative steps to be taken.  International Harvester Co. v. Sartain, 32 Tenn. App. 425, 222 S.W.2d 854 (1948); Hutchison v. Teeter, 687 S.W.2d 286 (Tenn. 1985).

T.P.I.  - CIVIL 9.08 


OWNER  OF  PROPERTY  ADJOINING  SIDEWALK 


Normally the owner of property adjoining a public sidewalk does not have a duty to keep the sidewalk in a safe condition.  If, however, the owner has changed the sidewalk to benefit the owner’s property, then the owner has a duty to use ordinary care in making the change and to keep the changed portion of the sidewalk in a reasonably safe condition.
[This duty exists even if a former owner made the change, or if the local government changed the sidewalk at the request of the property owner.]  A failure to meet this duty is negligence.  


[A condition is not unsafe if the risk created by the condition was so insignificant  in view of the surrounding circumstances that it did not create a substantial risk of injury when the sidewalk was used with due care in a manner that was reasonably foreseeable.] 

COMMENT


See Blackburn v. Dillon, 189 Tenn. 240, 225 S.W.2d 46 (1949).

T.P.I.  - CIVIL 9.09


ADJOINING  OWNER  CREATING

  HAZARD  ON  SIDEWALK


When the activities of a business are conducted in a way that creates a hazard on an adjoining sidewalk and the operator of the business knows or has reason to know of that hazard, the operator is under a duty to use reasonable care to remove the hazard within a reasonable time and to give warning of its existence prior to removal.  Failure to do so is negligence.


[An operator of a business has reason to know of a hazard when it has existed for so long a time that by using reasonable care in inspecting the area the operator could have discovered the hazard in time to warn others or to correct it.] 


COMMENT


When no statute requires responsibility, and abutting owners or occupants have not created hazards, then there is no duty on their part to maintain or repair the contiguous sidewalks and thus they are not liable to passersby injured because of the condition of the sidewalks.  Blackburn v. Dillon, 189 Tenn. 240, 255 S.W.2d46 (1949).  The statute requiring abutting owners to maintain the sidewalks does not create liability but only provides a means to enable the municipality to discharge its responsibility.  Harbin v. Smith, 168 Tenn. 112, 76 S.W.2d 107 (1934).

T.P.I.  - CIVIL 9.10 

 
PEDESTRIAN’S  RIGHTS  AND  

DUTIES  ON  SIDEWALKS 


A pedestrian using ordinary care and making normal use of a public sidewalk can assume that it is in a reasonably safe condition, unless the pedestrian knows or reasonably should know that it is not.  To use ordinary care, a pedestrian does not have to look continuously at the sidewalk or be on a continuous lookout for danger. A pedestrian is required, however, to use ordinary care for the pedestrian’s safety, including the reasonable use of eyesight and other senses.  
B.  Nuisance

T.P.I.  - Civil
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   T.P.I.  - CIVIL 9.13


NUISANCE 

DEFINITION


A nuisance is the maintenance of a wrongful condition of one’s own property [or property that one has a right to use] over an unreasonable length of time.  A nuisance is not an act or failure to act or the result of a negligent or reckless act.


A nuisance is an unreasonable or unlawful use of property that results in material or substantial annoyance, inconvenience, discomfort, harm or injury to the plaintiff, to plaintiff’s personal comfort or to the plaintiff’s free use, possession or occupation of the plaintiff’s own property.  


It is not a defense to a nuisance that the defendant used great care or caution to prevent harm.


USE NOTE


Ordinarily a nuisance action involves a plaintiff outside of defendant’s premises.  Where the injury occurs on defendant’s premises, T.P.I.  - Civil 9.01 should be used.  Nuisance requires no actual physical invasion of plaintiff’s property as in trespass.  A pattern instruction on nuisance cannot hope to cover all the possible variations of fact and is offered as a guide for most cases.  Under some circumstances a single act may be a nuisance.

COMMENT


The instruction is based generally upon Anthony v. Construction Products, Inc., 677 S.W.2d 4 (Tenn. App. 1984), and cases cited therein.


A nuisance is anything which annoys or disturbs the free use of one’s property or which renders its ordinary use or physical occupation uncomfortable.  Oakley v. Simmons, 799 S.W.2d 669 (Tenn. App. 1990).  Also a nuisance extends to everything that endangers health or life, offends the senses, or obstructs the reasonable and comfortable use of property.  Oakley, supra; Ardis Mobile Home Park v. State, 910 S.W.2d 863 (Tenn. App. 1995).


See Wayne County v. Solid Waste Disposal Control Bd., 756 S.W.2d 274 (Tenn. App. 1988), as to the difference between public and private nuisance and public nuisance giving rise to private action.


One who maintains a nuisance is liable for injuries and damages proximately resulting therefrom, and the fact that due care was exercised and due precautions taken to prevent the annoyance, disturbance, or discomfort complained of will not relieve him of liability.  Anthony, supra.


A wrongful interference with the natural drainage of surface water causing injury to an adjoining landowner is an actionable nuisance.  Zollinger v. Carter, 837 S.W.2d 613 (Tenn. App. 1992). The act of changing the natural flow of water onto plaintiff’s property constitutes a nuisance  for which a monetary claim may be maintained [before the State Board of Claims].  Ardis Mobile Home Park v. State, 910 S.W.2d 863 (Tenn. App. 1995).


While a nuisance extends to every use ofproperty that endangers life or health, gives offense to the senses, violates the laws of decency or obstructs the reasonable and comfortable use of another’s property, it is not measured by its effect on an unusually sensitive person.  The standard for determining whether a particular use of property is a nuisance is its effect upon persons of ordinary health and sensibilities and not upon those who are unusually sensitive or peculiarly susceptible to the thing complained of.  A person may recover damages for nuisance only if it has caused that person significant harm that would be suffered by an ordinary person in the community or would cause damage to a person’s property that is in ordinary condition and used for an ordinary purpose.  If such ordinary persons would not be substantially annoyed or disturbed then the harm is not significant even though it may seem unendurable to the plaintiff.  Jenkins v. CSX Transp., Inc., 906 S.W.2d 460 (Tenn. App. 1995).


An expanded definition of a nuisance can be found in Aldridge v. Morgan, 912 S.W.2d 151 (Tenn. App. 1995).


In cases of temporary nuisance, the normal measure of damages is the decrease in the rental value of the property while the nuisance exists. The owner’s continued residence on the property does not bar the owner from the use of this measure. A party that has been subjected to a nuisance may be entitled to several types of damages. These damages may include the cost of restoring the plaintiff's property to its condition prior to the creation of the nuisance, personal damages such as inconvenience and emotional distress, and injury to the use and enjoyment of property. Such damages are not mutually exclusive. Pryor v. Willoughby, 36 S.W.3d 829 (Tenn. App. 2000).



T.P.I.  - CIVIL 9.14
 
TEMPORARY NUISANCE 


DAMAGES 


A temporary nuisance is one that can be corrected by money, labor or both.  The general measure of damages for a temporary nuisance is the decrease in rental value of the plaintiff’s property while the nuisance exists.  Special damages, apart from property damage, may be recovered for loss of profit, personal profit, personal discomfort, inconvenience, personal injury and emotional distress. 


USE NOTE


It is possible that the plaintiff can show special damages not included in diminution of rental value but he should not be compensated twice for the same loss.


COMMENT


Based upon Anthony v. Construction Products, Inc., 677 S.W.2d 4 (Tenn. App. 1984).


An annoyance or disturbance to the free use of one’s property caused by water runoff which can be corrected by labor and money is a temporary nuisance.  Hayes v. City of Maryville, 747 S.W.2d 346 (Tenn. App. 1987). The act ofchanging the natural flow of water onto plaintiff’s property constitutes a nuisance  for which a monetary claim may be maintained [before the State Board of Claims].  Ardis Mobile Home Park v. State, 910 S.W.2d 863 (Tenn. App. 1995); Pryor v. Willoughby, 36 S.W.3d 829 (Tenn. App. 2000).


C.  Leased Premises

T.P.I.  - Civil

Number 

Landlord’s Liability - Accident on Leased Premises
9.20

Common Area or Area Under Landlord’s Control
9.21

Rented Premises - Promise to Put or Keep Premises in Repair
9.22

Landlord’s Liability to Invitee of Lessee - Property Leased for Public Purpose
9.23


T.P.I.  - CIVIL 9.20


LANDLORD’S  LIABILITY  -  ACCIDENT  ON


LEASED  PREMISES



An owner who knows, or in the use of reasonable care should have known, of an unsafe condition existing when the tenant took possession has a duty to inform the tenant of the unsafe condition if it was unknown to the tenant, was not apparent and would not have been discovered by reasonable inspection of the property.   An owner who fails to inform the tenant of the unsafe condition  is responsible for damages resulting from the unsafe condition to a person lawfully on the premises.  An unsafe condition is a condition which creates an unreasonable risk of harm.
COMMENT


See  Maxwell v. Davco Corp., 776 S.W.2d 528 (Tenn. App. 1989); Lethcoe v. Holden, 31 S.W.3d 254 (Tenn. App. 2000).


CRIMINAL ACTS: In an action based upon criminal acts of others, plaintiff must prove that the landlord was on notice of anunreasonable risk or likelihood of danger to his tenants or their invitees caused by a condition within his control, that the injury was a reasonably foreseeable probability, not just a remote possibility, and that some action within the landlord’s power more probably than not would have prevented the injury.  If the injury was notreasonably foreseeable, then the criminal act of the third party would be a superseding, intervening cause of the harm, relieving the landlord of liability.  Tedder v. Raskin, 728 S.W.2d 343, (Tenn. App. 1987); Doe v. Linder Constr. Co., 845 S.W.2d 173 (Tenn. 1992); Speaker v. Cates Co., 879 S.W.2d 811 (Tenn. 1994); McClung v. Delta Square Ltd. Partnership, 937 S.W.2d 891(Tenn. 1996).


The Tennessee Supreme Court has held that public housing authorities have a similar duty.  Giggers v. Memphis Housing Authority, 277 S.W.3d 359, 371 (Tenn. 2009).


T.P.I.  - CIVIL 9.21


COMMON  AREA  OR  AREA  

UNDER  LANDLORD’S  CONTROL


The [owner] [landlord] is under a continuing duty to use reasonable care to keep in good repair and safe condition the common area(s) available to those lawfully on the premises.  [An owner] [A landlord] has the duty to correct an unsafe condition within a reasonable period of time once the [owner] [landlord] has actual or constructive notice of the condition.  An unsafe condition is a condition which creates an unreasonable risk of harm. 


[An owner] [A landlord] who fails to meet this duty is responsible for damages legally caused by an unsafe condition in a common area under the [owner’s] [landlord’s] control.

  
COMMENT


The question of control of the premises may depend upon whether the landlord reserved to himself the right in his independent discretion to enter that portion of the premises at any time and make repairs on his own responsibility or whether other tenants had a right to use the portion without any having an individual responsibility for the portion.


Social guests of a tenant in an apartment building are classed as invitees while using common walkways and common facilities of the building.  Toole v. Levitt, 492 S.W.2d 230 (Tenn. App. 1972).  If the guest of the tenant goes outside of the area of the invitation, he loses his status of invitee and becomes a trespasser or licensee.  Id.


To impose liability on a landlord forinjuries resulting from third party crimes on the premises, the tenant must prove that the landlord’s failure to act was the proximate cause of his injury, and to meet the burden, the tenant must show that the injury was a reasonably foreseeable probability, and not a remote possibility.  Further, the tenant must show that some action within  the landlord’s power more probably than not would have prevented the injury.  If the injury was not reasonably foreseeable, then the criminal act of the third party would be a superseding, intervening cause of harm, relieving the landlord of liability.  See Cornpropst v. Sloan, 528 S.W.2d 188 (Tenn. 1975).  However, it has been held that notice of a parking problem associated with plaintiff’s neighbor and the uncorroborated suspicion of another tenant that neighbors were dealing in drugs was insufficient as a matter of law to give notice of a dangerouscondition to the landlord, so as to trigger the duty of the landlord to act, and thus, the landlord was not liable for injuries suffered by the plaintiff when a bullet, fired from a neighbor’s apartment, came through the wall and penetrated his skull as he slept.  Tedder v. Raskin, 728 S.W.2d 343 (Tenn. App. 1987).


To establish liability, there must be proof of acts or events so closely connected in time with the injury to plaintiff as to pose an imminent probability of harm to the plaintiff. Lewter v. O’Connor Management, Inc., 886 S.W.2d 253 (Tenn. App. 1994).


An open and obvious danger that causes an injury to a plaintiff does not automatically result in a finding of no liability. A risk is unreasonable and gives rise to a duty if theforeseeability and gravity of harm posed by a defendant’s conduct outweigh the burden upon the defendant to engage in conduct that would have prevented the harm. Coln v. City of Savannah and Vancleave v. Markowski, 966 S.W.2d 34 (Tenn. 1998)


When liability is premised on constructive notice, plaintiff must prove that the dangerous condition existed long enough that defendants would have discovered and corrected it had they used due care. The existence of a dangerous condition alone will not give rise to a duty to protect others from danger unless it is shown to be of such a character or of such duration that the jury may reasonably conclude that due care would have discovered it. Basily v. Rain, Inc., 29 S.W.3d 879 (Tenn. App. 2000).


T.P.I.  - CIVIL 9.22


RENTED  PREMISES  - PROMISE  TO  

PUT  OR  KEEP  PREMISES  IN  REPAIR


A landlord who has promised at or before the time of renting to put [keep] the premises in repair has a duty to use reasonable care to make an inspection for latent or obscure defects [before transferring possession] [while the tenant has possession].  A landlord has a duty to correct a defect discovered by the landlord’s inspection or to warn the tenant of a defect if the defect was unknown and would not be discovered by the tenant making a reasonable inspection.


USE NOTE


This instruction has use only when there is an alleged or established promise to put or keep the premises in repair.


T.P.I.  - CIVIL 9.23


LANDLORD’S  LIABILITY  TO  INVITEE  OF  LESSEE - 

 PROPERTY LEASED FOR  PUBLIC  PURPOSE


An owner who leases property to be used for a public or a semi-public purpose is subject to the same liability as the tenant if at the time the property was leased:


(1)
A condition existed on the property that made its intended use dangerous to other people or to their property; and


(2)
The owner knew of the condition or by using reasonable care should have known of it.

COMMENT


This rule has been applied to boarding houses, Stenberg v. Wilcox, 96 Tenn. 163, 33 S.W. 917 (1896), and apartment houses, Armstrong v. Bowman, 21 Tenn. App. 673, 115 S.W.2d 229 (1937).  As to a continuing duty on the part of a lessor of an amusement park, see Gentry v. Taylor, 182 Tenn. 223, 185 S.W.2d 521 (1945).


This rule has also been applied when the dangerous condition originates after possession where the landlord has agreed to keep the premises in repair but, after notice, neglects to repair or inspect.  Ghormley v. Carl B. Cook, Inc., 756 S.W.2d 264 (Tenn. App. 1988).






