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T.P.I.  - CIVIL 12.01 


PRINCIPAL AND AGENT - DEFINITION 


A principal can be held responsible for the acts or omissions of the principal’s agent.


A person who is authorized to act for another person or in place of another person is an agent of that person.  A person may be an agent whether or not payment is received [for services] [for the authorized act].


For purposes of this case, the term “agent” includes [both a servant and] an employee.


The person who authorizes the agent to act is called a principal.  For purposes of this case, the term “principal” includes an employer.
USE NOTE


The question of agency is often a question of law for the court in which case the judge, finding agency, instructs the jury that its verdict as to the principal must be the same as its verdict in regard to the agent.  The terms, “principal” and “agent” can be changed to “employer” and “employee”.

COMMENT


An agency relationship between a real estate broker and the owner of real estate cannot be proven by the extrajudicial statements of the agent alone.  The owner must have said or done something to make a broker his agent.  Harben v. Hutton, 739  S.W.2d 602 (Tenn. App. 1987); Parker v. Vanderbilt Univ., 767  S.W.2d 412 (Tenn. App. 1988); Board of Directors of the City of Harriman School District v. Southwestern Pet. Corp., 757  S.W.2d 669 (Tenn. App. 1988). 


REAL ESTATE BROKER:  A real estate broker employed by an owner to sell land of the owner has a duty to the owner of undivided fidelity and faithfulness in regard to the sale including a duty to refrain from prejudicing the owner’s interest in favor of his own.  When dealing with two properties he has a duty of honesty, candor and fair dealing to all those with whom he is dealing.  Youngblood v. Wall, 815 S.W.2d 512 (Tenn. App. 1991).


WHEN A PRIVATE PARTY EMPLOYS AN OFF-DUTY POLICEMAN: Private employers may be held vicariously liable for the acts of the off-duty officer as a security guard when: (1) the action taken by the off-duty officer occurred within the scope of private employment; (2) the action taken by the off-duty officer occurred outside of the regular scope of employment, if the action giving rise to the tort was taken in obedience to orders or directions of the employer and the harm proximately resulted from the order or direction; or (3) the action was taken by the officer with the consent or ratification of the private employer and with an intent to benefit the private employer.  White v. Revco Discount Drug Centers, Inc., 33 S.W.3d 713 (Tenn. 2000).

An agent may serve two masters simultaneously so long as the objectives of one master are not contrary to the objectives of the other.  The municipality may be vicariously liable — along with the private employer — for the actions taken by one of its off-duty officers.  Liability may also be imputed to the municipality when all of the four circumstances are present: (1) the action taken by the off-duty officer involves exercise of a traditional police power; (2) the municipality had knowledge, either actual or constructive, of the action taken by the off-duty officer; (3) the action taken by the off-duty officer simultaneously serves the objectives of the private employer and the municipality; and (4) the objectives of the private employer and the municipality, which are both served by the officer’s action, are not inconsistent with each other.  White v. Revco Discount Drug Centers, Inc., 33 S.W.3d 713 (Tenn. 2000).


An agent may serve two masters simultaneously when the objectives of the dual masters are not contrary. A person serving two masters may subject both to liability for the same act if the act is within the scope of employment.  Johnson v. LeBonheur Children’s Med. Center, 74 S.W.3d 338 (Tenn. 2002).  


A state employed physician resident may be the agent of both the state and a private hospital.  Id.  This holding has been modified by Chapter 944, Public Acts 2004 (amending Tenn. Code Ann. § 68-11-205).


T.P.I.  - CIVIL 12.02


SCOPE OF AUTHORITY


In order to be considered the act of the principal, the act of the agent must be within the scope of the agent’s [authority] [employment].


It is not necessary that a particular act or failure to act be expressly authorized by the principal to bring it within the scope of the agent’s [authority] [employment].  Conduct is within the scope of the agent’s [authority] [employment] if it occurs while the agent is engaged in the duties that the agent was [authorized] [employed] to perform and if the conduct relates to those duties.  Conduct for the benefit of the principal that is incidental to, customarily connected with, or reasonably necessary to perform an authorized act is within the scope of the agent’s [authority] [employment].


USE NOTE


Since § 267, Restatement of Agency, 2d. was adopted in Sain v. ARA Mfg., 660  S.W.2d 499 (Tenn. App. 1983), an instruction based thereon could be as follows:

“Before you can find the defendant to be responsible for the negligence, if any, of __________, you must find that this person negligently caused harm or loss to plaintiff in accordance with my instruction concerning negligence and, in addition, that each of the following has been established by the evidence:

 
1.  Defendant represented that _________ was a servant or other agent; and


2.  The representation caused plaintiff to rely upon the care and skill of __________; and 
3.  The plaintiff was justified in relying upon defendant’s representation under the 
     circumstances.”

COMMENT


The above mentioned case, Sain v. ARA Mfg., 660 S.W.2d 499 (Tenn. App. 1983), discusses the difference between contractual or non-tort liability of a principal for the acts of his agent and tort liability for the acts of a servant or agent.


Agency does not require an explicit agreement; if facts establish an agency relationship, it may be found to exist.  An agent is a fiduciary with respect to matters within the scope of the agency; the relationship implies the principal has reposed trust and confidence in the agent, who is bound to exercise the utmost good faith, loyalty and honesty toward the principal.  Roberts v. Iddings, 797 S.W.2d 615 (Tenn. App. 1990).


T.P.I.  - CIVIL 12.03

APPARENT AUTHORITY

The agent’s scope of [authority] [employment] is not limited to the actual authorization given by the principal to the agent.  It also includes authority that apparently has been given to the agent.


Apparent authority is:


(1)   Authority that the principal either knowingly allows the agent to 
        have or holds out the agent as having; or


(2)   Authority that the agent appears to have because of the agent’s 
        actual authority; or


(3)   Authority that a reasonably [careful][prudent] person, under all of 
        the circumstances, would naturally expect the agent to have.

USE NOTE


This instruction amplifies T.P.I.  - Civil 12.02.  The three points are treated as three separate definitions.  The second definition, however, is a definition of implied authority which can arise only when some express or implied authority is shown to exist.


COMMENT


ATTORNEY-CLIENT RELATIONSHIP:  Where an attorney-at-law is employed for a definite purpose not involving litigation, the authority of the lawyer does not extend to the general business of the client and not to the particular transaction for which he was employed except, as the lawyer may be specifically authorized by the client to act.  Hart v. First National Bank of Memphis, 690 S.W.2d 536 (Tenn. App.1985).


When an agent fails to reveal his true status as an agent, he is bound as a principal.  Anderson v. Durbin, 740 S.W.2d 417 (Tenn. App. 1987).


Apparent agency is essentially agency by estoppel; its creation and existence depend upon such conduct by the apparent principal as will preclude him from denying another’s agency.  To prove apparent agency, one must establish (1) the principal actually or negligently acquiesced in another party’s exercise of authority; (2) the third person had knowledge and a good faith belief that the apparent agent possessed such authority; and (3) the third person relied on this apparent authority to his or her detriment.  White v. Methodist Hosp. South, 844 S.W.2d 642 (Tenn. App. 1992).


The first part of the definition was approved in Intersparex Leddin KG  v. Al-Haddad,  852 S.W.2d 245 (Tenn. App. 1992).  Apparent authority of an agent must be determined by the acts of the principal.  Bells Banking Co. v. Jackson Centre., Inc., 938 S.W.2d 421, (Tenn. App.1996).

T.P.I.  - CIVIL 12.04


AGENT ATTENDING TO PERSONAL AFFAIRS


When an agent who is acting for a principal and within the agent’s scope of authority incidentally attends to a personal matter, the principal remains responsible for the agent’s conduct.


However, the principal is not responsible for the agent’s conduct when the agent departs from the business or service of the principal to do something that is not for the principal and not reasonably related to the agent’s employment.  [This is true even if the injury is caused by the agent’s use of property or facilities entrusted to the agent by the principal].
COMMENT


For an act to be within the scope of authority, it must be done in furtherance of the principal’s business or be within the range of behavior which could be contemplated by the principal.  Sullivan v. Morrow, 504 S.W.2d 767 (Tenn. App. 1973).


A full statement of this rule is found in Bowers v. Potts, 617 S.W.2d 149 (Tenn. App. 1981).  In Bowers, the court quoted the rule as stated in the Restatement (Second) of Agency § 228  (1958):


(1)
Conduct of a servant is within the scope of employment if, but only if:



(a)
it is of the kind he is employed to perform;



(b)
it occurs substantially within the authorized time and space limit;



(c)
it is actuated, at least in part, by a purpose to serve the master; and



(d)
if force is intentionally used by the servant against another, the use of force is not unexpectable by the master.  


(2)
Conduct of a servant is not 

within the scope of employment if it is

 different in kind from that authorized, 

far beyond the authorized  time and 

space limits, or too little actuated by a 

purpose to serve the master.


When an agent or servant is working around flammable objects (such as a ruptured gas line) an agent’s smoking on the job creates an unreasonable risk of harm and the master is liable for resulting harm.  Shipley v. City of Johnson City, 620  S.W.2d 500 (Tenn. App. 1981).

T.P.I.  - CIVIL 12.04A

FACTORS TO DETERMINE WHETHER AN ACT 

OCCURRED WITHIN THE SCOPE OF EMPLOYMENT

You are to decide whether the employee was acting within the scope of employment.  To determine whether an act [or omission] occurred within the scope of employment, you must weigh and balance the facts and circumstances of this case.  

Conduct of an employee is within the scope of employment if (a) it is of the kind the employee is employed to perform; (b) it occurs substantially within the authorized time and place limits; [and] (c) it is motivated, at least in part, by a purpose to serve the employer [; and (d) if the employee intentionally used force against another, the employer could reasonably expect the employee to use such force].  An employee’s conduct is not within the scope of employment if it is different in kind from that authorized, far beyond the authorized time and place limits, or too little motivated by a purpose to serve the employer.  

In some circumstances, an employer may be liable although the employee’s act is not expressly authorized. To determine whether an employee’s unauthorized conduct is nevertheless so similar to or incidental to the authorized conduct as to be within the scope of employment, you may consider the following matters of fact: (a) whether the act is one commonly done by such employees; (b) the time, place and purpose of the act; (c) the previous dealings between the employer and the employee; (d) the extent to which the business of the employer is apportioned between different employees; (e) whether the act is outside the enterprise of the employer or, if within the enterprise, has not been entrusted to any employee; (f) whether the employer has reason to expect such an act will be done; (g) the similarity in quality of the act done to the act authorized; (h) whether the employer has furnished the employee with the instrumentality by which the harm is done; (i) the extent of departure from the normal method of accomplishing an authorized result; and (j) whether the act is seriously criminal.

USE NOTE

	         This instruction is based on Hughes v. Metropolitan Government of Nashville, 340 S.W.3d 352, 363-67 (Tenn. 2011) and Jane Doe v. Knox County Board of Education, 423 S.W.3d 344, 352 (Tenn. App. 2013).

          The judge should only charge those factors relevant to the claims and defenses asserted by the parties. See, Hughes, 340 S.W.3d at 365 (Tenn. 2011) (citing Restatement (Second) of Agency §§ 228, 229(2) (1958)).  



T.P.I.  - CIVIL 12.05


DIRECTED IMPUTATION


BOTH PRINCIPAL AND AGENT SUED


The defendants are sued as principal and agent.  It has been established that the defendant,____________________, is the principal and the defendant,_________________, is the agent.


If you find that the agent is [negligent] [at fault] [responsible], you must also find that the principal is [negligent] [at fault] [responsible].  However, if you find that the agent is not [negligent] [at fault] [responsible], then you must also find that the principal is not [negligent] [at fault] [responsible].

PRINCIPAL ONLY SUED


It has been established that            (agent)               is the agent of 
            (principal)              .  Any act or omission of           (agent)              is in law the act or omission of            (principal)            .  [If you find that the agent is at fault, you also must find that the principal is at fault.]


USE NOTE


This instruction applies whether the principal is the plaintiff or the defendant. Use should be made of the appropriate terms: master - servant; principal - agent.


T.P.I.  - CIVIL 12.06


CONTESTED IMPUTATION - PRINCIPAL AND


AGENT SUED

The plaintiff claims that the defendant                       (principal)             was the principal and the defendant               (agent)                was an agent of the principal.


If you determine that the defendant               (agent)                [was the agent of the defendant                       (principal)             ] [and] [was acting within the scope of the agent’s [authority] [employment] at the time of the [event(s)] [accident], and if you find the defendant               (agent)                [should be held responsible] [is at fault], then the plaintiff can recover damages against both defendants.


However, if you determine that defendant               (agent)                 [should be held responsible] [is at fault] but [was not then the agent of defendant                       (principal)             ] [or] [was not acting within the scope of the agent’s (authority) (employment)] at the time of the [event(s)] [incident], then the plaintiff cannot recover damages against the principal.

If you find that defendant               (agent)                [should not be held responsible] [is not at fault], then the plaintiff cannot recover damages against either defendant.


USE NOTE


Use should be made of the appropriate terms: Employer - employee; master - servant; principal - agent.


If the pleadings allege and the evidence indicates that defendant and non-defendant employees caused injuries or damages, some merger of 12.06 (agent sued) and 12.07 (agent not sued) may be appropriate. See Washington v. The 822 Corporation, 43 S.W.3d 491(Tenn. App. 2000), in which the plaintiff sued a corporation and one named employee for injuries sustained in an assault by the named employee “and other employees.” Verdict and judgment against the corporation only was affirmed on the theory that such verdict “could be based upon the assault by the other employees” and not the defendant employee.  


T.P.I.  - CIVIL 12.07


CONTESTED IMPUTATION - PRINCIPAL


SUED, NOT AGENT


The plaintiff claims that               (agent)               , who is not a party to this suit, was acting as [agent] for defendant                       (principal)              within the scope of agent’s [authority] [employment] at the time that the [event(s)] [incident] occurred.


If you find that               (agent)                [was the agent of defendant

                        (principal)              [and] [was acting within the scope of his (authority) (employment) during that time], then any act or omission of              (agent)         was in law the act or omission of                       (principal)             .]  


However, if you find that at the time of the [event(s)] [incident]

                (agent)                [was not the agent of defendant                      (principal)             [or] [was not acting within the scope of the agent’s (authority) (employment) during that time], then you must find in favor of the defendant.

                                                             USE NOTE


Use should be made of the appropriate terms: Employer - employee; master - servant; principal - agent.


If the pleadings allege and the evidence indicates that defendant and non-defendant employees caused injuries or damages, some merger of 12.06 (agent sued) and 12.07 (agent not sued) may be appropriate. See Washington v. The 822 Corporation, 43 S.W.3d 491(Tenn. App. 2000), in which the plaintiff sued a corporation and one named employee for injuries sustained in an assault by the named employee “and other employees.” Verdict and judgment against the corporation only was affirmed on the theory that such verdict “could be based upon the assault by the other employees” and not the defendant employee.  

COMMENT

“Even where the agent’s conduct is the sole basis for the principal’s liability, the agent remains a proper, but not a necessary party; a plaintiff is free to sue the agent, the principal, or both.”   Abshure v. Methodist Healthcare, 325 S.W.3d 98 (Tenn. 2010). 

“Circumstances in which it would be improper to permit a plaintiff to proceed solely against a principal based on its vicarious liability for the conduct of an agent include: 

[image: image1.wmf](1) when the agent has been exonerated by a finding of non-liability; (2) when the plaintiff has settled its claim against the agent; (3) when the agent is immune from suit, either by statute or by the common law; and (4) when the plaintiff’s claim against the agent is procedurally barred by operation of law before the plaintiff asserts a vicarious liability claim against the principal.”  Id.

B.  Independent Contractors

T.P.I.  - Civil

Number

Agent or Independent Contractor - Distinction
12.10

Employer of Independent Contractor - Inherently Dangerous Work
12.11

Employer of Independent Contractor - Nondelegable Duty
12.12


T.P.I.  - CIVIL 12.10


AGENT OR INDEPENDENT CONTRACTOR -


 DISTINCTION


One of the issues which you must decide is whether, at the time of the [event(s)] [incident], [the defendant]            (alleged agent)             was the agent of the defendant         (alleged principal)         or whether              (alleged agent)          was an independent contractor.


While both an agent and independent contractor work for another person, there is an important distinction between them.


An “agent” of another person, called the principal, is authorized to act for or in place of the principal.  A principal has the right to control the agent’s actions.  A principal ordinarily is legally responsible for the acts or omissions of the principal’s agent.


An independent contractor exercises an independent employment or occupation in providing services.  The independent contractor is answerable to the employer only as to the results of the work and not as to how the work is to be performed.  A person who employs an independent contractor ordinarily is not legally responsible to others for the acts or omissions of the independent contractor.


Whether one is an agent or independent contractor depends upon who has the right to general and immediate control over the methods and manner in which the work is done.  If the one who performs the work has that right, then that person is an independent contractor.  If the employer has that right, then the employer is a principal and the one who performs the work is the agent.


[An independent contractor may consider and follow any suggestions that the employer may make.  These actions do not change the independent contractor into an agent so long as the independent contractor retains the right of control over the methods and manner in which the work is done.]


USE NOTE


This instruction should not be used in the case of a non-delegable duty.


COMMENT


 In determining the question of whether the relationship “is that of”  employer- employee or that of independent contractor, the following are factors to be considered, although no one of them is dispositive:


1.
The right to control the conduct of the work;


2.
The right of termination;


3.
The method of payment;


4.
Whether the individual in question    furnishes his own helpers;


5.
Whether the individual in question    furnishes his own tools; 


6.
Whether one is doing work for another;


7.
The self-scheduling of work hours;


8.
Being free to render services to other entities;


9.
Whether or not the one employed is  engaged in a distinct occupation or  business;

10.
The kind of occupation with reference to whether, in the locality, such work is usually done under the direction of an employer  or by a specialist with out supervision;

11.
The skill required in the particular         occupation;

12. The length of time for which the person is employed;


13.
Whether the work is part of the

 regular business of the employer;


14.
What the parties believe

concerning their relationship;


15.
Whether the principal is or is not in


business.


The above matters for consideration have been stated in one or more of the following cases:  Carter v. Sparta Elec. Sys., 690  S.W.2d 218 (Tenn. 1985); Stratton v. United Inter-Mountain Tel., 695  S.W.2d 947 (Tenn. 1985); Beare Co. v. State, 814  S.W.2d 715 (Tenn. 1991); Youngblood v. Wall, 815  S.W.2d 512 (Tenn. App. 1991).


An insurer and an insured may be held vicariously liable for the tortious acts or omissions of an attorney hired to defend the insured, if the attorney’s tortious acts were directed, commanded, or knowingly authorized by the insurer or by the insured.  Givens v. Mullikin, et al., 75 S.W.3d 383 (Tenn. 2002).


T.P.I.  - CIVIL 12.11


EMPLOYER OF INDEPENDENT CONTRACTOR -


INHERENTLY DANGEROUS WORK


Ordinarily, one who employs an independent contractor is not liable for the acts or omissions of the contractor or the contractor’s employees.  However, an employer of an independent contractor is subject to liability for bodily harm legally caused by the contractor if:


(1)
The employer should recognize that the work as performed would necessarily create a  condition involving a peculiar risk of bodily harm to others, unless special precautions are taken; and


(2)
The contractor fails to exercise reasonable care to take such precautions against the risk; [and]


[(3)
The employer of the independent contractor has not taken reasonable precautions against the risk.]

COMMENT


This principle is recognized although not applied in two cases, Simpson v. Allied Van Lines, Inc.,612 S.W.2d 172 (Tenn. App. 1980), holding that the use of an acetylene torch is not such dangerous work as to invoke the rule, and Cooper v. Metro. Govern. of Nashville and Davidson Cty., 628 S.W.2d 30 (Tenn. App. 1981), holding that it applies as to the general public for harm caused in the performance of that activity, but not to employees of the contractor.


In order to find that the work to be performed by the independent contractor was intrinsically or inherently dangerous, the danger must be involved in the performance of the contract and must result directly from the work to be done and not from the collateral negligence of the contractor.  Collateral negligence is negligence in the operative details of the work, easily controlled by the contractor, and not ordinarily considered or contemplated by the employer, as distinguished from its general objective or plan.  Prosser and Keeton on the Law of Torts § 71 at 515(5th ed. 1984).  Marshalls of Nashville, Tennessee, Inc. v. Harding Mall Associates, Ltd., 799 S.W.2d 239 (Tenn. App. 1990).


Citing Restatement (Second) of Tovts §§ 411 and 427 Quimby v. Sulcer, 255S.W.3d 51, (Tenn. Ct. App. 2007), holds that a person employing an independent contractor to perform a dangerous task may be liable for injuriesto others if the independent contractor is not competent.

T.P.I.   - CIVIL 12.12


EMPLOYER OF INDEPENDENT CONTRACTOR


NONDELEGABLE DUTY


A person who employs a contractor to perform work or services may be legally responsible for harm proximately caused to others by the contractor if:


(1)
The employer is under a duty by [statute] [ordinance] [safety order] to provide safeguards or to maintain certain equipment in a specified condition; and


(2)
The contractor employed to perform the work failed to provide those safeguards or failed to maintain certain equipment in a specified condition; and


(3)
The failure to provide safeguards or maintain equipment was a proximate cause of harm to another person.


USE NOTE


This instruction is designed for the particular type of situation stated in Restatement, Second, Torts, § 424.  The defendant is entitled to any defense available to the contractor.  The plaintiff must be one of the class of persons for whose protection the duty was imposed by statute, etc.

C.  Corporations

T.P.I.  - Civil

Number

Corporations - Parent or Stockholder Liability
   12.15


T.P.I.  - CIVIL 12.15


CORPORATIONS - PARENT OR 


STOCKHOLDER LIABILITY


A corporation has a separate and distinct existence from its stockholders. Stockholders of the corporation are not ordinarily responsible for the debts or liabilities of the corporation.  Under certain circumstances, however, you may disregard the separate existence of a corporation if you find that the corporation is a sham or dummy and a mere instrumentality of the [parent corporation] [controlling stockholders].


The [parent corporation is] [controlling stockholders are] legally responsible for the debts or liabilities of the corporation only if you find that the plaintiff has carried the burden of proving each of the following three (3) elements:


(1)
At the time of the transaction, [the parent corporation] [the controlling stockholders] dominated and controlled both [the subsidiary’s] [the corporation’s] finances and its policy and business practices relating to the transaction so that the corporation had no separate mind, will, or existence of its own; and 


(2)
The control was actually used:


 
a.  to commit fraud or deceit; or


 
b.  to violate a statutory or other positive legal duty; or


c.
to commit a dishonest or unjust act in violation of the plaintiff’s  rights; and 



(3)
The control by the [parent corporation] [stockholders] and the wrongful use of that control combined together to be a proximate or direct cause of the [injury] [loss].


USE NOTE


As to the second requirement, the Court should, if reasonable, mention only the single wrongful act complained of.


COMMENT


This instruction is based upon Continental Bankers Life Ins. Co. v.  Bank of Alamo, 578 S.W.2d 625 (Tenn. 1979), and Electric. Power Bd. of Chattanooga v. St. Joseph Valley Struc. Steel Corp., 691 S.W.2d 522 (Tenn. 1985).


Where there is a showing that the corporation is a mere sham or dummy, or is being used to defeat public convenience, justify wrong, or protect fraud, the corporate entity will be disregarded. Newman v. Bartee,787 S.W.2d 929 (Tenn. App. 1990).



Factors to be considered in determining whether to disregard the existence of the corporation include not only whether the corporation has been used to work a fraud or injustice contrary to public policy, but also: (1) Whether there was failure of the corporation to collect capital initially from stockholders; (2) Whether the corporation was grossly undercapitalized; (3) Whether stock certificates were issued; (4) Whether the stock was owned by a single individual or multiple individuals; (5) Whether the corporation used the same office or business location as another entity or persons; (6) Whether the employees and attorneys of the corporation were the same or different from other entities or persons; (7) Whether the corporation was used merely as an instrumentality for a person or another corporation, and thus was a dummy or sham; (8)  Whether a stockholder or other person or entity diverted corporate assets for his own benefit and for the detriment of the creditors, or whether any person or entity manipulated the assets and liabilities of the corporation; (9) Whether the corporation was merely a subterfuge in illegal transactions; (10) Whether the corporation was merely used to transfer an existing liability of another person or corporation; and (11) Whether arms length relationships were maintained among related entities.


It is not necessary that all of these factors weigh in the plaintiff’s favor in order to justify piercing the corporate veil.  No one factor is conclusive in determining whether or not to disregard the corporate entity, rather it is a combination of factors.  The party seeking to pierce the corporate veil has the burden of presenting sufficient facts demonstrating that he is entitled to this relief.

Support for this charge is found in Oceanics Schools, Inc. v. Barbour, 112 S.W.3d 135, 140(Tenn. Ct. App. 2003).


D.   Partnership

T.P.I.  - Civil

Number

Definition 
12.20

Partner - Imputation of Negligence
12.21


T.P.I.   - CIVIL 12.20

DEFINITION


A partnership is an association of two or more persons to carry on a business for profit as co-owners of that business.

COMMENT


This definition is taken directly from Tenn. Code Ann. § 61-1-105.   For definitions of “business” and “person” and other rules for determining the existence of a partnership, see Tenn. Code Ann. § 61-1-101 et seq. 



The existence of a partnership may be implied from the circumstances where it appears that the individuals involved have entered into a business relationship for profit, combining their property, labor, skill, experience, or money.  Bass v. Bass, 814 S.W.2d 38 (Tenn. 1991).


Although a contract, either express or implied, is essential, it is not essential that the parties actually intend to become partners.  It is the intent to do the things which constitute a partnership which creates a partnership.  Pettes v. Yukon, 912 S.W.2d 709 (Tenn. App. 1995). 


In the absence of a written agreement, the party seeking to prove the existence of a joint venture must do so by clear and convincing evidence. Via v. Oehlert, 347  S.W.3d 224, 230 (Tenn. App. 2010).  

           While all partners have an equal right to use and possess partnership property for partnership purposes, they do not have the right to use partnership property for their own purposes without the consent of the other partners.  When they so use partnership property, they must account to the partnership for the benefits.  Mandrell v. McBee, 892 S.W.2d 842 (Tenn. App. 1994).


Limited Partnership: The main purpose of a limited partnership is to permit a non-corporate business in which persons may invest money without becoming liable for the debts of the firm.  Kesterson Foods v. Scott, 932 S.W.2d 935 (Tenn. App. 1996).

T.P.I.  - CIVIL 12.21


PARTNER - IMPUTATION OF NEGLIGENCE


At the time of the events out of which this case arose, the defendant ____________________ and [defendant]___________________ were partners.  If the [defendant] ___________________ was acting in the ordinary course of the business of the partnership [or with the authority of the remaining partner(s)], then _________________’s negligence, if any, is chargeable to the [defendant partnership] [defendant partner]  _________________.


A partner acts in the ordinary course of the business of the partnership when conducting partnership business or performing acts that are incidental to, customarily connected with, or reasonably necessary to conduct the business of the partnership.


USE NOTE


This instruction is designed to be used where the existence of the partnership is admitted or established as a matter of law.  If the issue of partnership is disputed, the instruction should be modified accordingly.


COMMENT


See Tenn. Code Ann. § 61-1-305.




E.  Joint Ventures

T.P.I.  - Civil

Number

Definition 
. . . 12.30

Imputation of Contributory Negligence to Plaintiff Contested Joint Venture
12.31


T.P.I.  - CIVIL 12.30
DEFINITION


A joint venture is a relationship that arises from an agreement between two or more persons to undertake some common goal for the economic benefit of all.  In pursuit of that goal, each is authorized to act for the other[s].  An  agreement may be shown by the conduct of the parties or the surrounding circumstances.


COMMENT


A joint venture is often alleged between a driver and a passenger in an automobile, but it can only be established when it is shown that the driver and rider have equal responsibility for and right to the management of the automobile.


A joint venture is generally regarded to be of a nature similar to a partnership and it is governed by the same rules that apply to a partnership.  Garner v. Maxwell, 50 Tenn. App. 157, 360 S.W.2d 64 (1961).


Three elements of a joint venture are (1) a common purpose, (2) some manner of agreement among them, and (3) an equal right on the part of each to control both the venture as a whole and any relevant instrumentality. Williamson Leasing Co. v. Kephart, 627 S.W.2d 683 (Tenn. App. 1981),quoting with approval the definition in 30 Am.Jur., p. 939, Joint Ventures § 2.  Dewberry v. Maddox, 755 S.W.2d 50 (Tenn. App. 1988).


In the absence of a written agreement, the party seeking to prove the existence of a joint venture must do so by clear and convincing evidence. Via v. Oehlert, 347  S.W.3d 224, 230 (Tenn. App. 2010).  

             In Cecil v. Hardin, 575 S.W.2d 268, 272 (Tenn. 1978), the Court stated: “Liability predicated on a joint venture theory of mutual responsibility is not imposed in instances in which the parties join together purely for pleasure, but is reserved, rather, for cases in which the parties associate for business, or expense sharing, or some comparable arrangement.”


T.P.I.  - CIVIL 12.31

IMPUTATION OF CONTRIBUTORY NEGLIGENCE TO


PLAINTIFF - CONTESTED JOINT VENTURE


If, at the time [of the acts in question],                     (defendant)           and the plaintiff were engaged in a joint venture, the fault, if any, of               (defendant)        must be charged to the plaintiff.

F.  Parents

T.P.I.  - Civil

Number

Parents - General Rule
12.40

Duty to Supervise Minor Child
12.41

Family Purpose Doctrine
12.42

T.P.I.   - CIVIL 12.40


PARENTS - GENERAL RULE


Ordinarily, a [parent] [guardian]  is not responsible for the acts of a [minor child] [ward].  However, a [parent] [guardian] is responsible, for the parent’s own failure to exercise reasonable means to restrain the wrongful conduct of the [child] [ward] if:

   
1.
The [parent] [guardian] knows, or in using reasonable care, should know, of the [child’s] [ward’s] tendency to commit wrongful acts which can be expected to cause injury to persons or property; and

   
2.
The [parent] [guardian] has an opportunity to control the child but fails to use reasonable means to do so; and

   
3.
The wrongful conduct of the [child] [ward] legally causes injuries to persons or property.


[A [parent] [guardian] shall be presumed to know of a [child’s] [ward’s] tendency to commit wrongful acts if the [child] [ward] has previously been charged and found responsible for such actions.]

COMMENT


The foregoing rule of law is a statutory liability created by Tenn. Code Ann. § 37-10-103.   See also Tenn. Code Ann. § 37-10-101 for direct liability of parents or guardians, not to exceed$10,000, for malicious or willful personal injury or property damage.


A parent may also be liable for negligent entrustment. Prater v. Burns, 525 S.W.2d 846 (Tenn. App. 1975).  See T.P.I.  - Civil 5.50.


Nor are other family members (grandparent, half-brother) liable for minor’s negligence on the basis of their relationship, although they may be liable for their own negligence in leaving a dangerous instrumentality where it is accessible to a minor. Stanley v. Joslin, 757 S.W.2d 328 (Tenn. App.1987).

T.P.I.  - CIVIL 12.41


DUTY TO SUPERVISE MINOR CHILD


It is the duty of parents to exercise ordinary care in the training, supervision, and protection of their minor children. A failure to do so is negligence on the part of the parent or parents.


The amount of care to be used by a parent depends upon the age of the child, the physical and mental condition of the child, and the dangers to be avoided.


USE NOTE


This rule might be affected by the latest decision of the Supreme Court on parental immunity.  It can be used in suits involving claims for medical expenses or loss of services on behalf of parents where there is a defense of comparative fault.


T.P.I.   - CIVIL 12.42


FAMILY PURPOSE DOCTRINE


The plaintiff claims that the defendant          (family member)             is responsible for any fault of the defendant               (driver)                  under the family purpose doctrine.  The defendant,           (family member)                  denies such responsibility.


The family purpose doctrine applies when:


(1)
A member of a family furnished a motor vehicle for the general use, pleasure, and convenience of the family; and


(2)
The person furnishing the vehicle gave specific or general consent or permission, either express or implied, for a  member or for members of the family to use it for that family purpose; and


(3)
At the time of the accident, the member of the family was driving the vehicle in connection with a family purpose.

USE NOTE


The family purpose doctrine also may be applied to impute comparative fault.   Stephens v. Jones, 710 S.W.2d 38 (Tenn. App. 1984).               


COMMENT


Mere ownership does not make the owner liable.  For the doctrine to apply, the owner must maintain the vehicle for family use, and it must be used by another member of the family in furtherance of that family purpose at the time of the accident so as to make the driver the agent of the owner.  Boles v. Russell, 36 Tenn. App. 159, 252 S.W.2d 801 (1952); Gray v. Amos, 869  S.W.2d 925 (Tenn. App. 1993).


The type of vehicle may be a factor in deciding whether it was maintained for the pleasure and convenience of the family, but the type of vehicle is not conclusive.  The use of a vehicle in the owner’s trade or business does not exclude its use at other times for the pleasure and convenience of the family.  Redding v. Barker, 33 Tenn. App. 132, 230 S.W.2d 202 (1950).


The family purpose doctrine applies only if the driver has permission to use the vehicle.  If the driver is required to obtain specific permission for each use, it may be less likely that the vehicle is maintained as a family purpose vehicle, in which case the owner will not be liable unless the driver is found to be the owner’s agent, servant or employee under other principles of respondeat superior.  See Redding v. Barker, 33 Tenn. App. 132, 230 S.W.2d 202 (1950); Harber v. Smith, 40 Tenn. App. 648, 292 S.W.2d 468 (1956).  See also T.P.I.  - Civil 12.02 and 12.03.  The requiring of specific permission for each use, however, does not necessarily make the family purpose doctrine inapplicable.  In Driver v. Smith, 47 Tenn. App.505, 339 S.W.2d 135, 139 (1959), the Court held the doctrine applicable, noting that the parents’ requirement that their daughter “have special permission each time she used the automobile had no bearing on the purpose for which the car was kept and furnished but related only to their general parental supervision of a teenage daughter...”


Common residency of owner of vehicle

and driver of vehicle is not required for application

of family purpose doctrine, which imposes

vicarious liability on the owner of a vehicle for

the negligent operation of the vehicle by a

family member.


In determining whether the owner of a

vehicle is to be designated a head of the house-

hold for purposes of the family purpose doctrine, 

appropriate factors to consider include whether

there is a family relationship between the owner

and the driver and whether the owner has a duty

to support the driver, Starr v. Hill, 353 S.W.3d

478 (Tenn. 2011).
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