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Introduction

Many of the instructions in Chapter 2 of the book are instructions that are given during the course of the trial if the need arises.

For example, the instruction contained in 2.07 concerning interrogatories should be given when a party is preparing to use an interrogatory answer during the trial. So to with 2.09, the instruction concerning stipulations. That instruction should be given immediately before stipulated facts are placed before the jury.

Those of you familiar with the prior editions of the book will see that several instructions (2.01, 2.02, 2.03, 2.40, and 2.41) have been subsumed in the instructions given in 1.03. This was done to make it easier for trial judges to prepare instructions before the jury begins hearing evidence.

You will also note that Instruction 2.20 has been omitted. The Committee references the credibility of witnesses as part of 1.03, and does not believe the instructions should be unduly lengthened by listening the factors a reasonable juror would weigh in evaluating credibility. The Committee believes that the common sense of jurors, coupled with the skills of trial counsel, will assist the jurors in determining credibility.

T.P.I.  - CIVIL 2.04

ABSENCE OF WITNESS OR EVIDENCE


Under certain circumstances you may consider the absence of evidence or a witness.  You may conclude that the [evidence] [testimony] of the witness would be adverse to that party who failed to offer it only if you find all of the following elements:


1.
That it was within the power of a party to [offer evidence] [produce a witness] on an issue in this case, but that party has failed to [offer the evidence] [to produce the witness]; and

2.
The [evidence] [witness] was uniquely under the control of the party and could have been produced by the exercise of reasonable  diligence; and

3.
[The [evidence] [ witness] was not equally available to an adverse party] [or] [the witness was likely to be biased against an adverse party because of a relationship to the party who would be expected to produce the witness] ; and

4.
The [evidence] [witness’ testimony] would not be merely cumulative; and

5.
A reasonable person under the same or similar circumstances would have [offered the evidence] [produced the witness] if the [evidence] [testimony] would be favorable; and

6.
No reasonable excuse for the failure has been shown.


You must find all of these elements before you can conclude that the [evidence] [testimony of a witness] would be adverse to a party.

COMMENT


The modifications from previous versions are based upon Devitt and Blackmar, § 17.19.  No party is under any duty to call a given person as a witness.  Tennessee Central Railway Co. v. Gleaves, 2 Tenn. App. 549 (1926).  The failure to call any person as a witness may not be used as the basis for a finding on a point on which there is no evidence, National Life & Accident Insurance Co. v. Eddings, 188 Tenn. 512, 221 S.W.2d 695 (1949); McReynolds v. Cherokee Ins. Co., 815 S.W.2d 208 (Tenn. App. 1991).  The jury should not speculate as to what an uncalled witness would have testified to had he been called.  Hunt v. Hunt, 56 Tenn. App. 683, 412 S.W.2d 7 (1965).


The absence of a witness should be disregarded unless the jury finds the person was in a position to give evidence supporting the claims of a party or to contradict evidence opposing that party and also that the party has not shown a reasonable explanation for not calling the witness.  National Life & Accident Insurance Co. v. Eddings, 188 Tenn. 512, 221 S.W.2d 695 (1949).  In this event, the jury may, but is not required to, infer that the testimony of the uncalled person would not support such party’s case.  National Life & Accident Insurance Co. v. Eddings, supra; Wooten v. State, 203 Tenn. 473, 314 S.W.2d 1 (1958), and may draw the strongest inference against the party that the opposing evidence permits.  Pinkard v. Berryman, 24 Tenn. App. 263, 142 S.W.2d 764 (1939).


The court in Runnells v. Rogers, 596 S.W.2d 87 (Tenn. 1980), makes it clear that an inference drawn from the failure of a party or witness to testify cannot replace the need for evidence to establish a prima facie case.  As toeither party, such an inference cannot substitute for necessary evidence but is a rule for evaluation of the evidence the jury has heard.


The missing witness must be shown to have knowledge of material facts and to be competent to testify.  State v. Francis, 669 S.W.2d 85 (Tenn. 1984), commented upon at 15 Mem.St.U.L.Rev. 105 (1984).


With regard to the second element in the instruction, there are, as indicated therein, two instances in which a witness or evidence may not be equally available to both parties in spite of the powers of discovery and subpoena.  McCormick on Evidence Sec. 272, p. 805 (3rd. ed. 1984).  First, the party against whom the inference is sought may possess a privilege that prevents the opposing party from producing the evidence or witness.  Similarly, in Boyd v. Boyd, 680 S.W.2d 462, 467 (Tenn. 1984), the court approved the missing witness instruction in a will contest in which the plaintiff’s trial counsel was also a material witness.  This was a situation in which the plaintiffs could have made the witness available by not using him as trial counsel.  Once they did, however, he became unavailable to the opposing parties.  See also National Life & Accident Insurance Co. v. Eddings, supra, in which the plaintiff refused to permit testimony of his treating physician.  Many courts, on the other hand, will not permit use of the inference when the reason for unavailability is privilege, apparently because the inference dilutes the privilege itself.  McCormick, supra, at p. 806, Case Comment, 15 Mem.St.U.L.Rev. 105, 109 n. 23 (1984).



The second instance in which a witness is available only to one party (represented by the second bracketed sentence in element 3) is that the witness, because of a relationship with a party, is likely to be biased against the adverse party and in favor of the party with whom he has a relationship.  See Delk v. State, 590 S.W.2d 435, 440-2 (Tenn. 1979); McCormick, supra.  In such a case, the failure of the party who has a relationship with the witness to call him places the adverse party in the position of having to call a witness who is in fact hostile, but who he cannot cross-examine or impeach.  See D. Paine, Tennessee Law of Evidence §§ 46, 216-18 (1974).  The fact of the relationship between the uncalled witness and a party justifies the inference that the witness was not called by that party because what he would have said, if truthful, would have been detrimental.


Normally, the failure of a party to produce an available witness who is in a position to know the facts, and is apparently favorable to the party, gives rise to a presumption or inference, permissive and rebuttable in nature, that the testimony of such witness would not sustain the contention of such party.  Raines v. Shelby Williams Industries, 814  S.W.2d 346, 349 (Tenn. 1991).  Also In re Estate of Nichols, 856  S.W.2d 397 (Tenn. 1993).


The missing witness rule is inapplicable where the witness was equallyavailable to both parties and it seems no more likely that his testimony would favor one party than the other. Bland v. Allstate Ins. Co., 944 S.W.2d 372 (Tenn. App. 1996).


For a discussion on the applicability of the missing witness rule in the context of expert witnesses see Dickey v. McCord, 63 S.W.3d 714 (Tenn. App. 2001). 


This doctrine permits a court to draw a negative inference against a party that has intentionally, and for an improper purpose destroyed, mutilated, lost, altered, or concealed evidence.  See Foly v. St. Thomas Hosp., 906 S.W.2d 448, 453-54 (Tenn. Ct. App. 1995) (cited in Eady v. Cigna Prop. and Cas. Companies, No. M 1998-00524-SC-WCMCV, 1999 WL 1253092, at No. 2 (Tenn. Dec 27 1999)).  See also Thurman v. Bryant Elec. Supply Co., Inc. v. Unisys Corp Inc., No. 03A01-CV00152, 1991 WL 222256, at No. 5 (Tenn. Ct. App. Nov. 4 1991).  Leatherwood v. Wadley, 121 S.W.3d 703 (Tenn. Ct. App. 2003).


Tennessee follows the majority rule permitting fact finders to draw an adverse inference against parties who invoke their Fifth Amendment rights in civil cases.  For a discussion on the analysis required to determine the consequence to a party when a non-party invokes the Fifth Amendment, see Levine v. March, 266 S.W.3d 426 (Tenn. Ct. App. 2007).


T.P.I.  - CIVIL 2.05


LIMITED ADMISSION OF EVIDENCE - PARTIES OR PURPOSE


[If evidence was admitted but limited to one or more parties, you must not consider it as to any other party.]


[Whenever evidence was admitted for a limited purpose, you must not consider it for any other purpose.]


Your attention was called to these matters when the evidence was admitted.

USE NOTE


It is presupposed that the court will have admonished the jury of the limited scope of the evidence when it was initially admitted.


COMMENT


Evidence which is admissible on one issue cannot be excluded because it is inadmissible on another. Southern Ry. Co. v.Hooper, 16 Tenn. App. 112, 65 S.W.2d 847 (1932).


T.P.I.  - CIVIL 2.06

DEPOSITION TESTIMONY 


Certain testimony has been presented by deposition.  A deposition is testimony taken under oath before the trial and preserved in writing [or on videotape].  You are to consider that testimony as if it had been given in court.

USE NOTE


The rules governing the use of depositions at trial are found at Tenn. R. Civ. P. 32.

T.P.I.  - CIVIL 2.07
INTERROGATORIES 


During the course of the trial you may have heard reference made to the word “interrogatory”.  An interrogatory is a written question that must be answered under oath in writing.  You are to consider interrogatories and their answers as if the questions had been asked and answered in court.

USE NOTE


The rules governing the use of interrogatories at trial are found at Tenn. R. Civ. P. 33.

.


T.P.I.  - CIVIL 2.08


REQUESTS FOR ADMISSIONS 


The [plaintiff] [defendant] has introduced into evidence certain “requests for admissions”.  If these facts  were admitted or not answered, you are to consider the facts to be true, since the other party had the opportunity to deny the admission request but did not do so. 

COMMENT


Based on Tenn. R. Civ. P. 36.  Since an agreement by the parties as to certain facts is an exercise of voluntary will, such stipulationswill be enforced rigidly.  Bearman v. Camatsos, 215 Tenn. 231, 385 S.W.2d 91, 93 (1964).

T.P.I.  - CIVIL 2.09

STIPULATIONS 

 
A stipulation is an agreement.  The parties have stipulated that certain matters of fact are true.  They are bound by this agreement, and in your consideration of the evidence you are to treat these facts as proven. 


[The parties have stipulated that if                                                    were called as a witness, [he][she] would testify as stipulated.  You are to regard this stipulated testimony as if it had been given in open court by any other witness.]


T.P.I.  - CIVIL 2.10

FAILURE OF PARTY TO TESTIFY 

CONCERNING CONVERSATIONS 


WITH DECEASED OR INCOMPETENT PERSON 


[Name of deceased or incompetent person] cannot be here to testify.  The law does not permit the [defendant] [plaintiff] [or] [any other person who has an interest] to testify about transactions with the person who is now [deceased] [incompetent].  Therefore, you should not consider as favorable or unfavorable that [name or status of defendant, plaintiff, or any other interested person] did not testify concerning such transactions with [name of deceased or incompetent person].

COMMENT


Based upon Tenn. Code Ann. §§ 24-1-202, 24-1-203.  The purpose of the statute is to prevent one party from presenting testimony concerning an event while the other party is foreclosed because of death or incapacity.  Newman v. Tipton, 191 Tenn. 461, 234 S.W.2d 994 (1950).


For evidence to be excluded, the witness must be a party or officer or director of a party, Gibson v. Parkey, 142 Tenn. 99, 217 S.W. 647 (1919), and his testimony must concern some transaction with or statement by the deceased or incompetent person. Montague v. Thomason, 91 Tenn. 168, 18S.W. 264 (1892).


Testimony concerning physical facts is admissible.  Newman v. Tipton, supra. When the claimant is called to testify to conversations held with the deceased by the administrator, and such testimony is elicited on cross-examination, the administrator cannot object to the testimony thus elicited.  Cotton v. Roberts’ Estate, 47 Tenn. App. 277, 337 S.W.2d 776 (1960); Carman v. Huff, 32 Tenn. App. 687, 227 S.W.2d 780 (1949).  The statute is strictly construed in favor of the admission of testimony.  Christofiel v. Johnson, 40 Tenn. App. 197, 290 S.W.2d 215 (1956).

T.P.I.  - CIVIL 2.11

JUDICIAL NOTICE


In this case the Court has taken what is known as “Judicial Notice” of certain facts.  The Court may take judicial notice of facts that cannot be the subject of reasonable dispute.  The Court has taken judicial notice that  

[             state facts           ].  You must accept these facts as proven.  

USE NOTE


This instruction is derived from Tenn. R. Evid. 201, 202.  It is recommended that this instruction should be given to the jury at the time judicial notice is taken.

T.P.I.  - CIVIL 2.12

INADMISSIBILITY OF POLICE REPORT


During the course of the trial, you may have heard references to a police report. Pursuant to Tennessee law a police report itself is not admissible as evidence.

USE NOTE

The judge may wish to charge an instruction to this effect during trial, at the end of the trial, or both as appropriate under the circumstances.

COMMENT

Police reports are not excepted from the hearsay rule as a public record or report. See Tenn. R. Evid.803(8); see McBee v. Williams, 405 S.W.2d 668 (1966)

(construing Tenn. Code Ann. § 55-10-114(b) to excludeaccident reports.) and Tenn. Code Ann. § 55-12-108(b)(excluding Department of Safety determinations of fault in automobile accidents.).
T.P.I.  – CIVL  2.13
SPOLIATION
If you determine by a preponderance of the evidence that a party intentionally, and in circumstances indicating fraud and a desire to suppress the truth, destroyed, mutilated, lost, altered or concealed records relevant to a party’s claims, then the jury may infer that such destroyed, mutilated, lost, altered or concealed records would be unfavorable to the responsible party. Such an inference does not arise when the destruction was a matter of routine and where there was no fraudulent intent.
USE NOTE
This should be used when it is a question of fact whether spoliation has occurred. If fraud has not been previously defined in the jury instructions in the case, it should be charged in addition to this charge. Fraud is defined at T.P.I. 14.55A.

B.  Evaluation of Evidence

T.P.I.  - Civil
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T.P.I.  - CIVIL 2.20  

CREDIBILITY OF WITNESS  


You are the sole and exclusive judges of the credibility or believability of the witnesses who have testified in this case.  You must decide which witnesses you believe and how important you think their testimony is.  You are not required to accept or reject everything a witness says.  You are free to believe all, none, or part of any person’s testimony.


In deciding which testimony you believe, you should rely on your own common sense and everyday experience.  There is no fixed set of  rules to use in deciding whether you believe a witness, but it may help you to think about the following questions:

1.
Was the witness able to see, hear, or  be aware of the things about which the witness testified?


2.
How well was the witness able to recall and describe those things?


3.
How long was the witness watching or listening?


4.
Was the witness distracted in any way?


5.
Did the witness have a good memory?


6.
How did the witness look and act while testifying?


7.
Was the witness making an honest effort to tell the truth, or did the witness evade questions?


8.
Did the witness have any interest in the outcome of the case?


9.
Did the witness have any motive, bias or prejudice that would influence the witness’ testimony?


10.
How reasonable was the witness’ testimony when you consider all of the evidence in the case?


11.
Was the witness’ testimony contradicted by what that witness has said or done at another time, by the testimony of other witnesses, or by other evidence?


[12.
Has there been evidence regarding the witness’ intelligence,  respectability, or reputation for truthfulness?]


[13.
Has the witness’ testimony been influenced by any promises, threats, or suggestions?]


[14.
Did the witness admit that any part of the witness’  testimony was not true?]


USE NOTE


This instruction lists many matters affecting the credibility of a witness but is not intended to be exclusive.  Inapplicable matters may be omitted, the most common omissions being bracketed.  The inclusion of inapplicable matters may be confusing to the jury and this may be especially true in regard to prior consistent statements which are rarely admissible.  


Evidence that at some time a witness, not a party to this action, has said or done something, which is inconsistent with the witness’ testimony at the trial, may be considered for the sole purpose of judging the credibility of the witness; but may never be considered as evidence or proof of the truth of any such statement.  Where, however, the witness is a party to the case, and by such statement admits some fact or facts against his interest, then such statement or conduct, if knowingly made or done, may be considered as evidence of the truth of the fact or facts so admitted by the party as well as for the purpose of judging the credibility of the party as a witness.


COMMENT


As to prior consistent statements, see Farmer v. State, 201 Tenn. 107, 296 S.W.2d 879 (1956), and McCormick on Evidence §§ 49, 251 (3d ed. 1984).  For a general discussion, see McCandless v. Oak Constructors, Inc., 546 S.W.2d 592 (Tenn. App. 1976).


Before a prior inconsistent statement may be admitted, a cross examiner is required to: (1) provide the witness an opportunity to admit, deny or explain the prior inconsistent statement; (2) refresh the witness’ memory; and (3) allow the witness to respond intelligently to the impeachment attempt.  State v. Martin, 964 S.W.2d 564 (Tenn. 1998).

T.P.I.  - CIVIL 2.21 

 
DISCREPANCIES IN TESTIMONY 


There may be discrepancies or differences within a witness’ testimony  or between the testimony of different witnesses. This does not necessarily mean that a witness should be disbelieved.  Sometimes when two people observe an event they will see or hear it differently.  Sometimes a witness may have an innocent lapse of memory.  Witnesses may testify honestly but simply may be wrong about what they thought they saw or remembered.  You should consider whether a discrepancy relates to an important fact or only to an unimportant detail.

COMMENT


Trivial discrepancies are not sufficient to impeach a witness.  Vincent v. State, 50 Tenn. 120 (1874).  Conflicting statements by one witness, unless corroborated by other evidence, generally cancel out each other.  De Grafenreid v. Nashville Ry. & Light. Co., 162 Tenn. 558, 39 S.W.2d 274 (1931); Robinson v. Currey, 153 S.W.3d 32, 40 (Tenn. Ct. App.2004) perm. app. denied.; Donaho v. Large, 25 Tenn. App. 433, 450, 158 S.W.2d 447 (1941).  When the contradictory statements are not material, it is a question of weight for the jury.  Nashville C. & St. L. Ry. Co. v. Reeves, 25 Tenn. App. 359, 157 S.W.2d 851 (1941).


T.P.I.  - CIVIL 2.22  


WITNESS WILLFULLY FALSE  

You may conclude that a witness deliberately lied about a fact that is important to your decision in the case.  If so, you may reject everything that witness said.  On the other hand, if you decide that the witness lied about some things but told the truth about others, you may accept the part you decide is true and you may reject the rest.

COMMENT

It would be error to instruct the jury that it “will”, “shall”, or “must” reject the entire testimony.  The rule is permissive only.  Tenn. Cent. R. Co. v. Morgan, 132 Tenn. 1, 175 S.W. 1148 (1915).  For the rule to apply,the false testimony must have been willfully given and not due merely to mistake.  McKinnon v. Michaud, 37 Tenn. App. 148, 260 S.W.2d 721 (1953).


T.P.I.  - CIVIL 2.23


ADMISSIONS IMPLIED FROM SILENCE


Sometimes silence may be an admission.  Under certain circumstances you may conclude that a party admitted or agreed with something that was said in that party’s presence.  Such evidence should be received with caution.


For you to draw the conclusion that a party adopted another’s statement or believed it to be true, you must find all of the following elements:


1.   That the party heard and understood the statement; and


2.   That there was a reasonable opportunity to reply; and


3.   That the party was in such physical and mental condition that the                        party reasonably could be expected to reply; and


4.   That the statement was made under such circumstances that it 
      would normally call for an answer; and


5.   That the party failed to respond or made an evasive response to the 
      statement.


You must find all of these elements before you can consider the party’s silence or evasive answer to be an admission.

USE NOTE


This instruction should be used with extreme caution and should not be used when the non-answered statement was by a peace officer accusing the party of a criminal offense.  This rule should be considered in the light of  Tenn. R. Evid. 403.2 and the evidence should be excluded when the probative value of the evidence is substantially outweighed by the dangers of unfair prejudice.


COMMENT


The general rule is that if an accusatory statement is made in the presence and hearing of the defendant and the defendant remains silent, though having an opportunity to speak, then the fact of the making of the statement and the silence of the accused are admissible in evidence.  Lovvorn v. State, 192 Tenn. 336, 241 S.W.2d 419 (1951).  It may be a jury question as to whether the person to be charged with an admission heard or understood the statement.


This rule should be considered in the light of  Tenn . R. Evid. 403.2 and the evidence should be excluded when the probative value of the evidence is substantially outweighed by the dangers of unfair prejudice.  Hulsey v. Bush, 839 S.W.2d 411, 413 (Tenn. App. 1992).  In certain situations, silence is an intentional communication and could constitute hearsay.  Id.

T.P.I. - CIVIL 2.24


PRIVILEGES

If a party claims the Fifth Amendment privilege against self incrimination as a basis to refuse to testify or to answer a question, whether at trial or in a deposition, you may infer that if that party had testified or had answered the question(s), the testimony or answer would have been adverse to that party.


USE NOTE


COMMENT

STATUTORY PRIVILEGES


Privileges are provided by statute and constitution.  Statutory privileges include:  Attorneys § 23-3-105; clergymen § 24-1-206;attorney’s detective § 24-1-209; husband-wife § 24-1-201; newsmen § 24-1-208; psychiatrist § 24-1-207; psychologists § 63-11-213; social workers § 63-23-107. 2007).


T.P.I.  - CIVIL 2.25


PHYSICAL LAWS, FACTS


You should consider all of the surrounding circumstances at the time of the event or occurrence when weighing the testimony of a witness.  A statement of fact should be disregarded if you find the statement is inherently impossible or contrary to universally recognized physical laws or well established physical facts.

COMMENT


Based upon Lowe v. Preferred Truck Leasing, Inc., 528 S.W.2d 38 (Tenn. App. 1975).

T.P.I.  - CIVIL 2.26


EVIDENCE OF SETTLEMENT

You may consider evidence that a witness who was also involved in this incident [collision] has compromised and settled the witness’ claim only for the purpose of deciding whether or not that witness has any interest or bias in this case.  You may not consider any settlement as an admission of liability for any loss or damage. 

COMMENT


See Tenn. Code Ann. § 29-11-105 (b). 


The payment of medical bills or similar offers should not be discouraged by making such an admission of negligence.  Such evidence is not competent as an admissiontending to show actionable negligence although it may be admissible for other matters such as control or identity of the injury causing apparatus.  Meegal v. Memphis Street Ry. Co., 34 Tenn. App. 403, 238 S.W.2d 519 (1950).

C.    Expert Testimony
T.P.I.  - Civil

Number
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T.P.I.  - CIVIL 2.30

EXPERT TESTIMONY -

DETERMINATION OF WEIGHT


Usually witnesses are not permitted to testify as to opinions or conclusions.  However, a witness who has scientific, technical, or other specialized knowledge, skill, experience, training, or education may be permitted to give testimony in the form of an opinion.  Those witnesses are often referred to as “expert witnesses.” 


You should determine the weight that should be given to each expert’s opinion [and resolve conflicts in the testimony of different expert witnesses].  You should consider:


1.
The education, qualifications, and experience of the witness[es]; 

and 


2.
The credibility of the witness[es]; and


3.
The facts relied upon by the witness[es] to support the opinion; and


4.
The reasoning used by witness[es] to arrive at the opinion.


You should consider each expert opinion and give it the weight, if any, that you think it deserves.  You are not required to accept the opinion of any expert.

USE NOTE


For expert testimony on the standard of care in a professional malpractice case, see T.P.I. -  Civil 6.05 and 6.18.


COMMENT


To give expert testimony, one must be particularly skilled, learned or experienced in a science, art, trade, business, profession or vocation.  The expert must possess a thorough knowledge of the subject matter of the line of inquiry upon which testimony is offered which is not within the general knowledge and experience of the average person.  Kinley v. Tenn. State Mutual Ins. Co., 620 S.W.2d 79 (Tenn. 1981); Otis v. Cambridge Mutual Fire Ins. Co., 850 S.W.2d 439 (Tenn. 1992).  There must be some showing that the witness has some special as well as practical knowledge of the subject that he is testifying about.  Johnson v. Attkisson, 722 S.W.2d 390 (Tenn. App. 1986).


Expert testimony is advisory only and its value is to be determined by the jury.  Chambers v. Bradley Cty., 53 Tenn. App. 455, 384 S.W.2d 43 (1964). The fact finder is not required to accept or reject in its entirety the testimony of any particular expert.  Reeves v. Olsen, 691 S.W.2d 527 (Tenn. 1985).  Where a verdict is entirely dependent upon expert opinion evidence, there must be evidence to support the verdict.


Although the treatment of a fracture is beyond the scope of expertise of a chiropractor, an opinion may be given as to the  effect of such an injury upon the spine 

and any resulting spinal disability.  Smith v. Hale, 528 S.W.2d 543 (Tenn. 1975).


An opinion of an expert must be based upon facts, proved or assumed, sufficient to form a basis for an opinion, and cannot be invoked to supply the substantial facts necessary to support that conclusion.   Expert opinion is inadmissible if its factual foundation is nebulous.  Parker v. Prince, 656 S.W.2d 391 (Tenn. App. 1983).

LAY OPINION TESTIMONY   


A lay witness can testify in the form of opinions where:


(1)
The opinions or inferences do not
 require a special knowledge, skill, experience,
 or training;


(2)
The witness cannot readily and
 with equal accuracy and adequacy
 communicate what the witness has perceived
 to the trier of fact without testifying in terms
 of opinions or inferences; and


(3)
The opinions and inferences will
 not mislead the trier of fact to the prejudice of 
the objecting party.  Harwell v. Walton, 820
 S.W.2d 116 (Tenn. App. 1991).


This testimony can be admissible when it describes observed facts in the only way in which they can clearly be described; but it is limited to those circumstances where facts perceived by the senses are numerous and it is difficult to describe them adequately to the jury; and the conclusion to be drawn is simple and within the range of common experience; and the witness can relate what has been seen more accurately and more easily by stating his conclusion than by attempting to detail the facts.  Blackburn v. Murphy, 737 S.W.2d 529, 532 (Tenn. 1987).

PHYSICIAN   


For the testimony of a physician to be admissible, it should show that the [predicted] result is reasonably certain  and not a mere likelihood or possibility.  Primm v. Wickes Lumber Co., 845 S.W.2d 768 (Tenn. App. 1992).  Testimony of experts as to the probable cause of injury is subject to the same rules as applied in the case of probable effect of injury. Id.


The trial court must determine whether the offered expert evidence will substantially assist the trier of fact in its factual determination and whether the facts and data underlying the evidence indicate a lack of trustworthiness. The court may consider: (1) whether scientific evidence has been tested and the methodology with which it has been tested; (2) whether the evidence has been subjected to peer review or publication; (3) whether a potential rate of error is known; (4) whether the evidence is generally accepted in the scientific community; and (5) whether the expert’s research in the field has been conducted independent of litigation. McDaniel v. CSX Transp., Inc., 955 S.W.2d 257 (Tenn. 1997), cert denied, 524 U.S. 915, 118 S.Ct. 2296, 141 L.Ed.2d 157 (1998).

T.P.I.  - CIVIL 2.31

HYPOTHETICAL QUESTION


An expert witness was asked to assume  that certain facts were true and to give an opinion based upon that assumption.  This is called a hypothetical question.  You must determine if any fact assumed by the witness has not been established by the evidence and the effect of that omission, if any, upon the value of the opinion.

USE NOTE


A hypothetical question based on nonexistent facts should have no value.  McCay v. Mitchell, 62 Tenn. App. 424, 463 S.W.2d 710 (1970).  The instruction at issue in that case would tell the jury to disregard the answer when the evidence fails to establish the truth of any of the asserted material facts in the hypothetical question.  This instruction assumes that there is at least a question of whether there are enough established facts to give the opinion some value.  The instruction may have to be modified if a fact vital to the opinion is at issue.

COMMENT

EXPERIMENTS:  Experiments made under proper test conditions are competent evidence and are favorably received. Harwell v.Walton, 820 S.W.2d 116 (Tenn. App. 1991) citing Tenn. Juris, Evidence § 84.

.
T.P.I.  - CIVIL 2.32

COMPUTER ANIMATION


You have been shown a computer animated visualization. This visualization is intended by the party presenting it to help you understand the testimony [and opinion] of the witness by illustrating that testimony visually. Like the testimony of the witness, it may be accepted or rejected in whole or in part.


It is for you to decide what, if any, weight you will give to the  testimony of any witness.  If you find that the animation does not fairly and accurately depict the event that it is intended to portray or if it does not fairly or accurately illustrate the testimony of the witness, then you should disregard it.

USE NOTE


Refer to T.P.I.  - 2.33. 


This cautionary instruction should be given both when a computer animation is displayed and included in the concluding instructions.


If the purpose of the computer evidence is to illustrate and explain a witness’s testimony, courts usually refer to the evidence as an animation. In contrast, a simulation is based in scientific or physical principles and data entered into a computer, which is programmed to analyze the data and draw a conclusion from it, and courts generally require proof to show the validity of the science before the simulation evidence is admitted. This instruction deals with computer animations.


A computer animation offered to illustrate an expert’s opinion will not be admissible unless:


1.
   The expert testimony is itself admissible pursuant toMcDaniel and the applicable Tennessee Rules of Evidence; and


2.
   The computer animation is a fair and accurate depiction of the event it purports to portray.

T.P.I.  - CIVIL 2.33

COMPUTER SIMULATION


You have been shown a computer animated simulation which has been received as opinion evidence. This simulation should be considered the same as other expert opinion testimony and it may be accepted or rejected in whole or part.


It is for you to decide what, if any, weight you will give to any evidence. If you find that the simulation does not fairly and accurately depict the event that it is intended to portray or if the underlying data or process is not accurate or is not trustworthy,  then you should disregard it.

USE NOTE


Refer to T.P.I.  - 2.32. 


This cautionary instruction should be given both when a computer simulation is displayed and included in the concluding instructions.

A computer simulation is based on scientific or physical principles and data entered into a computer, which is programmed to analyze the data and draw a conclusion from it, and courts generally require proof to show the validity of the underlying science before the simulation evidence is admitted. See State v. Farner, 66 S.W.3d 188, 208-209 (Tenn. 2001).
In the case of a non-party witness that invokes the Fifth Amendment, there are a number of factors that the judge must consider in determining whether to instruct the jury on an adverse inference against a party to the lawsuit:





	1.The nature of the relationship of the non-party to the party;





	2.The degree of control the party has invested in then non-party witness in regard to the key facts and subject matter of the litigation;





	3.The compatibility of the interests of the party and non-party witness in the outcome of the litigation (i.e., whether the assertion of the privilege advances both their interests); and





	4.Whether the non-party witness was a key figure in the lawsuit and played a controlling role in respect to any issues in the case.





For a discussion on the analysis required to determine the consequence to a party when a non-party invokes the Fifth Amendment, see Levine v. March, 266 S.W.3d 426 (Tenn. Ct. App. 2007). 





	If the judge determines that the jury should be instructed, then the following instruction is recommended:





	If a non-party witness claims the Fifth Amendment privilege against self incrimination as a basis to refuse to testify or to answer a question, whether at trial or in a deposition, you may infer that the testimony of the witness would have been adverse to the party with whom that witness is related or aligned.
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