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CHAPTER 4

TORT LAW - SPECIAL DOCTRINES
T.P.I.  ‒ Civil

Number

A.  Res Ipsa Loquitur

Res Ipsa Loquitur
4.01


T.P.I.  - CIVIL 4.01


RES IPSA LOQUITUR


In this case, plaintiff contends  you should infer from the occurrence that defendant was negligent and the defendant’s  negligence caused the occurrence.  In order to draw this inference, you must find: 


1. 
That the device [activity] does not ordinarily cause such an occurrence unless it has been carelessly [constructed] [inspected] [used]; and


2.
That defendant was in exclusive control or management of the device [activity] at the time of the occurrence.


If you find these elements exist you may infer defendant was negligent unless you decide there is sufficient evidence to overcome that inference. The defendant may overcome the inference of negligence by showing that defendant did use due care or that the occurrence was brought about by a cause other than the defendant’s negligence.


USE NOTE


With regard to medical malpractice, see T.P.I. - Civil 6.19 & 6.20.


COMMENT

Cases decided before  TA \c 1 \s "McIntyre v. Balentine" \l "McIntyre v. Balentine" McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992)


This doctrine is but one form of circumstantial evidence from which the trier of fact may infer negligence.  The trier of fact is permitted, not compelled, to draw the inference of negligence.  When the doctrine is applied, it relieves the plaintiff from proving the defendant guilty of specific negligence.  It does not relieve the plaintiff of the responsibility of proving the defendant at fault and the inference can be rebutted by proof that the defendant had exercised reasonable care under the circumstances.   TA \c 2 \s "Summit Hill Associates v. Knoxville Utilities Board" \l "Summit Hill Associates v. Knoxville Utilities Board" Summit Hill Associates v. Knoxville Utilities Board, 667 S.W.2d 91 (Tenn. App. 1983);  TA \c 3 \s "Mullins v. Precision Rubber Products Corp." \l "Mullins v. Precision Rubber Products Corp." Mullins v. Precision Rubber Products Corp., 671 S.W.2d 496 (Tenn. App. 1984);   TA \c 4 \s "Underwood v. HCA Health Serv. of Tenn" \l "Underwood v. HCA Health Serv. of Tenn" Underwood v. HCA Health Serv. of Tenn., 892 S.W.2d 423 (Tenn. App. 1994).


In  TA \c 5 \s "Hudson v. Stepp" \l "Hudson v. Stepp" Hudson v. Stepp, 54 Tenn. App. 640, 393 S.W.2d 301 (1965), different procedural effects supported by Tennessee decisions are set out:


1.
It warrants an inference of negligence which the jury may draw or not.


2.
 It raises a presumption of negligence which requires the jury to find negligence if defendant does not produce evidence sufficient to rebut it.


3.
It not only raises such a presumption but also shifts the ultimate burden of proof to defendant, requiring him to prove that the injury was not caused by his negligence.


If 2 or 3 is to be followed, caution is suggested. 


 TA \c 6 \s "Swiney v. Malone Freight Lines" \l "Swiney v. Malone Freight Lines" Swiney v. Malone Freight Lines, 545 S.W.2d 112 (Tenn. App. 1976), discusses the quantum of proof necessary to entitle defendant to a directed verdict where the doctrine is applicable under plaintiff’s proof and adopts Prosser (Fourth) on Torts, p. 233.  Here, the Court, in effect, applied the doctrine to defendant’s attempted explanation and found the explanation insufficient in not excluding possible explanations in accord with negligence.  A vigorous dissent argued that the Court erroneously had shifted the burden of proof to the defendant to show his lack of negligence.


The real problem lies in whether the burden of proof actually shifts to defendant or whether he has merely the burden of going forward with the evidence.  The Western Section holds the burden does not shift.   TA \c 7 \s "Ford v. Roddy Mfg. Co." \l "Ford v. Roddy Mfg. Co." Ford v. Roddy Mfg. Co., 60 Tenn. App. 495, 448 S.W.2d 433, 439 (1969).


In  TA \c 8 \s "Lassetter v. Henson" \l "Lassetter v. Henson" Lassetter v. Henson, 588 S.W.2d 315, 320 (Tenn. App. 1979), the Western Section reaffirmed that the burden of proof does not shift from plaintiff, citing  TA \c 9 \s "Sweeny v. Erving" \l "Sweeny v. Erving" Sweeny v. Errving, 228 U.S. 233, 33 S.Ct. 416, 57 L.Ed. 815 (1913).  Res ipsa means that the facts of the occurrence warrant, not compel, the inference of negligence; they furnish circumstantial evidence to be weighed, not necessarily accepted; they call for explanation or rebuttal, not require it.


Where general negligence is charged and the jury may infer negligence from circumstantial evidence, res ipsa should be charged even if not pled.   TA \c 10 \s "Greer v. Lawhon" \l "Greer v. Lawhon" Greer v. Lawhon, 600 S.W.2d 742 (Tenn. App. 1980).


The very heart of the res ipsa doctrine is that the injury complained of does not ordinarily occur absent negligence on the part of the person who has the instrumentality used in his exclusive control.  Proof of negligence by res ipsa does not necessarily constitute proof of causation.   TA \c 11 \s "German v. Nichopoulos" \l "German v. Nichopoulos" German v. Nichopoulos, 577 S.W.2d 197 (Tenn. App. 1978).  The doctrine permits a fact-finder to infer that a defendant was negligent when the circumstances surrounding the injury would cause a reasonable person to conclude that the injury would not have occurred had it not been for the defendant’s negligence.  Underwood v. HCA Health Serv. of Tenn., 892 S.W.2d 423 (Tenn. App. 1994).


While plaintiffs relying upon res ipsa need not prove specific acts of negligence, their evidence must be sufficient to enable the fact finder to conclude that the injury was caused, more probably than not, by the defendant’s negligence rather than by any other cause.   Underwood v. HCA Health Serv. of Tenn., 892 S.W.2d 423 (Tenn. App. 1994).  The balance of the probabilities must enable the fact finder to make more than a sheer leap of faith.   Underwood v. HCA Health Serv. of Tenn., supra.

B.  Intoxication

T.P.I. ‒ Civil

Number    

Definition
4.10

Intoxication as Negligence
4.11

Dram Shop Action Against Seller of Alcoholic Beverages
4.12

T.P.I. ‒ CIVIL 4.10

DEFINITION
   
A person is intoxicated when that person’s physical and mental abilities are impaired as a result of [drinking an alcoholic beverage] [or] [the use of any drug].  The impairment must be to the extent that the person is unable to act with ordinary or reasonable care, as would a sober person under the same or similar circumstances.

USE NOTE

This instruction may be used with Tenn. Code Ann. §§ 55-10-401 and 55-10-406.

COMMENT

Voluntary intoxication does not relieve one from the consequences of a person’s own negligence.   TA \c 12 \s "Kirksey v. Overton Pub, Inc." \l "Kirksey v. Overton Pub, Inc." Kirksey v. Overton Pub, Inc., 

739  S.W.2d 230 (Tenn. App. 1987); 804 S.W.2d 68 (Tenn. App. 1990).


The results of blood alcohol tests are regularly admitted and considered in civil cases.  
(Tenn. 1992).


While " 
Brookins v. The Round Table TA \c 1 \s "" \l "" Brookins v. The Round Table, Inc., 624 S.W.2d 547 (Tenn. 1981) held that whether the sale of intoxicants is theproximate cause of subsequent injuries is essentially a question of foreseeability, it is pointed out in  TA \c 14 \s "Worley v. Weigels, Inc." \l "Worley v. Weigels, Inc." Worley v. Weigels, Inc., 919 S.W.2d 589 (Tenn.1996) that Tenn. Code Ann. § 57-10-101, 102 provides that it is the consumption of (alcohol) rather than the (sale) which is the proximate cause of injuries inflicted by an intoxicated person and no damages may be awarded against a seller of alcohol unless the sale was made to a person known to be under 21 years of age or was then intoxicated and that the buyer caused the injury of death by the consumption of the alcohol. 
T.P.I. - CIVIL 4.11


INTOXICATION AS NEGLIGENCE


An intoxicated person is held to the same standard of reasonable care as a sober person.  Intoxication is not an excuse for the failure to act as a reasonably careful person.  


In determining whether or not a person was negligent, you should consider whether or not that person was intoxicated at the time of the occurrence together with all other evidence. 


[A person who has become voluntarily intoxicated is required to use the same care as that of a sober person.]


USE NOTE


This instruction applies only to a negligence case and should not be used when the issue includes such matters as capacity to contract. Birdsong v. Birdsong, 39 Tenn. (2 Head) 289 (1859).


COMMENT


Voluntary intoxication does not relieve one of the consequences of his own negligence. Kirksey v. Overton Pub, Inc., 739  S.W.2d 230 (Tenn. App. 1987).  


A minor who is driving an automobile while intoxicated is held to the same standard of care as an adult for negligence purposes. Cook v. Spinnaker’s of Rivergate, 878 S.W.2d 934 (Tenn. 1994).  


Even when plaintiff and defendant are both drunk, comparative fault is still a question to be submitted to the jury.  LaRue v. 1817 Lake Inc., 966 S.W. 2d 423 (Tenn. App.1997).

T.P.I. – CIVIL 4.12

DRAM SHOP ACTION AGAINST 

SELLER OF ALCOHOLIC BEVERAGE

To find      (defendant furnisher)            responsible for [injuries to (plaintiff)       ] [death of   (deceased)       ],      (plaintiff)      must prove beyond a reasonable doubt:

1. 
The sale of alcoholic beverage(s) by      (defendant furnisher)      was a legal cause of the [injuries to 
  (plaintiff)       ] [death of   (deceased)]; and

2. 
(a) (Defendant furnisher)            sold the alcoholic beverage to a person known to be under the age of twenty-one (21) and that such person caused the [injuries to   (plaintiff)       ] [death of   (deceased)       ] as the direct result of the consumption of the alcoholic beverage; 

(b)  (Defendant furnisher)             sold the alcoholic beverage to an obviously intoxicated person and such person caused the [injuries to (plaintiff)       ] [death of   (deceased)       ] as the direct result of the consumption of the alcoholic beverage.

Proof beyond a reasonable doubt is a higher standard of proof than that required by proof by a preponderance of the evidence.  Proof beyond a reasonable doubt does not require absolute certainty, but requires that you find with such certainty that the mind rests easily that there was a sale of an alcoholic beverage that was a legal cause of the accident.

USE NOTE


See Tennessee Dram Shop Act at Tenn. Code Ann. § 57-10-101 and 102.




The person who is furnished alcohol, or their estate, has no cause of action under this provision.  The Dram Shop Act applies only to third parties who are injured by the intoxicated person in actions against furnishers of alcohol.  Montgomery Ex Re. Montgomery v. Kali Orexi, 303 S.W.3d 281 (Tenn. Ct. App. 2009).


Paragraph 2(a) should be charged only when the person to whom alcohol was sold is under the age of twenty-one (21).  Only paragraph 2(b) should be charged when the person to whom alcohol was sold is over the age of twenty-one (21).  Under appropriate circumstances, both 2(a) and 2(b) should be charged.

COMMENT

One who simply furnishes (as opposed to one who sells) alcohol beverages to another is not a legal cause of injuries to another as a matter of law, cannot be allocated fault by the fact-finder, and thus should not be listed on the jury verdict form.  Biscan v. Brown, 160 S.W.3d 462, 473-474 (Tenn. 2005) (non-party minor collectedmoney from other minors to illegally purchase alcohol was not a seller of alcohol and under T.C.A. § 57-10-101 could not be a cause of injuries to person injured by one of minor who consumed the alcohol).

C.  Assumption of the Risk

T.P.I. - Civil

Number

Express Assumption of the Risk 
4.15


T.P.I. - CIVIL 4.15

EXPRESS ASSUMPTION OF THE RISK
Express assumption of the risk occurs when a person knowingly, willingly and expressly consents to be exposed to a dangerous condition or activity.  A person who expressly assumes a risk cannot recover for a resulting injury.

The defendant must prove by a preponderance of the evidence that, prior to the time of the injury, the plaintiff agreed to accept the particular risk of harm that caused the injury.  The agreement to accept the risk may be by release, waiver, or other words excusing responsibility.

If you find that the plaintiff has agreed to assume the risk of harm arising from the defendant’s negligent conduct, you will return a verdict for the defendant. 


USE NOTE

T.P.I. - Civil 4.30 has been withdrawn in its original form because of the decision of the Supreme Court in Perez v. McConkey, 872 S.W.2d 897 (Tenn. 1994), in which the rule of McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992), was extended to non-contractual assumption of the risk.  It cannot be used in cases of willful or gross negligence or cases which would offend public policy.  As to rental contracts, see Crawford v. Buckner, 839 S.W.2d 754 (Tenn. 1992).

COMMENT

Cases previously commented upon were decided prior to McIntyre, supra.

D.  Dangerous Activity

 T.P.I. ‒ Civil

      Number

Care Required When One Must Work in a Dangerous Activity 
 4.20

High Duty of Care in Dangerous Activity 
4.21

Duty When Engaged in Electrical Activity 
4.22

Ultra-Hazardous Activities - Strict Liability
4.23

T.P.I.  - CIVIL 4.20

CARE REQUIRED WHEN ONE MUST WORK IN A


DANGEROUS ACTIVITY
In determining the degree of care required of a person who must work in a dangerous occupation or activity, you should consider the following:

1. Whether the occupation or activity involves unusual risks of injury;

2. Whether the occupation or activity requires the person to take risks that a reasonable person would avoid; and

3. Whether and to what extent the requirements of the occupation or activity limit the care that a person can take for safety.

USE NOTE


This instruction is designed for use when a plaintiff, being required to take more risks than normal, is charged with fault or assumption of the risk.  For example, he may have to work in a public road and is hit by a car.

COMMENT

This rule is analogous to that found in Hellon v. Trotwood Apartments, Inc., 62 Tenn. App. 203, 460 S.W.2d 372 (1970), where the known danger is not readily avoidable and is such as to effectively obstruct the path of plaintiff, plaintiff is put to the decision of whether to take the inevitable riskof proceeding through the danger or abandon the intended course and destination altogether.  The question of whether the plaintiff undertook a greater risk than an ordinary prudent person would take under the circumstances is usually one for the jury.

T.P.I. ‒ CIVIL 4.21


HIGH DUTY OF CARE IN DANGEROUS ACTIVITY


Because of the great danger involved in            (Describe activity)                a reasonably careful person will use extreme caution in that activity.

T.P.I. - CIVIL 4.22


DUTY WHEN ENGAGED 

IN ELECTRICAL ACTIVITY


The handling of electricity is a dangerous activity.   Anyone who works with or is in the business of transmitting electricity is required to use the highest degree of care. 


When suppliers of electricity have used the high degree of care required of them, the acts of a person who needlessly and heedlessly comes in contact with electricity may be found to be the legal cause of any resulting injury.

USE NOTE


This instruction is to be used in cases involving injuries to persons who are not employed for the specific purpose of erecting or repairing transmission lines.  For cases involving injuries to persons employed for the specific purpose of erecting or repairing transmission lines, the duty should be expressed in terms of reasonable care, commensurate with the risks and dangers involved.  See Wilson v. Electric Power Bd. of Chattanooga, 544 S.W.2d 92 (Tenn. 1976).


COMMENT


Cases decided prior to McIntyre, supra.


Suppliers of electricity are burdened with the requirement that they exercise the highest degree of care which skill and foresight can obtain.  Phelps v. Magnavox Co. of Tenn., 497 S.W.2d 898 (Tenn. App. 1972); International Harvester Co. v. Sartain, 32Tenn. App. 425, 222 S.W.2d 854 (1948).

Suppliers of electricity are not insurers, and one who voluntarily and heedlessly puts himself in contact therewith is subject to the defense of contributory fault.  City of Chattanooga v. Shackleford, 41 Tenn. App. 734, 298 S.W.2d 743 (1956).

T.P.I.  – CIVIL 4.23
ULTRA-HAZARDOUS ACTIVITIES  -

STRICT LIABILITY
________________ is an ultra-hazardous activity. One engaged in an ultra-hazardous activity is responsible for injuries or damages legally caused by that activity although the defendant has used the utmost care to prevent the harm. The care or lack of care used by the defendant in carrying out the activity should not be considered in determining fault.
USE NOTE


It is the committee’s opinion that the determination whether an activity is an ultra-hazardous activity is a question of law to be decided by the court.



Courts in Tennessee have traditionally classified ultra-hazardous activities as those presenting an abnormally dangerous risk of injury to persons or their property. The Restatement (Second) of Torts § 520 uses the phrase “abnormally dangerous activity.”  No single factor is dispositive of the question of whether an activity is abnormally dangerous.  In determining whether an activity is abnormally dangerous the court must balance all relevant factors.


Restatement (Second) of Torts § 520 sets out the following factors for determining whether an activity is abnormally dangerous: (a) existence of a high degree of risk of some harm to the person, land or chattels of others; (b) likelihood that the harm that results from it will be great; (c) inability to eliminate the risk by the exercise of reasonable care; (d) extent to which the activity is not a matter of common usage; (e) inappropriateness of the activity to the place where it is carried on; (f) extent to which its value to the community is outweighed by its dangerous attributes.  Leatherwood v. Wadley, 121 S.W.3d 682, 699 (Tenn. Ct. App. 2003) (held automobile racing is not an ultra-hazardous activity). Concklin v. Holland, 138 S.W.3d 215 (Tenn. Ct. App. 2003) (Use of alcohol and drugs held not to be included as an ultra-hazardous activity).


Restatement (Second) of Torts § 519 (1977) provides that “one who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.” Concklin v. Holland, supra, at 222.


Examples of ultra-hazardous activities giving rise to strict liability are “the carrying out of blasting operations, the storage of explosives or harmful chemicals and the harboring of wild animals.” Leatherwood v. Wadley, supra.


Ultra-hazardous activities are not the same as dangerous activities which are covered by TPI Civil 4.21 and 4.22.
E.  Volunteers

 T.P.I. ‒ Civil

     Number

Volunteers
4.30

Duty to Render Aid
4.31

T.P.I. - CIVIL 4.30


VOLUNTEERS

There is no automatic duty to help a person in danger.  If someone having no special duty voluntarily undertakes to aid another person, there is no responsibility for resulting damages unless the aid is rendered in such a manner that it would be considered gross negligence.  Negligence is a failure to use ordinary care.  Gross negligence includes not only the failure to exercise ordinary care but also a conscious disregard for the rights and safety of others or a callous indifference to the consequences of one’s actions or failure to act.

USE NOTE


This instruction is based upon the “Good Samaritan Law”, Tenn. Code Ann. § 63-6-218.  Its application is limited to persons who are not under some preexisting duty to render aid.  Lindsey v. Miami Development Corp., 689 S.W.2d 856 (Tenn. 1985).  Compare T.P.I. - Civil 4.31.


On gross negligence, see Davidson v. Power Board of the City of Pulaski, 686 S.W.2d 581 (Tenn. App. 1984); Thomason v. Wayne County, 611 S.W.2d 585 (Tenn. App. 1980).

T.P.I. - CIVIL 4.31

DUTY TO RENDER AID


Ordinarily, a person does not have a duty to aid another unless some special relationship between the parties creates a duty to render aid.  The duty to render aid created by a special relationship is a duty to use reasonable care under the circumstances.


[A common carrier is required to take reasonable affirmative steps to aid a passenger in peril.] [An innkeeper is required to take affirmative steps to aid guests in peril.] [The relationship between persons on property open to the public and the possessor of that property justifies creation of a duty to render aid.] [A social guest-host relationship creates a duty to render aid.] [In the case of sick persons who are social guests, the person under the duty is not required to give aid to one whom that person has no reason to believe to be ill.] 

USE NOTE


The Tennessee “Good Samaritan Law”, found in Tenn. Code Ann. § 63-6-218, protects any person who, in good faith, renders emergency care at the scene of a medical emergency unless he is guilty of gross negligence.  It has been said that the purpose of a statute such as that one is to induce voluntary aid by removing the fear of potential liability which acts as an impediment to that conduct.  Thus, such statutes are directed towards persons who are not under some preexisting duty to render aid and do not protect a defendant who has a preexisting duty to render aid to the plaintiff.  Lindsey v. Miami Development Corp., 689 S.W.2d 856 (Tenn. 1985).  Therefore, the giving of the above instructions to the jury will depend on whether or not the court finds that there is evidence of a duty on the part of the defendant to give aid to the plaintiff.  Compare T.P.I. - Civil 4.30.


Give only the appropriate example from paragraph two of the instructions above.


F.  Emotional Distress

T.P.I. ‒ Civil

Number

Intentional Infliction of Emotional Distress
4.35

Negligent Infliction of Emotional Distress – (Stand Alone Claim)
4.36

Negligent Infliction of Emotional Distress – (Bystander Claim)
4.37

Negligent Infliction of Emotional Distress – (Non-Bystander Claim)

4.38


T.P.I. - CIVIL 4.35


INTENTIONAL INFLICTION 

OF EMOTIONAL DISTRESS


To recover for intentional or reckless infliction of emotional distress in this case, [plaintiff] must prove all of the following:

1.
[Defendant]'s conduct was intentional or reckless, and

2.
[Defendant]'s conduct was so outrageous that it is not tolerated by a civilized society, and


3.
The conduct caused serious mental injury to [plaintiff]. 

A mental injury is serious if it causes a significant impairment to the daily life of a normally constituted person.


USE NOTE


As noted in Restatement (Second) of Torts § 46, Comment g, the exercise of legal rights in a permissible way or actions in self-defense may be privileged. 

COMMENT


It is a question of law as to whether the conduct is extreme enough to be considered by the jury.  There are several statements in the cases as to what is insufficient.  “Liability clearly does not extend to mere insults, indignities, threats, annoyances, petty oppression, or other trivialities.”  Johnson v. Woman’s Hospital, 527 S.W.2d 133, 138(Tenn. App. 1975); Swallows v. Western Electric Co., Inc., 543 S.W.2d 581 (Tenn. 1976).  It is not enough that the defendant has acted with a tortious intent or even a criminal intent or that he intended to inflict emotional distress or acted maliciously.  Goldfarb v. Baker, 547 S.W.2d 567 (Tenn. 1977).  Conduct which would be intolerable ifunprovoked may be excused if it results from annoyance or distress but acts of an obviously heartless, flagrant or extortionate character are actionable.  Goldfarb v. Baker, supra.

Element two of the cause of action requires the conduct be “outrageous.” A recent decision of the Tennessee Court of Appeals turned to the Restatement (Second) of Torts for guidance on what level of conduct rises to “outrageous” conduct.

“The cases thus far decided have found liability only where the defendant's conduct has been extreme and outrageous. It has not been enough that the defendant has acted with an intent which is tortious or even criminal, or that he has intended to inflict emotional distress, or even that his conduct has been characterized by “malice,” or a degree of aggravation which would entitle the plaintiff to punitive damages for another tort. Liability has been found only where the conduct has been so outrageous, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community. Generally, the case is one in which the recitation of the facts to an average member of the community would arouse his resentment against the actor, and lead him to exclaim, “Outrageous!”
The liability clearly does not extend to mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities. The rough edges of our society are still in need of a good deal of filing down, and in the meantime plaintiffs must necessarily be expected and required to be hardened to a certain amount of rough language, and to occasional acts that are definitely inconsiderate and unkind. There is no occasion for the law to intervene in every case where some one's feelings are hurt. There must still be freedom to express an unflattering opinion, and some safety valve must be left through which irascible tempers may blow off relatively harmless steam. It is only where there is a special relation between the parties, as stated in § 48, that there may be recovery for insults not amounting to extreme outrage.”
Odom v. Claiborne County, Tennessee, 498 S.W.3d 882, 887 (Tenn. Ct. App. 2016) citing Restatement (Second) of Torts § 46 cmt. d (emphasis added and internal citation omitted).

Applying this standard, the Court of Appeals affirmed the dismissal of an outrageous conduct claim which alleged that an attorney general called one plaintiff a “jerk,” a “troublemaker,” and a “bitch.” The Court said “[w]hile all three of these comments were derogatory and inappropriate in nature, none of them rise to the high standard of outrageousness necessary to sustain a claim for intentional infliction of emotional distress. As the Restatement makes clear, ‘liability … does not extend to mere insults, indignities … or other trivialities.’” Id

Definitions discussed.  Moorhead v. J. C. Penney Co., Inc., 555 S.W.2d 713 (Tenn. 1977); Dunbar v. Strimas, 632 S.W.2d 558 (Tenn. App. 1981).


See also Gann v. Key, 758 S.W.2d 538 (Tenn. App. 1988); and Bain v. Wells, 936 S.W.2d 618 (Tenn. 1937).


Plaintiffs normally will not be required to support their claims of serious mental injury by expert proof in cases of intentional 

emotional distress.  Miller v. Willbanks, 8 S.W.3d 607 (Tenn. 1999). 


The Tennessee Supreme Court has made it clear that intentional infliction of emotional distress is a single cause action, whether proven by intentional or reckless conduct, and that there are no separate causes of action for reckless infliction of emotional distress or for outrageous conduct.  Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 (Tenn. 2012).

In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 (Tenn. 2012), the Court provided a non-exhaustive list of factors that could support a plaintiff’s claim that he or she has suffered a serious mental injury:

(1) Evidence of physiological manifestations of emotional distress, including but not limited to nausea, vomiting, headaches, severe weight loss or gain, and the like;
[image: image1.wmf]
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(2) Evidence of psychological manifestations of emotional distress, including but not limited to sleeplessness, depression, anxiety, crying spells or emotional outbursts, nightmares, drug and/or alcohol abuse, and unpleasant mental reactions such as fright, horror, grief, shame, humiliation, embarrassment, anger, chagrin, disappointment, and worry;
(3) Evidence that the plaintiff sought medical treatment, was diagnosed with a medical or psychiatric disorder such as post-traumatic stress disorder, clinical depression, traumatically induced neurosis or psychosis, or phobia, and/or was prescribed medication;

(4) Evidence regarding the duration and intensity of the claimant's physiological symptoms, psychological symptoms, and medical treatment;
(5) Other evidence that the defendant's conduct caused the plaintiff to suffer significant impairment in his or her daily functioning; and
(6) In certain instances, the extreme and outrageous character of the defendant's conduct is itself important evidence of serious mental injury. [Note: This factor is not applicable in negligent infliction of emotional distress cases.]


T.P.I.  - CIVIL 4.36


NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS –

(STAND ALONE CLAIM)


To recover for negligent infliction of emotional distress, [plaintiff] must prove both of the following:

1. [Defendant] was negligent, and

2.
The negligence caused a serious mental injury to [plaintiff].
A mental injury is serious if it causes a significant impairment to the daily life of a normally constituted person. The mental injury must be established by expert medical or scientific proof.

USE NOTE


The term “stand alone claim” should not appear in instructions provided to the jury.  This differentiation in negligent infliction of emotional distress instructions is provided only for your information. 

COMMENT
This instruction is based on Camper v. Minor, 915 S.W.2d 427 (Tenn. 1996).  It applies only to “stand alone cases.” A “stand alone case” is one in which the plaintiff is directly involved in a tragic event and does not incur emotional distress simply by witnessingevents involving others.  It is contrasted with a “bystander case,” in which the emotional distress is experienced by a person not a party to the tragic event but who witnesses harm to another.

It is not necessary to instruct the jury on the difference between “stand alone” or “bystander” cases unless, of course, both claims are made in the case.

Plaintiff is required to establish each of the five elements of negligence: duty, breach of duty, injury or loss, causation in fact, and proximate cause.  Therefore, plaintiff must establish that the defendant’s negligence was the cause in fact of third person’s death or injury as well as plaintiff’s emotional injury, and also that the third person’s death or injury and plaintiff’s emotional injury was proximate and foreseeable results of defendant’s negligence.  Plaintiff’s physical location at the time to the event or accident must allow sensory observation and awareness of the accident by the plaintiff.  The injury to the third party was, or reasonably was perceived to be, serious or fatal.  A serious or severe emotional injury occurs when a reasonable person, normally constituted, would be unable to adequately cope with the mental stress engendered by the circumstances of the case. The claimed injury or impairment must be supported by expert medical or scientific proof.  Camper v. Minor, 915 S.W.2d 437 (Tenn. 1996).

The Tennessee Supreme Court re-affirmed the need for expert medical or scientific proof of plaintiff’s emotional injuries in cases involving negligent inflection of emotional distress in Miller v. Willbanks, 8 S.W.3d 607 (Tenn. 1999).

When emotional injuries are a parasitic consequence of negligent conduct that results in multiple types of damages, there is no need to impose special pleading or proof requirements that apply to “stand alone” emotional distress claims.  Amos v. Vanderbilt University, 62 S.W.3d 133 (Tenn. 2001).

When a NIED suit is a stand alone claim, simultaneously filing a wrongful death suit does not eliminate the Plaintiff’s burden of proving severe emotional injury by medical or scientific proof. Flax v. DaimlerChrysler Corp., 272 S.W.3d 521 (Tenn. 2009).

In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 (Tenn. 2012), the Court provided a non-exhaustive list of factors that could support a plaintiff’s claim that he or she has suffered a serious mental injury (See comment to T.P.I Civil 4.35).

Injury-producing event was not required to be sudden to support parents' bystander negligent infliction of emotional distress (NIED) claim against hospital, alleging that parents witnessed a series of events in which hospital promised to provide specific care to child, all while failing to provide the promised care, which led to child's cardiac arrest and eventual death, but rather series of failures over a specific period of time constituted injury-producing event for purposes of bystander NIED claim. Henderson v. Vanderbilt University, 534 S.W.3d 426 (Tenn. Ct. App. 2017).

T.P.I.  - CIVIL 4.37


NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS –

(BYSTANDER CLAIM)

To recover for negligent infliction of emotional distress, [plaintiff] must prove all of the following:

1. [Defendant] was negligent and caused physical injury to   



[ ______________________ ], and


2.
[Plaintiff] saw or heard the event causing the injury, and


3.
[Plaintiff] reasonably believed the physical injury to 



[ ______________________ ] was serious, and


4.
[Defendant]’s negligence caused a serious mental injury to [plaintiff].

A mental injury is serious if it causes a significant impairment to the daily life of a normally constituted person. The mental injury must be established by expert medical or scientific proof.

USE NOTE
The term “bystander claim” should not appear in instructions provided to the jury.  This differentiation in negligent infliction of emotional distress instructions is provided only for your information. 

COMMENT


This instruction is based on Ramsey v. Beavers, 931 S.W.2d 527 (Tenn. 1996).
This instruction should not be given unless the trial judge has first determined that a jury question exists on the issue of foreseeability of emotional injury.  Tennessee law does not require that the person claiming emotional injury be related to the injured or deceased third party.  Lourcey v. Estate of Scarlett, 146 S.W.3d 48, 52 (Tenn. 2004).

In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 (Tenn. 2012), the Court provided a non-exhaustive list of factors that could support a plaintiff’s claim that he or she has suffered a serious mental injury (See comment to T.P.I Civil 4.35).
A NIED claim cannot arise out of a negligent destruction of property. Lane v. Estate of Leggett, No. m2016-00448-COA-R3-CV (Tenn. Ct. App. Mar. 29, 2017).

T.P.I.  - CIVIL 4.38

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS –

(NON-BYSTANDER CLAIM/OBSERVATION OF DEATH OR INJURY ONLY)

To recover for negligent infliction of emotional distress in this case, [plaintiff] must prove all of the following:

1. The actual or apparent death or serious physical injury of another was caused by [defendant]’s negligence, and 

2. The existence of a close personal relationship between [plaintiff] and the deceased or injured person, and 

3. [Plaintiff]’s observation of the actual or apparent death or serious physical injury at the scene of the accident before the scene has been materially altered, and

4. [Plaintiff] suffered serious mental injury, and

5. The serious mental injury was caused by [plaintiff]’s observation of the death or injury.

A mental injury is serious if it causes a significant impairment to the daily life of a normally constituted person. The mental injury must be established by expert medical or scientific proof.

COMMENT


This instruction is based upon Eskin v. Bartee, 262 S.W.3d 727 (Tenn. 2008).


In Rogers v. Louisville Land Co., et al., 367 S.W.3d 196 (Tenn. 2012), the Court provided a non-exhaustive list of factors that could support a plaintiff’s claim that he or she has suffered a serious mental injury (See comment to T.P.I Civil 4.35).


A NIED claim cannot arise out of a negligent destruction of property. Lane v. Estate of Leggett, No. 2016-00448-COA-R3-CV (Tenn. Ct. App. Mar. 29, 2017).
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G.  Rescue Doctrine

T.P.I. ‒  Civil

Number

Emergency Situation - Rescue of a Person
4.50
Emergency Situation - Rescue to Property
4.51


T.P.I. - CIVIL 4.50


EMERGENCY SITUATION - RESCUE OF A PERSON


A person who is injured while attempting to rescue another from peril in an emergency situation is not negligent merely because the rescue may be dangerous. The law encourages efforts to save human life and approves of the natural impulse to respond to an urgent call for aid without complete regard for one’s own safety.  An effort to preserve human life will not be considered negligent unless it is rashly or wantonly made.  Conduct is rash or wanton when it is undertaken in total disregard of the consequences.


If a person acted in an emergency situation to rescue another from peril and if the person’s conduct was not rash or wanton, the conduct is not negligent. If there was no peril or if the person’s conduct was rash or wanton, then you may find that person negligent.

USE NOTE


T.P.I. - Civil 4.50 is affected by the Supreme Court’s replacement of contributory negligence with comparative fault in McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992).


This instruction is designed to be used with the sudden emergency instruction, T.P.I. - Civil 3.08.  The emergency situation requiring rescue must have been created through the negligence or fault of the defendant or a person other than plaintiff.


COMMENT


This instruction and  T.P.I. ‒ Civil 4.51 are based upon Caldwell v. Ford Motor Co., 619 S.W.2d 534 (Tenn. App 1981), which contains a fine discussion of the rescue doctrine and the matter of foreseeability that gives rise to the doctrine, and Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994).


Plaintiff’s acceptance of the risk is not voluntary if he acted to avert harm to others. Hood v. Roadtec, Inc., 785 S.W.2d 359 (Tenn. App. 1989).

In comparing fault, the jury should consider the significance of what the party was trying to accomplish by the conduct, such as an attempt to save another’s life.  Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994).

T.P.I. - CIVIL 4.51

EMERGENCY SITUATION - RESCUE OF PROPERTY

A person who is injured while attempting to protect or preserve property is not negligent merely because the rescue may be dangerous. Every person has a right to protect one’s own property from loss or damage provided reasonable care for personal safety is used.  Reasonable care means that degree of care that a reasonably careful person would use under similar emergency circumstances.


If you find that a person who had an ownership or possessory interest in property was attempting to rescue that property from danger and, under the circumstances, was acting with reasonable care for personal safety, then that person will not be considered negligent.  If you find there was no danger to the person’s property or that the person did not act with reasonable care for personal safety in attempting to rescue the property, then you may find that person was negligent.
USE NOTE

T.P.I. - Civil 4.51 is affected by the Supreme Court’s replacement of contributory negligence with comparative fault in McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992) and Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994).


This instruction is designed to be used with the sudden emergency instruction, T.P.I. - Civil 3.08.
H. Statute of Limitations and Tolling Doctrines
T.P.I. ‒  Civil

Number

Statute of Limitations
4.60
Equitable Estoppel
4.61

Fraudulent Concealment
4.62
T.P.I. - CIVIL 4.60

Statute of Limitations

The law provides a time limit for filing a lawsuit. Defendant alleges that Plaintiff’s lawsuit was filed too late.

The time to file a lawsuit begins to run once Plaintiff had information sufficient to alert a reasonable person of the need to investigate their injury.

To prevail, Defendant has the burden of proving that before_______  Plaintiff knew, or using reasonable care and diligence should have known, of the injury, the identity of the Defendant, and the connection between the Defendant and the injury.

USE NOTE
This instruction is generally for personal injury cases. A different instruction would be needed in: (1) legal malpractice lawsuits, John Kohl & Company, P.C. v. Dearborn & Ewing, 977 S.W. 2d 528 (Tenn. 1998) (elements of discovery rule in legal malpractice cases); (2) lawsuits based on contracts, Individual Healthcare Specialists v. BlueCross BlueShield of Tennessee, Inc., 566 S.W. 3d 671 (Tenn. 2019) (declining to decide if “inherently undiscoverable breach” version of discovery rule applied in Tennessee); (3) slander cases, Quality Auto Parts Co., Inc. v. Bluff City Buick Co., Inc., 876 S.W. 2d 818 (Tenn. 1994) (discovery rule does not apply); and (4) false light invasion of privacy claims, Daniel v. Taylor, No. E2008-01248-COA-R3-CV, 2009 WL 774428 (Tenn. Ct. App. 2009) (discovery rule does not apply).

The date to be inserted in the third paragraph is the last date the Plaintiff could have had the requisite knowledge and the lawsuit still be timely, usually the same date of the filing of the Complaint, minus the length of the statute of limitations, subject to any applicable rules or statutes regarding enlargement of time.

The second paragraph sets forth the inquiry notice doctrine. It would need to be modified if a dispute exists over whether any of the information to be attributed to the Plaintiff actually existed at the time. See, Sherrill v. Souder, 325 S.W. 3d 584, 595 (Tenn. 2010).

The third paragraph sets forth the test for accrual of a cause of action, both as actual knowledge and information that should be known. What precise information must be known or knowable has been variously described in the language of the cases, and the pattern instruction is a composite of those descriptions. Based upon the circumstances of the particular case, any of the knowledge tests set out by the Courts could be appropriate: (1) discovery of the injury and the identity of the person whose wrongful conduct caused the injury, Sherrill v. Souder, 325 S.W. 3d 584, 595 (Tenn. 2010); (2) knows or should know an injury has been sustained as a result of wrongful conduct by the Defendant, John Kohl & Co. v. Dearborn & Ewing, 977 S.W. 2d 528, 532 (Tenn. 1998); (3) reasonable knowledge of the injury, its cause and origin, Wyatt v. A. Best, Co., 910 S.W. 2d 851, 855 (Tenn. 1995); and (4) discovery of (a) the occasion, of the manner and the means by which a breach of duty occurred that produced an injury and (b) the identity of the Defendant who breached the duty. Foster v. Harris, 633 S.W. 2d 304, 305 (Tenn. 1982).

In wrongful death cases, the question may arise as to whose knowledge is at issue, that of the Plaintiff, the decedent, or other beneficiaries. See Holliman & Mc Grew, 343 S.W. 3d 68, 75 (Tenn. Ct. App. 2009) (whether plaintiff bringing the suit rather than decedent, had notice);  Young v. Kennedy, 429 S.W. 3d, 536, 559 (Tenn. Ct. App.) (plaintiff’s knowledge, not decedent’s); Daffron v. Memorial Health Care System, Inc., 605 S.W. 3d 11, n.2 (Tenn. Ct. App. 2019) (questioning whether it should be the decedent’s knowledge at issue rather than the beneficiary); Burk v. RHA/Sullivan, Inc., 220 S.W. 3d 896 (Tenn. Ct. App. 2007) (plaintiff’s knowledge but disability of decedent could toll the statute of limitations): Craig v. R.R. Street & Co., Inc., 794 S.W. 2d 351 (Tenn. Ct. App. 1990) (knowledge of both decedent and plaintiff considered).

The trial court will need to submit a question to the jury based on this instruction, such as: Has the Defendant proved by a preponderance of the evidence that Plaintiff’s lawsuit was filed too late?
COMMENT

The expiration of the statute of limitations as an affirmative defense is described in several Tennessee Supreme Court decisions. See, Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d 436 (Tenn. 2012); Sherrill v. Souder, 325 S.W. 3d 584 (Tenn. 2010). The concepts of accrual, the discovery rule, inquiry notice, burden of proof, and tolling are discussed in those opinions and the cases they cite.

The Courts have held that a cause of action in personal injury, and some other, cases accrues based upon the discovery rule. Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d 436, 459 (Tenn. 2012). The discovery rule is an objective standard, and is satisfied by either actual knowledge, what reasonably should be known, or inquiry notice. The knowledge at issue has been described in various ways, as set out in the Use Note. A Plaintiff must have “actual knowledge of a claim” or “actual knowledge of ‘facts sufficient to put a reasonable person on notice that he [or she] has suffered an injury as a result of wrongful conduct.’” Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d at 459, quoting Carvell v. Bottoms, 900 S.W. 2d 23, 29 (Tenn. 1995). Inquiry notice charges a party with knowledge that a reasonable investigation would have found, but a limitations period begins to run when information is gained sufficient to alert a reasonable person of the need to investigate their injury. Redwing, 363 S.W. 3d at 459, citing Sherill v. Souder, 325 S.W. 3d at 593, n. 7.

Because it is an affirmative defense, the burden of proof for accrual, and thus for the discovery rule, is on the Defendant. Initially, the discovery rule was adopted as a doctrine to avoid the results of the traditional accrual rule in situations where the Plaintiff was not aware of an injury. The discovery rule has evolved to be part of the definition of the accrual of a cause of action. Story v. Bunstine, 538 S.W. 3d 455, 463 (Tenn. 2017); John Kohl & Company, P.C. v. Ewing, 977 S.W. 2d 528, 532 (Tenn. 1998). As an affirmative defense, “the Defendants bear the burden of proof on this issue.” Sherrill v. Souder, 325 S.W. 3d 84, 596 (Tenn. 2010). There are subsequent opinions in the Court of Appeals indicating the burden of proof for the discovery rule may rest with the Plaintiff, as it serves to avoid the application of the statute of limitations. Smith v. Hauck, 469 S.W. 3d 564, 571-572 (Tenn. Ct. App. 2015) (burden shifts to Plaintiff to articulate a basis under an equitable doctrine such as the discovery rule); Coffey v. Coffey, 578 S.W. 3d 10, 22 (Tenn. Ct. App. 2018); see also Gosnell v. Ashland Chemical, Inc., 674 S.W. 2d 736, 740 (Tenn. Ct. App. 1984) (at trial the plaintiff bears the burden).

T.P.I. - CIVIL 4.61

Equitable Estoppel

Plaintiff alleges his/her lawsuit was timely filed because the Defendant misled the Plaintiff. To prevail on this claim, Plaintiff must prove all of the following:
1. Defendant caused Plaintiff to delay filing the lawsuit by specific conduct; and
2. Defendant knew or should have known the conduct would cause Plaintiff to delay filing a lawsuit; and
3. Plaintiff’s delay in filing the lawsuit was not due to his/her own lack of diligence;
4. Plaintiff’s reliance on the Defendant’s conduct was reasonable; and
5. Before_____________  Plaintiff did not know and in the exercise of reasonable diligence should not have known the Defendant’s conduct misled him/her.

If you find Plaintiff proved all of the above, then you have found the Plaintiff’s lawsuit to be timely filed.
USE NOTE
The doctrine of equitable estoppel is described in the Tennessee Supreme Court Cases of Fahrner v. SW Manufacturing, Inc., 48 S.W.3d 141 (Tenn. 2001) and Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d 436 (Tenn. 2012). This instruction may be used when the plaintiff alleges the lawsuit is timely filed based on this doctrine even though the defendant has made out a prima facie case that the statute of limitations has expired.

The blank in subparagraph 5 is for the insertion of the latest date on which the lawsuit would be timely under the applicable statute of limitations, usually the date the complaint was filed minus the limitations period, subject to any applicable rules or statutes governing the enlargement of time.
COMMENT

“[T]he doctrine of equitable estoppel tolls the running of the statute of limitations when the defendant has misled the plaintiff into failing to file suit within the statutory limitations period.” Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d 436, 460 (Tenn. 2012). The burden of proof is on the party asserting the doctrine. Id.

In equitable estoppel claims, “the plaintiff has already discovered his injury-or should have discovered it-and, consequently, the limitations period has begun and ultimately expired.” Fahrner v. SW Manufacturing, Inc., 48 S.W. 3d 141, 146 (Tenn. 2001). “The plaintiff must demonstrate that the defendant induced him or her to put off filing suit by identifying specific promises, inducements, suggestions, representations, assurances or other similar conduct that the defendant knew, or reasonably should have known, would induce the plaintiff to delay filing suit.” Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d at 460, citing Fahrner v. SW Manufacturing, Inc., 48 S.W. 2d at 145; Hardcastle v. Harris, 170 S.W. 3d 67, 85 (Tenn. Ct. App. 2004).

When equitable estoppel is established, the statute of limitations is tolled and “the tolling period equals the amount of time the defendant misled the plaintiff.” Fahrner v. SW Manufacturing, Inc., 48 S.W. 3d at 146 (Tenn. 2001). This has been determined to mean that the statute begins to run “when the plaintiff knows or should know the defendant has misled him or her.” Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d at 461 (Tenn. 2012), citing Fahrner v. SW Manufacturing, Inc., 48 S.W.3d 141, 146 (Tenn. 2001); see also Laxmi Hospitality Group, LLC v. Narayan, No. M2018-00450-COA-R3-CV, 2018 WL 6657305 at *10 (Tenn. Ct. App. 2018). The court in Redwing stated that the Fahrner decision appeared to reverse early decisions of the court of appeals that would have applied other rules as to when the statute begins to run in equitable estoppel cases. Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d at 461, n. 25.
T.P.I. - CIVIL 4.62

Fraudulent Concealment

Plaintiff alleges the lawsuit was timely filed because Defendant fraudulently concealed the injury or the identity of the wrongdoer. To succeed on this claim, the Plaintiff must prove all of the following:
1. Defendant affirmatively concealed Plaintiff’s injury or the alleged wrongdoer’s identity or failed to disclose material facts regarding the injury or the alleged wrongdoer despite having a duty to do so; and

2. Plaintiff could not have discovered the injury or the identity of the alleged wrongdoer using reasonable care and diligence; and

3. Defendant knew Plaintiff had been injured and the identity of the alleged wrongdoer;

4. Defendant concealed material information from Plaintiff by withholding information or making use of some device to mislead the Plaintiff in order to exclude suspicion or prevent inquiry.
Plaintiff had________  to file a lawsuit from the date he/she discovered or should have discovered Defendant’s fraudulent concealment or discovered or should have discovered sufficient facts to put him/her on notice of the claim. If you find the injury or identity of the alleged wrongdoer was fraudulently concealed until on or after_______ , then you have found the Plaintiff timely filed the lawsuit.
USE NOTE
This instruction is generally for personal injury cases where the plaintiff alleges the statute of limitations should be tolled due to fraudulent concealment. The date to be inserted in the third paragraph is the statutory period allowed by the applicable statute of limitations. The date to be inserted in the last paragraph is the last date on which the complaint would be timely filed under that statutory period.
COMMENT

This instruction is based on the Tennessee Supreme Court decisions of Redwing v. Catholic Bishop for Diocese of Memphis, 363 S.W. 3d 436 (Tenn. 2012) and Shadrick v. Coker, 963 S.W. 2d 726 (Tenn. 1998). Fraudulent concealment is an equitable doctrine that, if established, will toll the statute of limitations and in some instances the statute of repose. The doctrine applies to “circumstances in which the defendant purposefully engages in conduct intended to conceal the plaintiff’s injury [and] to circumstances in which the defendant engages in conduct intended to conceal the identity of the person or persons who caused the plaintiff’s injury.” Redwing, 263 S.W. 3d at 462. The burden of proof is on the plaintiff, or the party asserting there was fraudulent concealment. Benton v. Snyder, 825 S.W. 2d 409, 414 (Tenn. 1992).

The third element of fraudulent concealment requires actual knowledge on the part of the defendant, although actual knowledge can be inferred from the circumstances. Tucker v. Iverson, No. M2018-01501-COA-R3-CV, 2020 WL 1172190 at *6 (Tenn. Ct. App. 2020) citing Givens v. Josovitz, 343 S.W. 3d 76 (Tenn. Ct. App. 2010).
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