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A.  Introduction

The drafting of comparative fault instructions is a challenging task for both trial judges and attorneys.  The instructions must be tailored to the facts of the individual case and must take into account the most recent developments in this rapidly changing area of law.


As an aid to trial judges and attorneys the Committee has included an outline for the suggested order of the instructions to be used in comparative fault cases.  The goal of the suggested order used in the outline is to present the instructions to the jury in a logical fashion to help the jury to better understand the instructions.


This outline is supplemented by several fact specific examples to serve as an aid in preparing instructions, the examples are found in the Appendix.  Attorneys are urged to submit special requests for jury instructions applicable to the facts of their case to aid the trial judge in giving an accurate charge.

A.  Introduction 

Comparative Fault Suggested Outline
1.
Identification of those who can be found at fault and explanation of “preponderance of evidence.”

2.
Definition of fault.

3.
Definition of negligence.

4.
Negligence per se (if applicable).

5.
Common law duties.

6.
Legal cause.

7.
Eaton v. McClain factors if (if applicable).

8.
Impact of finding of comparative fault.

9.
Conclusion.

B.  Right To Recover

T.P.I.  - Civil

Number

Determination of Whether Plaintiff Entitled to Recover a Verdict


No Issue of Comparative Fault
3.01

Admitted Fault
3.02
T.P.I.  - CIVIL 3.01

DETERMINATION OF WHETHER PLAINTIFF

ENTITLED TO RECOVER A VERDICT

(No Issue of Comparative Fault)

A plaintiff is entitled to recover compensation for an injury that was legally caused by the negligent conduct of a defendant.  In this case, the plaintiff has the burden of proving:


1.  That the defendant was negligent; and


2.  That the negligence was a cause in fact and legal cause of injury to the plaintiff.

USE NOTE


This is merely an introductory statement which one may find useful but which may be omitted where it is not needed.

COMMENT

A negligence claim requires proof of the following elements: (1) a duty of care owed by the defendant to the plaintiff; (2) conduct by the defendant falling below the standard of care amounting to a breach of that duty; (3) an injury or loss; (4) causation in fact; and proximate or legal cause.  The existence of a legal duty is a question of law for the court which requires consideration of whether “such a relation exists between the parties that the community will impose a legal obligation upon one for the benefit of the other.” Coln v. City of Savannah, 966 S.W.2d 34 (Tenn. 1998).

T.P.I.  - CIVIL 3.02
ADMITTED FAULT


[Defendant admits that the [incident] was caused by the defendant’s negligence.  However, defendant denies that the defendant’s negligence caused any of the plaintiff’s claimed injuries and losses.]


[Defendant admits fault which caused injury to the plaintiff, but defendant denies the nature and extent of the injuries and losses claimed by the plaintiff.]


The plaintiff has the burden of proving the following issues by a preponderance of the evidence:


1.
[Did the plaintiff receive an injury that was caused by the incident] [What is the nature and extent of the plaintiff’s injuries caused by the incident]; and


2.
What amount of damages will compensate the plaintiff for the injury, if any, that the plaintiff received?


The term “preponderance of the evidence” means that amount of evidence that causes you to conclude that an allegation is probably true.  To prove an allegation by a preponderance of the evidence, a party must convince you that the allegation is more likely true than not true.


If the evidence on a particular issue is equally balanced, that issue has not been proven by a preponderance of the evidence and the party having the burden of proving that issue has failed.


You must consider all the evidence on each issue.


The admission of liability should not prejudice you for or against the defendant in fixing the amount of damages, if any.

USE NOTE


If fault is admitted, this instruction may be given before trial, and may be given before voir dire, opening statement, or the presentation of evidence.


If liability is admitted, it will be helpful to the jury to give a brief statement of undisputed facts immediately before giving this instruction.  Counsel for the parties should be consulted on the substance of the statement of facts to eliminate the risk of any error.


The Committee also recommends that an appropriate phrase be substituted for the word “incident” in the first line, e.g. “the automobile collision of April 12, 2005”; or “plaintiff’s fall on defendant’s property.”  The same change should be made in paragraph one of the “issues” section of the jury instruction.


The Committee included two options for the second sentence of this instruction.  A defendant may admit liability but deny that the plaintiff received any injury or loss whatsoever as a result of defendant’s negligence.  If that is the defendant’s theory, then the first bracketed sentence should be used in paragraph one and the first paragraph of the “issues” section.


On the other hand, a defendant may admit liability and admit that the plaintiff was injured by defendant’s negligence but deny the nature and extent of the injuries and losses claimed by the plaintiff.  If that is the defendant’s theory, the second bracketed sentence should be used in paragraph one and in the first paragraph of the “issues” section.


In a wrongful death case, reference to injuries and losses should be deleted.  If defendant admits negligence but denies that the negligence caused the death, the second sentence of the instruction should read: “However, defendant denies that the defendant’s negligence caused the death of (insert name of decedent).”


If the defendant admits negligence and admits that the negligence caused the decedent’s death but disputes the amount of damages sought by the plaintiff, the second sentence of the instruction should read: “However, defendant disputes the amount of damages claimed by the plaintiff.”


Regardless of the bracketed language chosen, T.P.I. - Civil 14.01 should be charged immediately after this section if the case involves personal injuries.  If the case is a wrongful death case, T.P.I. - Civil 14.30 should be utilized.

C.  Standard of Care

T.P.I.  - Civil

Number

Definition of Negligence
3.05

Right to Assume Other’s Normal Faculties
3.06

Standard of Care Imposed on Minors (not Drivers of Motor Vehicles) 
3.07

Sudden Emergency
3.08

Defense of Sudden Loss of Consciousness or Capacity.…………………………………….3.08A

Negligence Per se
3.09

T.P.I.  - CIVIL 3.05

DEFINITION OF NEGLIGENCE


Negligence is the failure to use ordinary or reasonable care.  It is either doing something that a reasonably careful person would not do, or the failure to do something that a reasonably careful person would do, under all of the circumstances in this case.  The mere happening of an injury or accident does not, in and of itself, prove negligence.


A person may assume that every other person will use reasonable care, unless a reasonably careful person has cause for thinking otherwise.
COMMENT


Duty is the legal obligation owed by defendant to plaintiff to conform to a reasonable person standard of care for the protection against unreasonable risks of harm. McCall v. Wilder, 913 S.W.2d 150 (Tenn. 1995). The existence or nonexistence of a duty owed to plaintiff is entirely a question of law for the Court.   TA \c 1 \s "Carson v. Headrick" \l "Carson v. Headrick" Carson v. Headrick, 900 S.W.2d 685 (Tenn. 1995).
Also see McClung v. Delta Square Ltd. Partnership, 937 S.W.2d 891, 901 (Tenn. 1996).  Coln v. City of Savannah, 966 S.W.2d34 (Tenn. 1998).


Under an exception to the policemen and firemen’s rule, a citizen has a duty to refrain from, either by action or inaction, intentionally, maliciously, or recklessly causing injury to police officers responding to a citizen’s call for assistance.  Recognition of moral fault as a component of public policy is a common principle of tort law.  Carson v. Headrick, 900 S.W.2d 685 (Tenn 1995).

PUBLIC DUTY DOCTRINE


The public duty doctrine shields a public employee from suits for injuries that are caused by the public employee’s breach of a duty owed to the public at large.  Private citizens cannot maintain an action complaining of the wrongful acts of public officials unless such private citizens aver special interest or a special injury not common to the public generally.  An exception exists where a special relationship exists between the plaintiff and the public employee which gives rise to a “special duty” that is more particular than the duty owed by the employee to the public at large.


A special duty of care exists when (1) officials, by their actions, affirmatively undertake to protect the plaintiff and the plaintiff relies upon the undertaking; (2) a statute specifically provides for a cause of action against an official or municipality for injuries resulting to a particular class of individuals, of which the plaintiff is a member, for failure to enforce certain laws; or (3) the action involves intent, malice, or reckless misconduct.   TA \c 2 \s "Ezell v. Cockrell" \l "Ezell v. Cockrell" Ezell v. Cockrell, 902 S.W.2d 394 (Tenn. 1995).  But see Bridges v. City of Memphis, 952 S.W.2d 841 (Tenn. App. 1997) as to suits against the governmental agency.

Foreseeability is the test for negligence, and the inquiry is whether defendant’s conduct created an unreasonable risk of harm to plaintiff.  Spivey v. St. Thomas Hosp., 31 Tenn. App. 12, 211 S.W.2d 450 (1947); Lancaster v. Montesi, 216 Tenn. 50, 390 S.W.2d 217 (1965).

The term “reasonable care” must be given meaning in relation to the circumstances.  Ordinary, or reasonable, care is to be estimated by the risk entailed through probable dangers attending the particular situation and is to be commensurate with the risk of injury.  The risk involved is that which is foreseeable; that is, if a reasonable person could foresee the probability of its occurrence or if the person was on notice that the likelihood of danger to the party to whom is owed a duty is probable.  Doe v. Linder Const. Co., 845 S.W.2d 173 (Tenn. 1992).


The risk involved is that which is foreseeable; a risk is foreseeable if a reasonable person could foresee the probability of its occurrence or if the person was on notice that the likelihood of danger to the party to whom is owed a duty is probable.  Foreseeability is the test of negligence.  Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994).


Factors to be considered in determining whether a risk is an unreasonable one: The foreseeable probability of the harm or injury occurring; the possible magnitude of the harm or injury; the importance or social value of the activity; the usefulness of the conduct to the defendant; the feasibility of alternative, safer conduct and the relative costs and burdens associated with that conduct; the relative usefulness of the safer conduct; and the relative safety of alternative conduct. McCall v. Wilder, 913 S.W.2d 150 (Tenn. 1995).


Where the intentional actor and the negligent actor are both named defendants and each are found to be responsible for the plaintiff’s injuries, then each defendant will be jointly and severally liable for the plaintiff’s total damages. In the context of a negligent defendant failing to prevent foreseeable intentional conduct, the joint liability is a very reasonable and just rule of law which compels each to assume and bear the responsibility ofthe misconduct of all.  Limbaugh v. Coffee Medical Center,  59 S.W.3d 73 (Tenn. 2001).


Supreme Court held physician owed a duty to plaintiff to warn physician’s patient of the risks of driving under the influence of two prescribed drugs, but physician did not owe duty to plaintiff in deciding whether or not to prescribe the medications to the patient. Burroughs v. Magee, 118 S.W.3d 323 (Tenn. 2003).


An unavoidable accident in its truest form is nothing more than a lack of negligence on the part of any party. An adequate instruction on negligence alone is sufficient and an unavoidable accident charge is unnecessary except in, perhaps, the most unusual of circumstances.  Ricketts v. Robinson et al., 169 S.W.3d 642 (Tenn. Ct. App. 2004).

T.P.I.  - CIVIL 3.06
RIGHT TO ASSUME 

OTHER’S NORMAL FACULTIES

In the absence of reasonable cause for thinking otherwise, a person who is using ordinary care has a right to assume that other persons are ordinarily intelligent and possess normal sight and hearing.

USE NOTE


This instruction should be used only when a question has been raised of a party’s impaired faculty but should not be used when the person is obviously a child.
COMMENT

A sudden loss of consciousness or physical capacity experienced while driving which is not reasonably foreseeable is a defense to a negligence action. The defense is not available under circumstances in which the defendant was made aware of facts sufficient to lead a reasonably prudent person to anticipate that driving in that condition may result in an accident.  McCall v. Wilder, 913 S.W.2d 150 (Tenn. 1995).
T.P.I.  - CIVIL 3.07
STANDARD OF CARE IMPOSED ON MINORS
(Not Drivers of Motor Vehicles)

[The law presumes that a minor between the ages of seven and fourteen is not capable of negligent conduct, but you may determine that the evidence has overcome that presumption and find the minor capable of negligence.]


[The law presumes that a minor between the ages of fourteen and eighteen is capable of negligent conduct, but you may determine that the evidence has overcome that presumption and find the minor not capable of negligence.]


The negligence of a minor, if any, must be determined in light of the minor’s age, experience, training, education, maturity and other factors that would influence the minor’s judgment.  A minor will not be held to the standard of care imposed on adults.  A minor is chargeable with such care as a reasonably careful person of similar age, capacity, knowledge, and experience would be expected to use.

USE NOTE



This instruction should not be used as to a minor operating a motor vehicle upon a public roadway.  Powell v. Hartford Accident & Indemnity Co., 217 Tenn. 503, 398 S.W.2d 727 (1966).


The “seven-fourteen rule” may have been abolished by McIntyre and Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994), although the burden of proof rule has not been mentioned.  If the minor is between the ages of seven and fourteen, the jury should be instructed that it is the opposing party’s burden to prove by a preponderance of the evidence that the minor was capable of fault.  If the minor is between the ages of fourteen and eighteen, the jury should be instructed that it is the minor’s burden to prove that he was not capable of fault.  See T.P.I.  - Civil 2.40.

COMMENT

(Under pre-comparative negligence case law)

It is implicit in all cases that the fact that a child does not have as mature judgment as does an adult does not excuse the child from exercising the judgment and discretion which it does have.


Negligence on the part of a minor is to be measured by his age and his ability to discern and appreciate circumstances of danger.  He is not chargeable with the same degree of care as an experienced adult, but is only required to exercise such prudence as one of his years may be expected to possess.  Queen v. Dayton Coal & Iron Co., 95 Tenn. 458, 32 S.W. 460, 30 L.R.A. 82 (1895).


Capacity in this context is capacity to appreciate the risk and form a reasonable judgment.  Prosser and Keeton on the Law of Torts § 32, p. 179 (5th ed. 1984).


“In 20 R.C.L. 127, Section 106, it is said that children between the ages of seven and fourteen years may or may not be guilty of contributory negligence, depending upon their mental development and other circumstances; the presumption being that incapacity continues during this period.”  Manning v. American Clothing Co., 147 Tenn. 274, 247 S.W. 103 (1922); Wolfe v. Hart, 679 S.W.2d 455 (Tenn. App. 1984); Cardwell v. Bechtol, 724 S.W.2d 739 (Tenn. 1987).  Thus, the above rule concerning the ages mentioned was born in this State and still lives.


A minor engaged in the operation of a motor vehicle, for which a license is required, upon the public roads, streets, alleys and highways is charged with the same standard of care as an adult person.  Powell v. Hartford Accident and Indemnity Co., 217 Tenn. 503, 398 S.W.2d 727 (1966); Black v. Quinn, 646 S.W.2d 437 (Tenn. App. 1982); Cook v. Spinnaker’s of Rivergate, 878 S.W.2d 934 (Tenn. 1994).


See also Learue v. State, 757 S.W.2d 3 (Tenn. App. 1987) contributory negligence of 14-year old bars recovery; evidence did not rebut presumption that minor was capable of exercising care for his own safety.


Post McIntyre

As in pre-McIntyre cases, the fault of 
minors is to be determined in light of the individual minor’s age, experience, training, education, etc. Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994).

T.P.I.   - CIVIL 3.08

SUDDEN EMERGENCY

A person who is faced with a sudden or unexpected emergency that calls for immediate action is not expected to use the same accuracy of judgment as a person acting under normal circumstances who has time to think and reflect before acting.  A person faced with a sudden emergency is required to act as a reasonably careful person placed in a similar position.  A sudden emergency will not excuse the actions of a person whose own negligence created the emergency.


If you find there was a sudden emergency that was not caused by any fault of the person whose actions you are judging, you must consider this factor in determining and comparing fault.

USE NOTE


This rule applies to either plaintiff or defendant.  Unless there are two or more courses of action available to the party after he has actual notice of the perilous situation there is no reason to invoke the rule.  The rule implies a choice of action.

COMMENT


Rule recognized in McClard v. Reid, 190 Tenn. 337, 229 S.W.2d 505 (1950); Irvin v. City of Kingsport, 602 S.W.2d 495 (Tenn. App. 1980).  The rule is not an exception to the general rule but recognizes that an emergency is one of the circumstances contemplated by the general rule.  The party is exonerated of negligence if the course he takes in an emergency is one that might fairly be chosen by a reasonably prudent person.  Fergason v. Crawford, 24 Tenn. App. 646,148 S.W.2d 45 (1940).


In Pendleton v. Evetts, 611 S.W.2d 607 (Tenn. App. 1981), no error was found in charging sudden emergency when defendant testified she encountered patches of ice while slowing to stop, the court saying that even on an ice-covered road, a patch of especially slick ice may present a sudden emergency.  The trial judge is cautioned that this instruction applies to a choice of action made after the emergencyoccurs, not to an event, foreseeable or not, which causes harm without any opportunity for a choice of action in an emergency.  If the emergency event is not foreseeable and there is no opportunity to react, there is no negligence.  If it were foreseeable, then not to foresee it might be negligence.


In a similar case, Ellison v. Lankford, 650 S.W.2d 762 (Tenn. App. 1983), the sudden emergency charge was given for the benefit of the defendant who had no choice of action available, and the court emphasized the rule that the party claiming benefit of the rule must be free of fault in creating the emergency.


See also Kowalski v. Eldridge, 765 S.W.2d 746 (Tenn. App. 1988), in which the court found that the approach of a fire truck was not such an occurrence as to be encompassed by the sudden emergency doctrine.


The existence of a sudden emergency is one of the factors to be taken into account in assigning fault to each party.  Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994).

T.P.I. – CIVIL 3.08A
DEFENSE OF SUDDEN LOSS OF CONSCIOUSNESS OR CAPACITY

The defendant alleges [he/she] experienced a sudden loss of consciousness or physical capacity while driving.  A sudden loss of consciousness or physical capacity experienced while driving which is not reasonably foreseeable is a defense to a negligence action.  To constitute a defense, the defendant must establish that the sudden loss of consciousness or physical capacity to control the vehicle was not reasonably foreseeable to a prudent person.  This defense is not available under circumstances in which the defendant was aware of facts sufficient to lead a reasonably prudent person to anticipate that driving in that condition would create an unreasonable risk of harm to others.  
USE NOTE

	         This instruction should be used instead of the sudden emergency instruction, 3.08, in cases involving sudden loss of consciousness or capacity. 


In cases not involving motor vehicles, this instruction should be tailored to the facts of the case.  


COMMENT

See McCall v. Wilder, 913 S.W.2d 150, 155-156 (Tenn. 1995); see also Comment to T.P.I. – Civil 3.06.
T.P.I.   - CIVIL 3.09
NEGLIGENCE PER SE

A person who violates a statute or ordinance is negligent.  However, a person violating a statute or ordinance is not at fault unless you also find that the violation was a legal cause of the injury or damage for which claim has been made.
USE NOTE



This rule applies to either plaintiff or defendant. 

The Committee would ordinarily discourage the reading of the text of an entire statute, ordinance, or regulation.  The wording of these enactments is often confusing to jurors and, perhaps more importantly, usually the dispute between the parties centers only on a portion of the statute, ordinance or regulation.

COMMENT

The violation of a statutorily imposed duty is negligence per se.  Steagall v. Dot Mfg. Co., 223 Tenn. 428, 446 S.W.2d 515 (1969), but there must be a casual connection between the violation and the injury.  Bennett v. Putnam County, 47 S.W.3d 438 (Tenn. App. 2000).


The plaintiff must be a person who was within the protection and intended benefit of the law.  Alex v. Armstrong, 215 Tenn. 276, 385 S.W.2d 110 (1964).


A sudden, unforeseeable and unintended violation of a statute (such as the momentary violation of the statute requiring brakes on cars by sudden mechanical failure) is negligence per se and will support a cause ofaction against the violator and the burden passes to defendant to convince the jury that the violation of the statute, if unintentional, was consistent with due care on his part.  Purser v. Thompson, 31 Tenn. App. 619, 219 S.W.2d 211 (1948).


An actor is excused from complying with a statute when compliance would have resulted in a greater risk of harm to himself or others.  Standridge v. Godsey, 189 Tenn. 522, 226 S.W.2d 277 (1949); Restatement 2d. of Torts, Sec. 288a.  In Steagall, supra, the Court declined to rule on the question of whether a violation of a federal regulation was negligence per se.


A violation of internal police department policies and procedures does not constitute negligence or negligence per se.  Nevill v. City of Tullahoma, 756 S.W.2d 226 (Tenn. 1988).  Private rules of a master regulating the conduct of his servants in the management of his own business, although for the protection of others, stand on an entirely different footing from statutes and ordinances designed for the protection of the public.  A person cannot, by the adoption of private rules, fix the standard of his duty to others.  That is fixed by law, either statutory or common.  Negligence or the exercise of reasonable care must be determined by the standard fixed by law without regard to any private rules of the party.  Snider v. Snider, 855 S.W.2d 588 (Tenn. App. 1993).

D.  Causation

T.P.I.  - Civil

Number

Causation
3.20

Cause in Fact
3.21

Legal Cause
3.22

When Precise Cause Cannot be Identified 
3.23

Superceding  Cause 
3.24

T.P.I.  - CIVIL 3.20

CAUSATION

A negligence claim requires proof of two types of causation: cause in fact and legal cause.  Cause in fact and legal cause are distinct elements of a negligence claim and both must be proven by the plaintiff by a preponderance of the evidence.
COMMENT


“Cause in fact and proximate cause are ‘ordinarily jury questions, unless the uncontroverted facts and inferences to be drawn from them make it so clear that all reasonable persons must agree on the proper outcome.’”


Hale v. Ostrow, 166 S.W.3d 713, 718-719 (Tenn. 2005) (citing Haynes v. Hamilton County, 883 S.W.2d 606, 612 (Tenn. 1994) quoting McClenahan v. Cooley, 806 S.W.2d 767, 775 (Tenn. 1991)).

T.P.I.  - CIVIL 3.21
CAUSE IN FACT

The defendant’s negligent conduct is a cause in fact of the plaintiff’s injury if, as a factual matter, it directly contributed to the plaintiff’s injury and without it plaintiff’s injury would not have occurred.  It is not necessary that a defendant’s act be the sole cause of plaintiff’s injury, only that it be a cause.

USE NOTE


This instruction should not be given if T.P.I. - Civil 3.50 is given to the jury.

COMMENT
Hale v. Ostrow, 166 S.W.3d 713, 
718-719 (Tenn. 2005).

T.P.I.  - CIVIL 3.22
LEGAL CAUSE

Once you have determined that a defendant’s negligence is a cause in fact of the plaintiff’s injury, you must decide whether the defendant’s negligence was also a legal cause of the plaintiff’s injury.


The law in Tennessee sets out two requirements to determine whether an act or omission was a legal cause of the injury or damage.


1.
The conduct must have been a substantial factor in bringing about the harm being complained of; and


2.
The harm giving rise to the action could have been reasonably foreseen or anticipated by a person of ordinary intelligence and care.


To be a legal cause of an injury there is not requirement that the cause be the only cause, the last act, or the one the nearest to the injury, so long as it is a substantial factor in producing the injury or damage.


The foreseeability requirement does not require the person guilty of negligence to foresee the exact manner in which the injury takes place or the exact person who would be injured.  It is enough that the person guilty of negligence could foresee, or through the use of reasonable care, should have foreseen the general manner in which the injury or damage occurred.

USE NOTE


This instruction should not be given if T.P.I. - Civil 3.50 is given to the jury.

COMMENT


There is a third requirement that the Court must determine “that there is no rule orpolicy that should relieve the wrongdoer from liability because of the manner in which the negligence has resulted in harm.”  McClenahan v. Cooley, 806 S.W.2d 767, 775 (Tenn. 1991).  See also Hames v. State, 808 S.W.2d 41 (Tenn. 1991).


The actor’s conduct must be judged in the light of possibilities apparent to him at the time, and not by looking backward “with the wisdom born of the event.”  The standard is one of conduct, rather than consequences.  It is not enough that everyone can see now that the risk was great, if it was not apparent when the conduct occurred. Friedenstab v. Short, 174 S.W.3d 217, 219 (Tenn. Ct. App. 2004) perm. app. denied. 

STUDENT MISCONDUCT: Tennessee follows the more conservative foreseeability approach that student misconduct is not to be anticipated absent proof of prior misconduct.  Mason v. Metropolitan, 189 S.W.3d 217 (Tenn. Ct. App. 2006).

T.P.I.  - CIVIL 3.23
WHEN PRECISE CAUSE CANNOT BE IDENTIFIED

If the plaintiff establishes by a preponderance of evidence all of the following facts, then [you will find that] each defendant is responsible for the plaintiff’s injury.  In order to find the defendant responsible, the plaintiff must prove:


1.  That each of the defendants was negligent, and


2.
That the negligent act of one of the defendants was the legal cause of the plaintiff’s injury, and


3.
That the injury was such that it could only result from the negligent act of one of the defendants, and


4.
That from the circumstances of the accident the plaintiff cannot reasonably establish which defendant’s negligence was the legal cause of the injury.


Under such circumstances, however, a defendant is not responsible if that defendant establishes by a preponderance of evidence all of the facts necessary to prove that defendant’s negligence was not a legal cause of the plaintiff’s injury.

USE NOTE

A finding against more than one defendant under this rule is a finding of joint and several liability where the jury cannot assess individual fault.  This instruction should only be used where the defendants’ acts were separate but concurrent under circumstances where the negligence of only one defendant might have caused the injury.  It may or may not be appropriate in a multiparty traffic accident case.
COMMENT

The general thrust of this instruction finds support in Velsicol Chem. Corp. v.Rowe, 43 S.W.2d 337 (Tenn. 1976).

T.P.I.  - CIVIL 3.24
SUPERSEDING CAUSE


A cause of an injury is not a legal cause when there is a superseding cause.  For a cause to be a superseding cause, all of the following elements must be present:


1.
The harmful effects of the superseding cause must have occurred after the original negligence;


2.
The superseding cause must not have been brought about by the original negligence;


3.
The superseding cause must actively work to bring about a result which would not have followed from the original negligence; and


4.
The superseding cause must not have been reasonably forseeable by the original negligent party.

USE NOTE


A superseding or intervening cause is a matter of policy concerning limitation of responsibility.  At what point is a defendant whose negligent act has contributed in some way to an injury to be relieved of responsibility by a new unforeseeable cause coming into operation?  Four general guidelines are found in the cases:


1.
If the new cause is set in operation by the defendant’s original negligence and is not independent of it, defendant is not relieved of responsibility.  Chattanooga Light & Power Co. v. Hodges, 109 Tenn. 331, 70 S.W.2d 616 (1902).  In this case the jury must compare fault.


2.
Though the intervening act is independent, if it is one that naturally flows from the original wrongful act or could be reasonably foreseen as a consequence of it, defendant is not relieved of responsibility.  Morris v. Bolling, 31 Tenn. App. 557, 218 S.W.2d 754 (1948); Lancaster v. Montesi, 216 Tenn. 50, 390 S.W.2d 217 (1965).  Again, the jury must compare fault.

3. 

If the defendant’s negligence does not cause the intervening act but simply furnishes the condition or the occasion by which an injury is made possible, and the intervening act is not foreseeable, defendant is not responsible.  Nashville C. & St. L. Ry. v. Harrell, 21 Tenn. App. 353, 110 S.W.2d 1032 (1937); Steagall v. Dot Mfg. Co., 223 Tenn. 428, 446 S.W.2d 515 (1969).  In this case the jury does not compare fault.


4.
Suicide is no longer a superseding cause as a matter of law in medical negligence cases arising as a result of the suicide. White v. Lawrence, 975 S.W.2d 525 (Tenn. 1998).  The crucial legal inquiry in such cases is whether the defendant’s negligent conduct led to or made it reasonably foreseeable that the deceased would commit suicide. If so, the suicide is not a superseding cause.

COMMENT


Caldwell v. Ford Motor Co., 619 S.W.2d 534 (Tenn. App. 1981) adopts Prosser’s concept of a normal intervening cause which does not relieve a defendant of responsibility.  Caldwell describes a normal intervening cause as:


1.
   An event which may reasonably be expected to occur now and then;


2.
   An event not unlikely if it did suggest itself to the actor’s mind;


3.
  The event is closely and reasonably associated with the immediate consequences of the defendant’s act and forms a normal part of its aftermath; and


4.
  To that extent, the act is not foreign to the scope or risk created by the original negligence. 

W. Page Keeton, Prosser & Keeton on The Law of Torts § 44 (5th ed. 1984).


In line with this rule, reasonable attempts by the plaintiff to defend his property or his rights or privileges do not supersede defendant’s liability and the rule applies though there be time for thought.  This comment amplifies the second guideline set out above.  Caldwell v. Ford Motor Co., supra.


See Abbott v. American Honda Motor Co., Inc., 682 S.W.2d 206 (Tenn. App. 1984); Wyatt v. Winnebago Industries, Inc., 566 S.W.2d 276, 281 (Tenn. App. 1977).  (For an injury to be foreseeable, a defendant does not have to reasonably foresee the exact manner of the injury’s occurrence, but only its general nature.)


An intervening act of a person, which is a normal response to a stimulant of the situation created by defendant’s negligent conduct, is not a superseding cause of harm to another which the defendant’s conduct is a substantial factor in bringing about.  Soloman v. Hall, 767 S.W.2d 158 (Tenn. App. 1988), McClenahan v. Cooley, 806 S.W.2d 767  (Tenn. 1991). Comparative fault now is applied; White v. Lawrence, 975 S.W.2d 525 (Tenn. 1998).

While a negligent defendant may raise a third party’s intentional act to refute elements of a plaintiff’s negligence claim, such a defendant cannot rely upon foreseeable harm it had a duty to prevent.  White v. Lawrence, 975 S.W.2d 525 (Tenn. 1998).  

E.  Fault

T.P.I.  - Civil

Number

Willful or Wanton Misconduct
3.30

Gross Negligence 
3.31

Suit for Injury to Minor as Affected by Fault of Parent
3.32

Suit for Injury to a Minor - Parent’s Special Damages
3.33

Direction Against Imputation of Driver’s Fault to Plaintiff Rider 
3.34

T.P.I.  - CIVIL 3.30

WILLFUL OR WANTON MISCONDUCT 

Willful or wanton misconduct is intentional wrongful conduct, done either with knowledge that serious injury to another will probably result, or with a wanton and reckless disregard of the possible results.  It does not require an intent to injure or harm the plaintiff individually.  It may be considered by you in determining the amount of fault you will assign to a party.

USE NOTE


Willful misconduct is a variant of negligence and the principles of comparative negligence are applicable.  For punitive damages, see T.P.I.  - Civil 14.55.
T.P.I. - CIVIL 3.31

GROSS NEGLIGENCE


Gross negligence is a negligent act done with utter lack of concern for the safety of others, or an act done with such reckless disregard for the rights of others that a conscious indifference to the consequences can be implied.

USE NOTE


The legal significance of gross negligence remains uncertain after the adoption of comparative fault and the restriction of punitive damages to cases where the defendant’s conduct was willful or reckless.
COMMENT

If one knowingly and consciously violates a duty imposed upon him to protect lives or safety of others, he is guilty of more than mere negligence.  It is not necessary that he intended to do a specific injury.  Inter-City Trucking Co. v. Daniels, 181 Tenn. 126, 178 S.W.2d 756 (1944).


Gross negligence is not characterized by inadvertence.  It is a negligent act done with utter lack of concern for the safety of others, or one done with such a reckless disregard for the rights of others that a conscious indifference to consequences can be implied.  Ruff v. Memphis L. G. & W. Div., 619 S.W.2d 526 (Tenn. App. 1981) citing Odum v. Haynes, 494 S.W.2d 795 (Tenn. App. 1972). Gross negligence no longer serves as a basis for punitive damages. See Hodges v. S.C. Toof & Co., 833 S.W.2d 896 (Tenn. 1992).


The decision in Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994), suggests that, other things being equal, a party that is grossly negligent may be assigned more fault than one who is simply negligent.  Id. at 59.  However, the opinion does not expressly use the words “gross negligence.” The unreported decision in Sanford v. Metropolitan Gov’t of Nashville, 1997 WL24863 (Tenn. App. 1/24/97) holds that the degree of negligence impacts the allocation of fault.

T.P.I.  - CIVIL 3.32
SUIT FOR INJURY TO A MINOR

AS AFFECTED BY FAULT OF PARENT


In a lawsuit brought by a minor plaintiff to recover damages for injuries, the percentage of fault, if any, of a parent of the minor may not be assigned to the minor.

USE NOTE


A child does not bring an action as a derivative right from another who might be at fault.  This instruction should be used only when there is no issue as to the capacity of the child for contributory fault.

COMMENT

There is a prima facie presumption that a child is not capable of negligence to the fourteenth year but is capable thereafter.  Bailey v. Williams, 48 Tenn. App. 320, 346 S.W.2d 285 (1960); Wells v. McNutt, 136 Tenn. 274, 189 S.W. 365 (1916).  The result is that prior to the fourteenth birthday, the burden of proof of capacity for negligence is upon the one asserting it, but thereafter capacity is presumed, and the burden of 

proving lack of capacity is upon the one asserting the fact.


Since Powell v. Hartford Accident and Indemnity Co., 217 Tenn. 503, 398 S.W.2d 727 (1966), this rule does not apply to the operator of a motor vehicle, such operation requiring a license, but it does apply to a guest passenger in or on a motor vehicle, including motorcycles.  Brown v. Smith, 604 S.W.2d 56 (Tenn. App. 1980).

T.P.I.  - CIVIL 3.33
SUIT FOR INJURY TO A MINOR

PARENT’S SPECIAL DAMAGES

This lawsuit involves two separate claims: a claim by     (minor)     for injuries; and a claim by the parent(s) for medical expenses incurred [and for loss of earnings of the minor until the minor reaches legal age].


If you find the defendant at fault and you do not find fault on the part of      (minor)      you will assess damages, if any, under the instructions I will give you.  If you find fault on the part of      (minor)     and you find fault on the part of the defendant, you will proceed to compare the fault of the parties.


[As to the parent’s claim for damages, if you find the defendant at fault and do not find any fault on the part of the parents of the minor, you will assess the damages, if any, under the instructions given.  If, however, you find fault on the part of the parents and you also find fault on the part of the defendant, you will proceed to compare the fault of the parties.]
USE NOTE


As to negligence of the minor, it is probable that the negligence will be compared to that which should be expected from a minor of like age, experience and intelligence.
COMMENT

A cause of action arising in favor of the parent resulting from a tort committed against the child is derivative in nature and is subject to the same defenses that are available as against the child.  Dudley v. Phillips, 218 Tenn. 648, 405 S.W.2d 468 (1966).
T.P.I.  - CIVIL 3.34
DIRECTION AGAINST IMPUTATION OF

DRIVER’S FAULT TO PLAINTIFF RIDER


A plaintiff passenger is not responsible for any act or omission of the driver of the car in which the passenger is riding.  A passenger is not at fault unless you find the passenger’s own negligence is a legal cause of the plaintiff passenger’s injury.
COMMENT
Cases decided before McIntyre v. Balentine, 833 S.W.2d 52 (Tenn. 1992).

This instruction is in accord with Cole v. Woods, 548 S.W.2d 640 (Tenn. 1977).  The case goes further in dealing with imputed negligence, saying, “We hold that henceforth, in automobile cases, only a master-servant relationship or a finding of joint enterprise will justify an imputation of contributory negligence.”  The effect of the ruling is that negligence of a driver will not be imputed to an owner-passenger.  See Chapter 12 infra.

F.  Comparative Fault

T.P.I.  - Civil

Number

Comparative Fault, Theory and Effect 
3.50

Comparative Fault, Basis of Comparison 
3.51

Additional Factors for Comparing Fault 
3.52

Where Claim is Made Against One Not Joined as a Party  
3.53

Wrongful Death 
3.54

Comparative Fault Principal-Agent Directed Imputation 
3.55

Respondeat Superior 
3.56

Principal and Agent Sued - Disputed Agency 
3.57

Explanation of Verdict  
3.58
Jury Verdict Form 
3.59

Comparative Fault Verdict Form - No Counterclaim 
3.60

Comparative Fault Verdict Form - Two Plaintiff Passenger 

     Counter Claims Between Two Drivers 
3.61

Comparative Fault Verdict Form - (Multiple Defendant Case Where Each 

     Defendant Asserts the Other Defendant or Non-Party is at Fault and That 

     the Plaintiff is Also at Fault) 
3.62

Considering Employer’s Conduct Products Liability Cases   
3.63
T.P.I.  - CIVIL 3.50

COMPARATIVE FAULT

THEORY AND EFFECT


In deciding this case you must determine the fault, if any, of each of the parties.  If you find more than one of the parties at fault, you will then compare the fault of the parties.  To do this, you will need to know the definition of fault.


A party is at fault if you find that the party was negligent and that the negligence was a cause in fact and legal cause of the injury or damage for which a claim is made.


Fault has two parts: negligence and causation.  Negligence is the failure to use reasonable care.  It is either doing something that a reasonably careful person would not do, or the failure to do something that a reasonably careful person would do, under circumstances similar to those shown by the evidence.  The mere happening of an injury or accident does not, in and of itself, prove negligence.  A person may assume that every other person will use reasonable care unless the circumstances indicate the contrary to a reasonably careful person.


[Judge may insert specific claims of common law duties.]


[A person who fails to follow the law of [city] [state] [county] is negligent.  The law requires that [state or accurately summarize the applicable statute(s), regulation(s), or ordinance(s)].  Failure to follow this [these] [statute(s)], [regulation(s)], [ordinance(s)] is negligence.


The second part of fault is causation.


Causation has two components: (a) causation in fact and (b) legal cause.


A cause in fact of the plaintiff’s injury is a cause which directly contributed to the plaintiff’s injury and without which the plaintiff’s injury would not have occurred.  To be a cause in fact, it is not necessary that a negligent act or omission be the sole cause of plaintiff’s injury, only that it be a cause.


Once you have determined that a party’s negligence was a cause in fact of plaintiff’s injury, the next question you must decide is whether the party’s negligence was also a legal cause of the plaintiff’s injury.


Two requirements must be met to determine whether a party’s negligent act(s) or omission(s) was (were) a legal cause of the injury or damage.


1.
The conduct must have been a substantial factor in bringing about the harm being complained of; and


2.
The harm giving rise to the action could have been reasonably foreseen or anticipated by a person of ordinary intelligence and prudence.


To be a legal cause of an injury there is no requirement that the cause be the only cause, the last act, or the one nearest to the injury, so long as it is a substantial factor in producing the injury or damage.


The foreseeability requirement does not require the person guilty of negligence to foresee the exact manner in which the injury takes place or the exact person who would be injured.  It is enough that the person guilty of negligence could foresee, or through the use of reasonable care, should have foreseen the general manner in which the injury or damage occurred.


A single injury can be caused by the negligent acts or omissions of one or more persons.


If you find that a party was negligent and that the negligence was a cause in fact and also a legal cause of the injury or damages for which a claim was made, you have found that party to be at fault.  The plaintiff has the burden to prove the defendant’s fault.  If the plaintiff fails to do so, you should find no fault on the part of the defendant.  Likewise, the defendant has the burden to prove the plaintiff’s fault.  If the defendant fails to do so, you should find no fault on the part of the plaintiff.  If you find more than one person to be at fault, you must then determine the percentage of fault chargeable to each of them.


You must also determine the total amount of damages sustained by any party claiming damages.  You must do so without reducing those damages by any percentage of fault you may have charged to that party.  I will instruct you on the law of damages in a few minutes.


It is my responsibility under the law to reduce the amount of damages you award to any party by the percentage of fault, if any, that you assign to that party. [A spouse’s claim for loss of services and consortium is also reduced by any fault assigned to the injured spouse.]


A party claiming damages will be entitled to damages if that party’s fault is less than 50% of the total fault in the case.  A party claiming damages who is 50% or more at fault, however, is not entitled to recover any damages whatsoever.
USE NOTE


If this instruction is given, do not instruct the jury with T.P.I. - Civil 3.21 or T.P.I. - Civil 3.22.


For actions accruing on or after July 1, 2013, T.C.A. § 29-11-107 may impact the law in this area.

COMMENT


The fault of a physically injured spouse either reduces or bars recovery on the other spouse’s loss of consortium claim.  Tuggle v. Allright Parking Systems, Inc., 922 S.W.2d 105 (Tenn. 1996).

McIntyre states that “[I]n all trials where the issue of comparative fault is before a jury, the trial court shall instruct the jury on the effect of the jury’s finding as to the percentage of negligence as between the plaintiff or plaintiffs and the defendant or defendants. [citation omitted] The attorneys for each party shall be allowed to argue how this instruction affects a plaintiff’s ability to recover.”  833 S.W.2d 52, 57 (Tenn. 1992). This instruction follows McIntyre’s command.


McIntyre makes it clear that in most negligence actions several liability, rather than joint and several liability, will determine the financial responsibility of at-fault defendants. Id. at 58.


The decisions of our appellate courts after McIntyre have set forth certain situations when joint and several liability survives, namely (1) to parties in the chain of distribution of a product when the theory of recovery is strict liability, Owens v. Truckstops of America, 915 S.W.2d 420, 431 n.13, 432 (Tenn. 1996); (2) to officers and directors who act of concert, Resolution Trust Corp. v. Block, 924 S.W.2d 354, 355-56 (Tenn. 1996); and, (3) when harm arises from the tortious acts of an intentional tortfeasor which was a foreseeable risk created by a negligent defendant and all tortfeasors are parties to the suit, Limbaugh v. Coffee Medical Center, 59 S.W.3d 73, 87 (Tenn. 2001). 


In cases involving multiple tortfeasors who have potential joint and several liability it is important to use a verdict form that asks the jury to allocate fault percentages to each defendant just like the form used in a case where several liability is applicable. The use of the same type of form will determine the fault, and thus the financial responsibility, of each at-fault defendant. Thereafter, in the event that the plaintiff collects the entire judgment from one of the defendants, the paying defendant can readily seek contribution from the at-fault co-defendants and a second trial to allocate fault amongst the defendants can be avoided. 


In cases arising under facts such as that in Limbaugh, where plaintiff has alleged harm caused by an intentional tortfeasor which was a foreseeable risk of a negligent defendant and both are parties defendant to the action, the fault of the two defendants is not compared. Limbaugh v. Coffee Medical Center, 59 S.W.3d 73, 87 (Tenn. 2001); Turner v. Jordan, 957 S.W.2d 815 (Tenn. 1997). Nevertheless, a separate line on the verdict form should be used to avoid jury confusion.



T.P.I.  - CIVIL 3.51
COMPARATIVE FAULT BASIS OF COMPARISON

You have been instructed that if you find more than one party at fault, you must apportion the fault of each party.


In making the apportionment of percentage of fault, you should keep in mind that the percentage of fault chargeable to a [party][person] is not to be measured solely by the number of particulars in which a [party][person] is found to have been at fault.


[Nor does the fact that both parties are claiming the same act of negligence against each other necessarily mean that both must be equally at fault.]


You should weigh the respective contributions of the [parties][persons], considering the conduct of each as a whole, determine whether one made a larger contribution than the other(s), and if so, to what extent it exceeds that of the other(s).

T.P.I.  - CIVIL 3.52

ADDITIONAL FACTORS FOR COMPARING FAULT

The percentage of fault assigned to any person depends upon all of the circumstances of the case.  The conduct of each person may make that person more or less at fault, depending upon all of the circumstances.  In order to assist you in making this decision, you may consider the following factor(s) and you may also consider any other factors that you find to be important under the facts and circumstances.  But the determination of fault on the part of any person and the determination of the relative percentages of fault, if any, are matters for you alone to decide.  


[1.
Whose conduct more directly caused the injury to the plaintiff;]


[2.
How reasonable was the person’s conduct in confronting a risk, for example, did the person know of the risk or should the person have known of it;]


[3.
Did the person fail to reasonably use an existing opportunity to avoid an injury to another;]


[4.
Was there a sudden emergency requiring a hasty decision;]


[5.
What was the significance of what the person was attempting to accomplish by the conduct [such as an attempt to save another’s life.]

USE NOTE

The list of factors set out in Eaton v. McClain, 891 S.W.2d 587 (Tenn. 1994) are not intended to be totally included in every instruction.  Only those findings supported by evidence should be mentioned.  The court intended to include all former defenses now subsumed into comparative fault.

T.P.I.  - CIVIL 3.53

WHERE CLAIM IS MADE AGAINST ONE

NOT JOINED AS A PARTY

In this case, _____________  claims that (name of non-party) was at fault. ______________ has the burden of proving (name of non-party’s) fault.

[Even though (name of non-party) has not appeared or offered evidence], it is necessary that you determine whether (name of non-party) was at fault and determine the percentage of fault, if any, chargeable to [him/her][them].

COMMENT

A defendant in a negligence case who wishes to introduce evidence that a person other than a named defendant caused plaintiff’s injury must affirmatively plead comparative fault as a defense.  George v. Alexander, 931 S.W.2d 517 (Tenn. 1996).

T.P.I.  - CIVIL 3.54

WRONGFUL DEATH


Any fault of                 (decedent)                    must be assigned to the plaintiff.


Therefore, when comparing the fault of the parties, you shall assign to the plaintiff any fault you assign to                      (decedent)                        .

T.P.I.  - CIVIL 3.55
COMPARATIVE FAULT

PRINCIPAL-AGENT

DIRECTED IMPUTATION

It has been established that                             (agent)                       was the agent of

                       (principal)                  .


Therefore,                             (agent)                       and                        (principal)                   should be considered as one in assigning fault.

COMMENT


In an action for damages by or on behalf of a corporation against its officers and directors who are found to be liable for their collective breach of fiduciary duty and contract and for negligence, the liability of the officers and directors to the corporation is joint and several, not proportional to fault. Resolution Trust Corp. v. Block, 924 S.W.2d 354 (Tenn. 1996).
T.P.I.  - CIVIL 3.56
RESPONDEAT SUPERIOR
(Separate Allegation of Fault Against Employer)

As                           (employee)’s                       employer,                           (employer)                       is responsible  for                           (employee)’s                       negligence.  In addition, you may also attribute fault directly against                           (employer)                       if you find that                            (employer)                       was at fault separate and apart from the fault of                           (employee)                      .

USE NOTE


For additional jury instructions on principal and agent see T.P.I.  - Civil 12.06 and T.P.I. - Civil 12.07


                                             COMMENT

If the pleadings allege and the evidence indicates that defendant and non-defendant employees caused injuries or damages, some merger of T.P.I.  - Civil 12.06 (agent sued) and T.P.I.  - Civil 12.07 (agent not sued) may be appropriate. See Washington v. The 822 Corporation, 43 S.W.3d 491(Tenn. App. 2000), in which the plaintiff sued a corporation and one named employee for injuries sustained in an assault by the named employee “and other employees.” Verdict and judgment against the corporation only was affirmed on the theory that such verdict “could be based upon the assault by the other employees” and not the defendant employee. 
T.P.I.  - CIVIL 3.57
PRINCIPAL AND AGENT SUED

DISPUTED AGENCY

The plaintiff claims that the defendant __________ was the principal and the defendant                 was an agent of the principal.


If you determine that the defendant                           (agent)                  [was the agent of the defendant                     (principal)             ] [and] [was acting within the scope of the agent’s [authority] [employment] at the time of the [event(s)] [accident], and if you find the defendant                           (agent)                  [should be held responsible] [is at fault], then the plaintiff can recover damages against both defendants as if one.


However, if you determine that defendant                           (agent)               [should be held responsible] [is at fault] but [was not then the agent of defendant                     (principal)             ] [or] [was not acting within the scope of the agent’s (authority) (employment)] at the time of the [event(s)] [incident], then the plaintiff cannot recover damages against the principal.

If you find that defendant                           (agent)               [should not be held responsible] [is not at fault], then the plaintiff can not recover damages against either defendant.

           USE NOTE


For additional jury instructions on principal and agent see T.P.I.  - Civil 12.06 and T.P.I. - Civil 12.07

                                          

COMMENT

If the pleadings allege and the evidence indicates that defendant and non-defendant employees caused injuries or damages, some merger of T.P.I.  - Civil 12.06 (agent sued) and T.P.I.  - Civil 12.07 (agent not sued) may be appropriate. See Washington v. The 822 Corporation, 43 S.W.3d 491(Tenn. App. 2000), in which the plaintiff sued a corporation and one named employee for injuries sustained in an assault by the named employee “and other employees.” Verdict and judgment against the corporation only was affirmed on the theory that such verdict “could be based upon the assault by the other employees” and not the defendant employee. 
T.P.I.  - CIVIL 3.58

EXPLANATION OF VERDICT


The percentage figure for each party may range from zero (0) to one hundred (100) percent.  When the percentages of fault of all parties [being compared] are added together, the total must equal [0% or] 100%.  The total percentage cannot be more or less than [0% or] 100%.  


The parties to whom you may assign fault are:
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________

Your next obligation is to determine the full amount of damages, if any, sustained by the following parties without considering the question of fault:
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
T.P.I.  - CIVIL 3.59

JURY VERDICT FORM


We, the jury, unanimously answer the questions submitted by the Court as follows:


1.
Do you find the defendant to be at fault?  (The plaintiff has the burden of proof.)



Yes _____



No _____


If your answer is “no”, stop here, sign the verdict form and return to the Court.  If you answer “yes”, proceed to Question 2.


2.
 Do you find the plaintiff to be at fault?  (The defendant has the burden of proof.) 



Yes _____



No _____


If your answer is “no”, you have found defendant 100% at fault and therefore you should skip question 3 and proceed to question 4.  If your answer is “yes”, proceed to question 3.


3.
If you have found both parties to be at fault, considering all the fault at One Hundred Percent (100%), what percentage of fault do you attribute to each of the parties?



Plaintiff 


______% (0-100%)



Defendant

______% (0-100%)





Total

  100%








If you find plaintiff to be 50% or more at fault, stop here, sign this form and return to Court.  A plaintiff  50% or more at fault is not entitled to recover damages.  If you find that plaintiff is less than 50% at fault, proceed to question 4.


4.
Decide the total amount of damages sustained by the Plaintiff.  Do not reduce those damages by any percentage of fault you may have assigned to plaintiff.  It is the responsibility of the Judge, after you return your verdict, to reduce the damages you award, if any, by the percentage of fault you assign to plaintiff.  What amount of damages, if any, do you find were sustained by        (plaintiff)      ?  













(Burden of proof is on the plaintiff).




TOTAL DAMAGES

$ ________________________









_______________________________









Presiding Juror









Date

T.P.I.  - CIVIL 3.60

COMPARATIVE FAULT

VERDICT FORM


NO COUNTERCLAIM


We, the jury, unanimously answer the questions submitted by the Court as follows:


1.
Considering all of the fault at 100%, what percentage of the total fault is chargeable to each of the following persons?

______________________________

_______________ %(0-100%)


______________________________

_______________%(0-100%)


______________________________

_______________%(0-100%)

TOTAL [0% OR 100%]


2.
Without considering the percentage of fault found in Question 1, what total amount of damages, if any, do you find were sustained by the following parties:



______________________________


$_______________



______________________________


$_______________

______________








____________________________

DATE











PRESIDING JUROR
T.P.I.  - CIVIL 3.61

COMPARATIVE FAULT VERDICT FORM

TWO PLAINTIFF PASSENGERS

COUNTER CLAIMS BETWEEN TWO DRIVERS


We, the jury, unanimously answer the questions submitted by the Court as follows:


1.
Considering all of the fault that produced injury to         (name of passenger 1)        at 100%, what percentage of the total fault do you attribute to each of the following parties?


In answering this question do not consider the fault, if any, of    (name of passenger 2)   .

           (name of passenger 1)           


__________________%(0-100%) 


           (name of defendant 1)           


__________________%(0-100%) 


           (name of defendant 2)           


__________________%(0-100%) 

TOTAL [0% or 100%]


2.
Considering all of the fault that produced the injury to        (name of passenger 2)        at 100%, what percentage of the total fault do you attribute to each of the following parties?


           (name of passenger 2)           


__________________%(0-100%) 


    (name of defendant driver 1)       


__________________%(0-100%) 


   (name of defendant driver 2)          

__________________%(0-100%)

TOTAL [0% or 100%]

3.
Considering all of the fault at 100%, what percentage of the total fault is attributable to each of the drivers?


In answering this question, do not consider the fault, if any, of either of the passengers .
       (name of passenger 1 or 2)     
       (name of driver 1)                 




__________________%(0-100%) 

       (name of driver 2)                    




__________________%(0-100%)

TOTAL [0% or 100%]


4.
Without considering any of the percentages of fault you found above, what total amount of damages do you find was sustained by each of the following parties:

       (name of passenger 1)           



$__________________

       (name of passenger 2)              



$__________________

       (name of driver 1)                 



$__________________
       (name of driver 2)                 



$__________________

_______________






_____________________________________

DATE










PRESIDING JUROR

T.P.I.  - CIVIL 3.62

COMPARATIVE FAULT VERDICT FORM

(MULTIPLE DEFENDANT CASE WHERE EACH DEFENDANT

ASSERTS THE OTHER DEFENDANT OR NON-PARTY

IS AT FAULT AND THAT THE PLAINTIFF IS ALSO AT FAULT)


We, the jury, unanimously answer the questions submitted by the Court as follows:


1.
Do you find the defendant                                                           to be at fault?  Answer yes or no           (May be proved by plaintiff or defendant                         )


If your answer is no, put an “O” in the space provided in Question 5 for this defendant.


2.
Do you find the defendant                                                           to be at fault?  Answer yes or no           (May be proved by plaintiff or defendant                         )


If your answer is no, put an “O” in the space provided in Question 5 for this defendant.


3.
[Do you find                                                           who is not a party to this lawsuit to be at fault?]

Answer yes or no           (May be proved by plaintiff or defendant                         )


If your answer is no, put an “O” in the space provided in Question 5 for defendant                         .


4.
Do you find the plaintiff                                                           to be at fault?  



Answer yes or no           (The defendants have the burden of proof.)


Proceed to Question 5.  If your answer is no, put an “O” in the space designated for plaintiff’s percentage of fault.


5.
If you found any party or non-party to be at fault, considering all the fault at One Hundred Percent (100%), what percentage of fault do you attribute to each of the parties?

                 (plaintiff)                           


(0-100%)          %


                 (defendant)                        


(0-100%)          %

                 (defendant)                         


(0-100%)          %



                 (non-party)                        


(0-100%)          %





TOTAL                              (100%)


6.
Decide the total amount of damages sustained by the Plaintiff.  Do not reduce those damages by any percentage of fault you may have assigned to plaintiff.  It is the responsibility of the Judge, after you return your verdict, to reduce the damages you award, if any, by the percentage of fault you assign to plaintiff.  What amount of damages, if any, do you find were sustained by      (plaintiff)        .



TOTAL DAMAGES


$                    











Presiding Juror












Date
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CONSIDERING EMPLOYER’S CONDUCT

PRODUCTS LIABILITY CASES


You may assess fault against one or more of the following parties: ___________________.  You may not assess fault against the employer. The law provides that plaintiff may not sue the employer in this type of case and the defendants cannot ask that fault be assigned to the employer.


You may, however, consider the evidence you have seen and heard about the employer’s conduct in determining whether the defendant’s conduct was a cause of the plaintiff’s (injury) (death).  Conduct of an employer that contributes to cause an injury does not prohibit you from assessing fault against a defendant unless the employer’s conduct was the sole cause of the plaintiff’s injuries.  If you find the defendant at fault you may not consider the employer’s conduct to determine the degree of fault of the defendant.

USE NOTE


This instruction is based on the case of Snyder v. Ltg. Lufttechnische GmbH, 955 S.W.2d 252 (Tenn. 1997).  Comparative fault remains a rapidly developing area, but as of this writing the Tennessee Supreme Court has expressly held that while fault cannot be attributed to an employer in a third-party action in which the defendant alleges that the employer altered, changed, improperly maintained, or abnormally used the defendant’s product, evidence of such matters is admissible to permit the fact finder to assess whether plaintiff has met the burden of proof on the issue of cause in fact.


No other case to date has determined whether other evidence of employer conduct (e.g. negligent training, negligence of a fellow servant, etc.) is admissible on the issue of cause in fact or whether any evidence of employer misconduct is admissible in cases other than product liability cases arising after on-the-job injuries.

COMMENT


In Ridings v. Ralph M. Parsons Co., 914 S.W.2d 79 (Tenn. 1996), the Tennessee Supreme Court ruled that a defendant in a third-party products liability case arising from an on-the-job injury could not ask that fault be attributed to the plaintiff’s employer.  Id. at 82.


This decision was re-affirmed in Snyder v. LTG Lufttechnische GmbH, 955 S.W. 2d 252 (Tenn. 1997), but the Supreme Court allowed the fact finder to hear evidence that the employer’s alteration, change, improper maintenance or abnormal use of the defendant’s product on the issue of whether the defendant’s conduct was a cause in fact of the plaintiff’s injuries.

	This instruction should be used only when a question has been raised of a party’s impaired faculty but should not be used when the person is obviously a child.  





	This instruction should not be used as to a minor operating a motor vehicle upon a public roadway.  Powell v. Hartford Accident & Indemnity Co., 217 Tenn. 503, 398 S.W.2d 727 (1966). 





	The “seven-fourteen rule” may have been abolished by McIntyre and Easton v. McLain, 891 S.W.2d 587 (Tenn. 1994), although the burden of proof rule has not been mentioned.  If the minor is between the ages of seven and fourteen, the jury should be instructed that it is the opposing party’s burden to prove by a preponderance of the evidence that the minor was capable of fault.  If the minor is between the ages of fourteen and eighteen, the jury should be instructed that it is the minor’s burden to prove that he was not capable of fault.  See T.P.I. – Civil 2.40. 





	This rule applies to either plaintiff or defendant.  Unless there are two or more courses of action available to the party after he has actual notice of the perilous situation there is no reason to invoke the rule.  The rule implies a choice of action. 





	This rule applies to either plaintiff or defendant. 





	The Committee would ordinarily discourage the reading of the text of an entire statute, ordinance, or regulation.  The wording of these enactments is often confusing to the jurors and, perhaps more importantly, usually the dispute between the parties centers only on a portion of the statute, ordinance or regulation.  









