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PRODUCTS LIABILITY

T.P.I.  - Civil
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 T.P.I.  - CIVIL 10.01

STRICT LIABILITY


One who manufactures or sells a defective or unreasonably dangerous product is responsible to the ultimate consumer of the product for physical harm caused to the consumer or the consumer’s property if:

(1)
The [manufacturer] [seller] is engaged in the business of [manufacturing] [selling] such a product; and

(2)
It is expected to and does reach the user or consumer without substantial change in the condition in which it was [manufactured] [sold].


A product is “defective” if it is unsafe for normal or reasonably anticipated handling and use.  A product is “unreasonably dangerous” if it is more dangerous than would be reasonably expected by the ordinary consumer or would not be offered for sale by a reasonably careful manufacturer or seller who knew of its dangerous condition.  An “ordinary consumer” is a consumer who purchases or uses the product with the ordinary knowledge common to the community as to its characteristics.  A “manufacturer” is a person or company that designs, fabricates, produces, compounds, processes or assembles any product or its component parts.  The word “seller” includes a retailer, wholesaler, or distributor.  A seller is any individual or organization in the business of selling a product, either for resale or for use or consumption.  [A lessor or bailor engaged in the business of leasing or bailment of a product is a seller.]


The [seller][manufacturer] of a product is not responsible for any injury to person or property caused by the product unless the product is determined to be in a defective condition or is unreasonably dangerous at the time it left the [seller’s] [manufacturer’s] control.  In making this determination, you must apply the state of scientific and technological knowledge available to the [seller] [manufacturer] at the time the product was placed on the market, rather than at the time of the injury.  Consider also the customary designs, methods, standards and techniques of manufacturing, inspecting and testing by other manufacturers [sellers] of similar products.

USE NOTE



COMMENTS


This instruction is based upon the Restatement (Second) of Torts, § 402A, as modified by the Tennessee Products Liability Act of 1978, Tenn. Code Ann. §§ 29-28-101 through 29-28-108.  The statute states Tennessee’s position allowing liability for a product that is either unreasonably dangerous or defective, rather than requiring that the product meet both tests.  Smith v. DetroitMarine Engineering Corp., 712 S.W.2d 472 (Tenn.App. 1985);  Massey Seating v. 200 Easley Bridge, 10 TAM 43-14 (Tenn. Ct. App. M.S., Sept. 25, 1985).


Tenn. Code Ann. § 29-28-104 creates a presumption that a product is not unreasonably dangerous when the manufacturer or seller complies with governmental standards, but thepresumption is rebuttable. 


Tenn. Code Ann. § 29-28-106 codifies the sealed container doctrine of Walker v. Decora, Inc., 225 Tenn. 504, 471 S.W.2d 778 (1971), but permits an action against the seller of a sealed container if the manufacturer cannot be sued in this state.


A manufacturer is not an insurer of the product it designs, and it is not required that the design adopted be perfect, or render the product accident-proof, or incapable of causing injury, nor is it necessary to incorporate the ultimate safety features in the product.  Hence, a departure from the required standard of care is not demonstrated where it is simply shown that there was a better, safer, or different design which would have averted the injury.  Kerley v. Stanley Works, 553 S.W.2d 80 (Tenn. App. 1977).


Under Section 402A, damages are limited to physical harm to person or property.  Economic loss is not included.  See Manuel & Richards, Economic Loss in Strict Liability - Beyond the Realm of 402A, 16  Mem.St.U.L.Rev. 315 (1986).


The Tennessee Supreme Court stated that they were joining the majority of states and were consistent with the Restatement (Third) of Torts: Products Liability (1998), Section 21, which specifically excludes harm to “the defective product itself” from the definition of “harm to persons or property” for which economic loss is recoverable. Lincoln General Ins. Co. v. Detroit Diesel Corp., et al., 293 S.W.3d 487 (Tenn. 2009).


Comparative fault principles apply in products liability actions based on strict liability in tort and a plaintiff’s ability torecover damages in such a case should not be unaffected by the extent to which his injuries result from his own fault. Therefore a plaintiff can recover as long as his fault is less than fifty percent. These principles also apply in enhanced injury cases in which the defective product does not cause or contribute to the underlying accident. In this latter case, the respective fault of the manufacturer and of the consumer should be compared with respect to all damages and injuries for which the fault of each is a cause in fact and a proximate cause.  Whitehead v. Toyota Motor Corp., 897 S.W.2d 684 (Tenn. 1995).


Joint and several liability against parties in the chain of distribution of a product is essential to the theory of strict products liability and these parties must be treated as a single unit for the purpose of determining and allocating fault. Owens v. Truckstops of America, 915 S.W.2d 420 (Tenn. 1996).


Consumer Expectation Test: Before a product is deemed unreasonably dangerous it must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics. Under this test, a product is not unreasonably dangerous if the ordinary consumer would appreciate the condition of the product and the risk of injury.  Prudent Manufacturer Test: This test imputes knowledge of the condition of the product to the manufacturer and is whether, given that knowledge, a prudent manufacturer would market the product requiring proof about the reasonableness of the manufacturer’s or seller’s decision to market the product. Here the court balances the usefulness of the product against the magnitude of risk or danger likely to be caused by the product.Factors to be considered and weighed include the usefulness and desirability of the product, the safety aspects of the product, the availability of a substitute product which would meet the same need, the manufacturer’s ability to eliminate the unsafe character, the user’s ability to avoid danger, the user’s awareness of the danger, and the feasibility of spreading the loss. Ray by Holman v. BIC Corp., 925 S.W.2d 527 (Tenn. 1996); discussed further in Rutherford v. Polar Tank Trailer, Inc., 978 S.W.2d 102 (Tenn. App. 1998).


In Tenn. Code Ann. § 29-28-102(8), the word “ordinary” modifies the consumer, not the product, and applies to the customary or usual consumer of the product.  Plaintiff is required to establish what an ordinary consumer purchasing the particular productwould expect.  Hughes v. Lumbermens Mut. Cas. Co., Inc., 2 S.W.3d 218 (Tenn. App. 1999).


The consumer expectation test may be used in all products cases in which a party intends to establish that a product is unreasonably dangerous.  The consumer expectation test and the prudent manufacturer test are not mutually exclusive, and therefore either or both tests are applicable in cases in which a product is alleged to be unreasonably dangerous.  Tenn. Code Ann. § 29-28-102(8). Jackson v. General Motors Corp., 60 S.W.3d 800 (Tenn. 2001).


An affirmative defense should not be charged if it is not pled. Whaley v. Rheem Mfg. Co., 900 S.W.2d 296, 304, (Tenn. App. 1995).





T.P.I.  - CIVIL  10.02


STRICT LIABILITY - 

ADEQUACY OF WARNING


Where proper instructions for use and an adequate warning of hazards are given, the seller may reasonably assume that they will be read and followed.  Thus, a product is not in a defective condition, nor is it unreasonably dangerous, if:

1.
The manufacturer or seller has given proper instructions for the use of a product and an adequate warning of the dangers associated with the use or misuse of the product; and

2.
The product is safe for use if the instructions and warning are read and followed.


Adequate and proper instructions establish procedures for efficient use and for avoiding danger.  An adequate warning is one calculated to call to the attention of a reasonably careful person the nature and extent of the danger involved in using or misusing the product. 


 In preparing instructions and warnings, manufacturers and sellers must take into account, among other things, the intended or reasonably expected users or consumers of the product.  Where a danger or hazard is apparent to the ordinary user, a product is not unreasonably dangerous or defective even if no warning is given.


COMMENT


An “adequate” warning of non-obvious dangers relieves a manufacturer or seller ofliability, but adequacy of warning is usually for the jury. Evridge v. American Honda MotorCo., 685 S.W.2d 632 (Tenn. 1985).


Tenn. Code Ann. § 29-28-105(d) provides that a product is not “unreasonably dangerous” because of failure to adequately warn of a danger or hazard that is apparent to the ordinary user.  It is submitted that the defenses, although not spelled out in the statute, must, as a matter of common sense and equity, be available to a defendant whose product is claimed to be “defective”.

LEARNED INTERMEDIARY DOCTRINE 


In order to recover for failure to warn under the learned intermediary doctrine, a plaintiff must show; (1) that the defendant failed to warn the physician of a risk associated with the use of the product not otherwise known to the physician; and (2) that the failure to warn the physician was both a cause in fact and proximate cause of the plaintiff’s injury.  Harden v. Danek Medical, Inc., 985 S.W.2d 449 (Tenn. App. 1998).


T.P.I.  - CIVIL 10.03

SUBSEQUENT ALTERATION, 

IMPROPER MAINTENANCE 

AND ABNORMAL USE


The [seller] [manufacturer] of a product that is not defective or unreasonably dangerous at the time it leaves the [seller’s] [manufacturer’s] control, is not at fault if the product becomes defective or unreasonably dangerous by subsequent unforeseeable alteration, improper maintenance or abnormal use. 

COMMENT


Tenn. Code Ann. § 29-28-108 provides that if a product is not unreasonably dangerous at the time it leaves the control of the manufacturer or seller but was made unreasonably dangerous by subsequent unforeseeable alteration, change, improper maintenance or abnormal use, the manufacturer or seller is not liable.


In Whitehead v. The Dycho Co., 775 S.W.2d 593 (Tenn. 1989), the court stated that the proximate cause of the plaintiff’s injury was the independent intervening act of the employer in placing the product, which was delivered in containers with warnings, into smaller containers with no label or warnings of the dangerous nature of the product.


In a product’s liability suit for personal injuries based upon negligence and strict liability the defendant may introduce relevant evidence that the plaintiff’s employer’s alteration, change, improper maintenance, or abnormal use of the defendant’s product was a cause in fact of the plaintiff’s injuries and the jury should be instructed that it may consider the actions of the employer only in assessing whether the plaintiff has met his burden of establishing the elements necessary to recover against the defendants. The jury may not assess fault against the employer. Snyder v. LTG Lufttechnische GmbH, 955 S.W.2d 252 (Tenn. 1997).


B.  Negligence Liability

T.P.I.  - Civil
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T.P.I.  - CIVIL 10.10

MANUFACTURER’S DUTY OF CARE


The manufacturer of a product has a duty to use reasonable care in designing, manufacturing, testing and inspecting the product [and in the selection, testing and inspection of any component parts made by another] so that the product may be safely used in the manner and for the purpose for which it was made.  The failure to fulfill that duty is negligence.


[When a product manufactured by another is marketed by a seller as its own, the seller has the same duty of care as a manufacturer.]


T.P.I.  - CIVIL 10.11


SELLER’S DUTY TO INSPECT


Ordinarily, one who sells a product made by another does not have a duty to inspect or test the product for possible defects.  If, however, a seller has reason to know that a product is likely to be unreasonably dangerous or defective, the seller has a duty to use reasonable care to inspect and test the product before selling it.  A failure to fulfill this duty is negligence.


COMMENT


If the seller sells the product as his own manufacture, the rule does not apply.  This charge is in line with Walker v. Decora, Inc.,225 Tenn. 504, 471 S.W.2d 778 (1971), as to sealed containers but care should be taken as to whether strict liability would apply.


T.P.I.  - CIVIL 10.12


SUPPLIER’S DUTY TO WARN


A supplier who knows or reasonably should know that a product is likely to be dangerous for its intended use or foreseeable misuse has a duty to use reasonable care to warn of the product’s danger or to reveal its unsafe condition.  Warnings should be given to those persons whom the supplier should reasonably expect to use or to handle the product or be endangered by its use or handling, if the supplier reasonably should believe those persons would not realize the danger without the warnings.  The failure to fulfill this duty is negligence.


[A “supplier” includes one who gives possession of a product for another’s use or repair and one who permits another to use a product while it is still in the supplier’s possession or control.  Thus a “supplier” includes, but is not limited to, sellers, lessors, donors, lenders, and bailors, including mechanics.]


COMMENT


The duty to warn extends to a danger that is inherent even in a properly made product.  An adequate warning is one calculated to bring home to a reasonably prudent user of the product the nature and the extent of the danger involved in using the product.  Trimble v. Irvin, 59 Tenn. App. 465, 441 S.W.2d 818 (1968).


See also Whitehead v. The Dycho Co., 775 S.W.2d 593 (Tenn. 1989). 

 
An “adequate” warning of non-obviousdangers relieves a manufacturer or seller of liability, but adequacy of warning is usually for the jury. Evridge v. American Honda Motor Co., 685 S.W.2d 632 (Tenn. 1985).


Tenn. Code Ann. § 29-28-105(d) provides that a product is not “unreasonably dangerous” because of failure to adequately warn of a danger or hazard that is apparent to the ordinary user.  It is submitted that the defenses, although not spelled out in the statute, must, as a matter of common sense and equity, be available to a defendant whoseproduct is claimed to be “defective”.



Where property is delivered to a bailee for work to be performed on it, the bailor is liable to the bailee for defects likely to cause injury in the process of performing the work if such defects are not common to the particular species of property, and if they are known, or should have been known, to the bailor, and no 
notice of them is given to the bailee.Southeastern Steel & Tank Maintenance Co. v. Luttrell, 48 Tenn. App. 522, 348 S.W.2d 905 (1961).


See Flax v. DaimlerChrysler Corp., 272 S.W.3d 521 (Tenn. 2009) (especially Justice Wade’s concurring opinion) for discussion concerning post-sale duty to warn claim when a manufacturer or seller learns of the defect after the time of sale.

Under the Tennessee Products Liability Act, manufacturers have no duty to warn with respect to products manufactured, distributed and/or sold by others. SEE: Coffman, et al., v Armstrong International, Inc, et al., 615 S.W. 3d 888 (Tenn. 2021), in which the Supreme Court held that as a matter of first impression, manufacturers did not have a duty to warn of the dangers associated with the post-sale integration of asbestos-containing parts manufactured and sold by others. (The manufacturer's duty to a consumer is measured at the time the product leaves its control.)

T.P.I.  - CIVIL 10.13


MAKER OF A COMPONENT PART


The maker of a component part that is incorporated into a product completed or assembled by another has the same duty of care concerning that component part as the duty of care imposed upon a manufacturer.


C.  Misrepresentation - Products

T.P.I.  ‒ Civil
Number

Misrepresentation - Products
10.18


  T.P.I.  - CIVIL  10.18

MISREPRESENTATION - PRODUCTS


To recover for a claim of misrepresentation concerning a product, the plaintiff must prove:

1.
Defendant’s business included selling the product;

2.
The defendant represented that the product [line] [was of a certain quality or character] [would perform (a) certain task(s)];

3.
This representation was not merely opinion and was made to the general public or to those expected to buy [or use] the product;

4.
The representation was not true;

5.
The plaintiff knew of the representation but did not know it was untrue;

6.
The plaintiff justifiably relied on the representation by [purchasing the product] [using the product consistent with the representation]; and

7.
Plaintiff’s reliance on the representation was a substantial factor in causing plaintiff’s damages.


If the plaintiff proves all the above factors, the plaintiff has established the defendant’s fault even though the defendant’s misrepresentation was not intentionally or negligently made.


COMMENT


See T.P.I.  ‒ Civil 8.35 - 8.48 on Fraud and Deceit.


Tennessee adopted Restatement (Second) of Torts § 402B in Ford Motor Co. v. Lonon, 217 Tenn. 400, 398 S.W.2d 240 (1966).


The misrepresentation must be of a material fact and not a mere opinion.


A purchaser who has been the victim of a misrepresentation or who has been induced to contract through a mistake of material fact mutual to him and his vendor, has both at law and in equity, a number of alternative remedies, including actions for rescission and restitution, for breach of contract and in tort for misrepresentation.  Plaintiff need only elect consistently among the remedies.  He may notboth affirm and disaffirm his contract.  Isaacs v. Bokor, 566 S.W.2d 532 (Tenn. 1978).


A court of law as well as a court of equity may decree rescission and allow restitution.  Isaacs v. Bokor, 566 S.W.2d 532 (Tenn. 1978). 


There can be no liability under § 552(1) Restatement of Torts, Second, where there is no identification of the information supplied, no assertion that it was false, no identification of negligence of defendant in obtaining or communicating information relied upon by plaintiffs and therefore no basis for finding that the defendant supplied false information for the guidance of others in a business transaction.  Ritter v. Custom Chemicides, Inc., 912 S.W.2d 128 (Tenn. 1995).


D.  Warranty Liability

T.P.I.  ‒ Civil
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T.P.I.  - CIVIL 10.20

BREACH OF WARRANTY


INTRODUCTION


In this case plaintiff seeks to establish liability on a breach of warranty.  A breach of warranty may be established without proof of negligence on the part of the defendant and usually occurs in connection with a sale of goods.


A sale is the transfer of ownership of goods from a seller to a buyer for a price.  “Goods” means any movable property and is interchangeable with the terms “product” or “article”.  “Seller” includes the manufacturer, fabricator, producer, compounder, processor, assembler, retailer, wholesaler, distributor, lessor, or bailor. 


“Buyer” includes the user or consumer of the product.  


In this case, it has been alleged that a sale of __________ was made by __________, as seller, to __________, as buyer.


USE NOTE


This charge should not be given unless there is a dispute as to whether there was a sale, the defendant was a seller, or the plaintiff was a buyer.


By Tenn. Code Ann. 29-28-102 (7)  and Baker v. Promark Products West, Inc., 692 S.W.2d 844 (Tenn. 1985), “seller” can include a lessor and “buyer” can include a lessee.

COMMENT


Seller means a person who sells or contracts to sell goods.  Tenn. Code Ann. §  47-2-103 .The definition of “sale” follows that given in Tenn. Code Ann. § 47-2-106 of the Uniform Code. The definition of goods paraphrases the Uniform Commercial Code definition contained in Tenn. Code Ann. § 47-2-105. 


The requirement of privity between the buyer of a product and the manufacturer has been abolished in suits for personal injurybased on negligence, strict liability, or breach of warranty.  Tenn. Code Ann. § 29-34-104.  The class of persons who may claim the benefit of warranty in tort cases has been broadened beyond the immediate purchaser, and it has been said that the statutory warranties are “made to run with the product, at least in the range of its intended and reasonably anticipated use.”  Commercial Truck & Trailer Sales, Inc. v. McCampbell, 580 S.W.2d 765 at 773 (Tenn. 1979).  See also Tenn. Code Ann. § 47-2-318. 


T.P.I.  - CIVIL 10.21

NOTICE OF BREACH


In order to recover for a breach of warranty, the buyer must have given the seller notice of the breach within a reasonable time after the buyer knew or, using reasonable care, should have known of the alleged defect.   Determination of a reasonable time depends upon the circumstances and the kind of product involved. 


While no particular form of notice is required, it must inform the seller of the alleged breach and the buyer’s intent to seek damages.  Whether that notice was given within a reasonable time is for you to determine.


COMMENT


Based on Tenn. Code Ann. § 47-2-607(3).




T.P.I.  - CIVIL 10.22

 EXPRESS WARRANTY


A sale of goods may include a positive statement of fact or promise by the seller that the goods possess certain characteristics.  An affirmation of fact or a promise is called a warranty.  A warranty may be made orally or in writing, or it may be implied from the circumstances of the sale. 


An affirmation of fact or promise made by the seller to the buyer that relates to the goods and upon which the buyer relies in making the decision to buy creates an express warranty that the goods shall conform to the affirmation or promise. [A sample or model upon which the buyer relies in making a decision to buy creates an express warranty that all of the goods will conform to the sample or model.]  No particular word or expression is necessary to create an express warranty.  It is not necessary for the seller use formal words such as “warranty” or “guaranty” or that the seller have a specific intention to make a warranty. 


A statement that is merely the seller’s opinion or commendation of the goods shall not be construed to create a warranty.  An opinion is the expression of a conclusion or judgment that does not purport to be based on actual knowledge.  To determine whether a particular statement was a statement of fact or merely an expression of opinion, you may consider:

1.
The circumstances under which the statement was made;

2.
The manner in which the statement was made;

3.
The ordinary effect, inference, and implication of the words used;


4.
The relationship of the parties, including the history of the relationship; and

5.
The subject matter of the statement.  

USE NOTE


This sets out the substance of Tenn. Code Ann. § 47-2-313.


This instruction can be modified so as to apply to a contract other than a sale, such as a bailment or rental of equipment.


COMMENT


See McGee v. Nashville White Trucks, Inc., 633 S.W.2d 311 (Tenn. App. 1981).


Letters containing representations made for the purpose of inducing a sale become a part of the basis of the bargain so as to create express warranties that the product will conform to such representations.  Proof of the specific defect causing a mechanicalmalfunction is not essential.  The breach is in the lack of fitness as evidenced by the malfunction itself rather than by some specific dereliction in construction or design.  Vertical privity is not required.  Motley v. Fluid Power of Memphis, Inc., 640 S.W.2d 222 (Tenn. App. 1982).


T.P.I.  - CIVIL 10.23

EXCLUSION OF EXPRESS WARRANTY


The buyer and seller may agree that there shall be no express warranties relating to the goods or they may agree that only certain warranties shall apply and all others be excluded.  If such an agreement has been made, there can be no express warranty contrary to its terms.


USE NOTE


Disclaimers permitted by this rule may limit or modify liability under the Code but such disclaimers do not defeat separate causes of action for unfair or deceptive acts or practices under the Consumer Protection Act.


COMMENT


See Tenn. Code Ann. § 47-2-316.  The party who signs a printed form furnished by the other party will be bound by the provisions in the form over which the parties actually bargained and such other provisions that are not unreasonable under the circumstances surrounding the transactions.  Board ofDirectors v. Southwestern Petroleum Corp.,  757 S.W.2d 669 (Tenn. App. 1988).


An “as is” disclaimer of warranties does not bar an action for unfair or deceptive acts or practices.  Morris v. Mack’s Used Cars, 824 S.W.2d 538 (Tenn. 1992).


T.P.I.  - CIVIL 10.24

BUYER’S EXAMINATION


If, before making the purchase, the buyer examined the goods [a sample of the goods] [a model of the goods] to the buyer’s satisfaction or refused to examine them, there is no implied warranty as to a defect that a reasonable examination should have revealed.  If the defect could not have been discovered upon a reasonable inspection, the buyer’s  examination or refusal to examine the goods will not relieve the seller of responsibility for the defect.


If the defect is latent or concealed, a buyer may rely on an express warranty even though there has been an examination or an opportunity to examine the goods before making a purchase.  If the buyer has actual knowledge, however, that the goods are defective, the buyer may not rely on an express warranty.


COMMENT


There is no implied warranty as to defects which are plainly apparent to plaintiff upon his examination. Cardwell v. Hackett, 579 S.W.2d 186 (Tenn. App. 1978).

.
E.  Implied Warranties

T.P.I.  ‒ Civil

Number

Implied Warranty of Fitness
10.30

Implied Warranty of Merchantability
10.31

Warranty Implied by Course of Dealing or Usage of Trade
10.32

Implied Warranty - Real Estate - New Building
10.33

Disclaimer of Implied Warranties
10.34


T.P.I.  - CIVIL 10.30


IMPLIED WARRANTY OF FITNESS


Unless excluded or modified by agreement, there is an implied warranty that goods shall be fit for the particular purpose for which the goods are required if, at the time of sale, the seller has reason to know the purpose and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods for that purpose. 

COMMENT


Tenn. Code Ann. § 47-2-315.


A “particular purpose” differs from the ordinary purpose for which the goods are used in that it envisages a specific use by the buyer which is peculiar to the nature of his business, whereas the ordinary purposes for which goods are used are those envisaged in the concept of merchantability and go to uses which are customarily made of the goods in question.  Cardwell v. Hackett, 579 S.W.2d 186 (Tenn. App. 1979).


Where purchaser relies upon seller to design, select and furnish a control system for a particular purpose and the control systemfailed to perform the purpose, seller is liable to a user for breach of implied warranty.  Motley v. Fluid Power of Memphis, Inc., 640 S.W.2d 222 (Tenn. App. 1982).


In order to create a warranty of fitness for a particular purpose, the seller must have reason to know the particular purpose and that the buyer is relying upon the seller’s skill and judgment to select or furnish suitable goods.  Alumax Aluminum Corp. v. Armstrong Ceiling Systems Inc., 744 S.W.2d 907 (Tenn. App. 1987).

LEASES OF PERSONAL PROPERTY 


Regardless of whether title passes in the transaction, such as a lease, warranties of fitness and merchantability are incident to the transaction because one party to the relationship is in a better position to know andcontrol the condition of a chattel and to distribute the loss which may occur due to the dangerous condition of the chattel.  Baker v. Promark Products West, Inc., 692 S.W.2d 844 (Tenn. 1985).


T.P.I.  - CIVIL 10.31

IMPLIED WARRANTY OF MERCHANTABILITY


[Unless excluded or modified by agreement of the parties,][a] A sale of goods contains an implied warranty that goods are merchantable.  This warranty requires that the goods:


[Pass without objection in the trade for goods of the description agreed upon in the contract between the parties].


[In the case of fungible goods, are of fair average quality for goods as described in the agreement between the parties.  Goods are fungible if any unit, by its nature or usage of trade, is the equivalent of any other unit].


[Are fit for the ordinary purposes for which such goods are used].


[Run within the variations permitted by the agreement, of even kind, quality, and quantity within each unit and among all units involved].


[Are adequately contained, packaged, and labeled as the agreement may require].


[Conform to the promises or affirmations of fact made on the container or label, if any].

USE NOTE


This instruction applies only to sellers who are merchants with respect to goods of that kind.


COMMENT


Based upon Tenn. Code Ann. § 47-2-314.


See comment to T.P.I.  - Civil 10.30 asto leases of personal property.


In McGee v. Nashville White Trucks, Inc., 633 S.W.2d 311 (Tenn. App. 1981), theCourt said that there is no implied warranty that used equipment is free from defects or that it will not fail in use. However, used car dealers have a duty to make a reasonable inspection of a vehicle to discover defects orconditions that would render the car defective or dangerous but this duty does not extend to the discovery of latent defects.  Patton v. McHone, 822 S.W.2d 608 (Tenn. App. 1991).

T.P.I.  - CIVIL 10.32

WARRANTY IMPLIED BY COURSE OF DEALING 


OR USAGE OF TRADE


[Unless excluded or modified by agreement of the parties,][a] A sale of goods may contain an implied warranty that the goods would be of a particular quality or would be fit for a particular purpose.  This warranty may arise [from the course of dealing between the seller and the buyer] [by a usage of trade].  [A course of dealing is a series of previous transactions between these parties that may fairly be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.]  [A usage of trade is any practice or method of dealing having such regularity of observance in a locale, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.] 


USE NOTE

Tenn. Code Ann. § 47-2-314(3).  This definition of course of dealing and usage of trade follows that in Tenn. Code Ann. § 47-1-205.  A warranty will not be implied contrary to a course of dealing or usage of trade.  Tenn. Code Ann. § 47-2-316(3)(c).

T.P.I.  - CIVIL 10.33

IMPLIED WARRANTY - REAL ESTATE


NEW BUILDING


A seller who is in the business of building residential homes makes certain implied warranties when selling a home that [is under construction] [has recently been completed].


The seller warrants to the buyer that at the time [the deed is delivered to the buyer] [the buyer takes possession]:

1.
The home with all its fixtures is free from major structural defects; and

2.
The home is constructed in a workmanlike manner.  Construction is of workmanlike quality if the work performed is generally acceptable in the building trade at the time and place of construction.


USE NOTE


This rule applies only to the initial vendee and the warranty applies only when the written contract is silent on the subject.  It also applies to a contract for the construction of a dwelling by a vendor-builder.  As to the time of application, the rule applies at the passage of deed or the taking of possession whichever first occurs.


The plaintiff has the burden of showing the prevailing standard of workmanlike quality and the manner in which it has been breached.

COMMENT


Based upon Dewberry v. Maddox, 755 S.W.2d 50 (Tenn. App. 1988) and Dixon v. Mountain City Construction Co., 632 S.W.2d 538 (Tenn. 1982).  It is not defeated by anexpress warranty as to some aspect of a new house having nothing to do with the workmanship or the materials used in the general construction.


A general disclaimer of warranty does not defeat this rule unless it is in clear and unambiguous language so that the buyer is given adequate notice of the implied warranty protection that he is waiving by signing the contract.  Axline v. Kutner, 863 S.W.2d 421 (Tenn. App. 1993).


Privity is not required if there has been a reasonably foreseeable risk of damage to tangible property, intangible interest, or if life or limb is placed in reasonably certain peril.  Howell v. Betts, 211 Tenn. 134, 362 S.W.2d 924 (1962).
T.P.I.  - CIVIL 10.34


DISCLAIMER OF IMPLIED WARRANTIES


Unless the circumstances indicate otherwise, implied warranties are excluded by expressions like “as is”, “with all faults” or other language that calls the buyer’s attention to the absence of warranties and makes it clear that there are no such warranties.


[For the implied warranty of merchantability to be excluded or modified, the seller must specifically make this fact known to the buyer and, if this information is contained in a writing, it must be conspicuous.]


[A warranty may also be excluded by a course of dealing between the seller and the buyer or a usage of trade.  A course of dealing is a series of previous transactions between these parties that may fairly be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.  A usage of trade is any practice or method of dealing having such regularity of observance in a locale, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question.] 


USE NOTE


This instruction does not apply to the sale of human tissues or blood.  Tenn. Code Ann. 

§ 47-2-316 (5).


COMMENT


Based on Tenn. Code Ann. § 47-2-316. 


A party who signs a printed form furnished by the other party will be bound bythe provisions in the form over which the parties actually bargained and such other provisions that are not unreasonable.  Board of Directors v. Southwestern Petroleum Corp.,757 S.W.2d 669 (Tenn. App. 1988).


An “as is” disclaimer does not bar an action for unfair or deceptive acts or practicesunder the Consumer Protection Act. Morris v. Mack’s Used Cars, 824 S.W.2d 538 (Tenn. 1992).


F.  Miscellaneous

T.P.I.  ‒ Civil

Number

Effect of User’s Allergy
10.40


T.P.I.  - CIVIL 10.40


EFFECT OF USER’S ALLERGY


Unless the seller had reason to believe otherwise, the seller may reasonably assume that the product will  be used by a person without an abnormal sensitivity to it.


If the plaintiff’s injury or damage resulted solely from an allergy or other abnormal physical sensitivity that the seller would have no reason to believe that a person using the product would have, the defendant is not at fault.  If the plaintiff’s injury was caused partly by an allergy or other abnormal physical sensitivity and partly by a defect in the product, the seller is liable only for those damages caused by the defect.


USE NOTE


To be used only if there is evidence that the product would not cause a reaction by a normally sensitive person.  Under Tenn. Code Ann. § 47-2-314, the warranty of merchantability is only that the goods are fit for the “ordinary” purposes for which such goods are used.


COMMENT


The possible side effects of a drug have been held not to be a basis for liability if the manufacturer warns the dispensing doctors of 

those possible side effects.  Dunkin v. Syntex Labs, Inc., 443 F.Supp. 121 (W.D.Tenn. 1977).

	For actions accruing on or after July 1, 2013, T.C.A. § 29-11-107 may impact the law in this area.













