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IMITATION CONTROLLED SUBSTANCES

Any person who commits the offense of imitation controlled substances is guilty of a crime.   

For you to find the defendant guilty of this offense, the state must have proven beyond a reasonable doubt the existence of the following essential elements:

[Part A:

(1) that the defendant knowingly [sold] [delivered] [manufactured] a substance;

and

(2) that the defendant knew the substance was an imitation controlled substance.]

or

[Part B:

(1) that the defendant knowingly possessed an imitation controlled substance;

and

(2) that the defendant intended to [sell] [deliver] [manufacture] the substance.]

or

[Part C:

(1) that the defendant intentionally [smelled] [inhaled] [injected] [ingested] [consumed in any manner whatsoever] [[possessed] [used] for the purpose of [smelling] [inhaling] [injecting] [ingesting] [consuming in any manner whatsoever]] an imitation controlled substance;

and

(2) that the act was for the purpose of causing [a condition of intoxication, inebriation, elation, dizziness, excitement, stupefaction or paralysis] [the dulling of the brain or nervous system] [the disturbing or distorting of the audio or visual processes].]


[In determining whether any person intends to manufacture, sell, give or distribute an imitation controlled substance, it may be inferred from, in addition to all other relevant evidence, whether any distribution or attempted distribution of such pill, capsule, tablet or substance in any other form whatsoever included an exchange of or a demand for money or other property as consideration, and, if so, whether the amount of such consideration was substantially greater than the reasonable value of such pill, capsule, tablet or substance in any other form whatsoever, considering the actual chemical composition of such pill, capsule, tablet or substance in any other form whatsoever and, where applicable, the price at which over-the-counter substances of like chemical composition sell.]

[“Deliver” or “delivery” means the actual, constructive, or attempted transfer from one person to another of an imitation controlled substance, whether or not there is an agency relationship.]


[“Distribute” means to deliver other than by administering or dispensing an imitation controlled substance.]
[Only for offenses committed on or after 7/1/13:  “Imitation controlled substance” means a pill, capsule, tablet, or substance in any form whatsoever if it is not a controlled substance listed in Title 39, Chapter 17, Part 4; is subject to abuse; purports, by express or implied representations, to act like a controlled substance that is a stimulant or depressant of the central nervous system; and is not commonly used or recognized for use in that particular formulation for any purpose other than as a stimulant or depressant of the central nervous system; or the chemical structure of the substance is a derivative or analogue of the chemical structure of a controlled substance; and the substance is not commonly used or recognized for use in that particular formulation for any purpose other than as a stimulant or depressant of the central nervous system.  “Imitation controlled substance” does not include a pill, capsule, tablet, or substance in any form whatsoever if it is marketed or promoted, or sold as permitted by the United States food and drug administration.]
[Only for offenses committed prior to 7/1/13:  “Imitation controlled substance” means a pill, capsule, tablet, or substance in any form whatsoever which is not a controlled substance listed in Title 39, Chapter 17, Part 4, which is subject to abuse, and which by express or implied representations, purports to act like a controlled substance as a stimulant or depressant of the central nervous system and which is not commonly used or recognized for use in that particular formulation for any purpose other than for such stimulant or depressant effect, unless marketed, promoted, or sold as permitted by the United States food and drug administration; and the chemical structure of which is a derivative of, or substantially similar to, the chemical structure of a controlled substance.]

In determining whether a pill, capsule, tablet, or substance in any other form whatsoever is an imitation controlled substance, there shall be considered, in addition to all other relevant factors, comparisons with accepted methods of marketing for legitimate nonprescription drugs for medicinal purposes rather than for drug abuse or any similar nonmedicinal use, including consideration of the packaging of the drug and its appearance in overall finished dosage form, promotional materials or representations, oral or written, concerning the drug, and the methods of distribution of the drug and where and how it is sold to the public.


[“Manufacture” means the production, preparation, propagation, compounding, conversion or processing of an imitation controlled substance, either directly or indirectly by extraction from substances of natural origin, or independently by means of chemical synthesis, and includes any packaging or repackaging of the substance or labeling or relabeling of its container.  “Manufacture” does not include the preparation or compounding of an imitation controlled substance by an individual for the individual’s own use.  “Production” includes the manufacturing, planting, cultivating, growing or harvesting of an imitation controlled substance.]


[“Sell” or “sale” means a bargained-for offer and acceptance and an actual or constructive transfer or delivery of the substance.]


[“Knowingly” means that a person acts knowingly with respect to the conduct or to circumstances surrounding the conduct when the person is aware of the nature of the conduct or that the circumstances exist.  A person acts knowingly with respect to a result of the person’s conduct when the person is aware that the conduct is reasonably certain to cause the result.]


[The requirement of “knowingly” is also established if it is shown that the defendant acted intentionally.]


“Intentionally” means that a person acts intentionally with respect to the nature of the conduct or to a result of the conduct when it is the person’s conscious objective or desire to engage in the conduct or cause the result.
