 SEQ CHAPTER \h \r 42T.P.I. -- CRIM. 31.20

CONTROLLED SUBSTANCE ANALOGUE


One of the issues in this case is whether the substance allegedly [possessed] [manufactured] [delivered] [dispensed] [sold] [casually exchanged] [represented] [advertised] [inferred] was a controlled substance analogue.  The state has the burden of proving this fact beyond a reasonable doubt. 

 SEQ CHAPTER \h \r 1[Only for offenses committed prior to 7/1/13: "Controlled substance analogue" means a capsule, pill, powder, product or other substance, however constituted:

(A) That has the stimulant, depressant, or hallucinogenic effect on the central nervous system of a controlled substance; and

(B) The chemical structure of which is a derivative of, or substantially similar to, the chemical structure of a controlled substance.]
or

[Only for offenses committed on or after 7/1/13:  "Controlled substance analogue" means a capsule, pill, powder, product or other substance, however constituted, that has the stimulant, depressant, or hallucinogenic effect on the central nervous system of a controlled substance; and has a chemical structure which is a derivative or structural analogue of the chemical structure of a controlled substance, and the structure of the tested item differs in no more than two (2) atoms, one (1) functional group, or one (1) double bond, from the structure of a controlled substance.]

"Controlled substance analogue" does not include:

(A) A controlled substance;

(B) Any substance for which there is an approved use or new drug application by the federal food and drug administration;

(C) Any compound, mixture, or preparation that contains any controlled substance that is not for administration to a human being or animal, and that is packaged in such form or concentration, or with adulterants or denaturants, so that as packaged it does not present any significant potential for abuse; or

(D) Any substance to which an investigational exemption applies under Section 505 of the Food, Drug and Cosmetic Act, 21 U.S.C. § 355, but only to the extent that conduct with respect to the substance is pursuant to such exemption.


In determining whether a substance is a controlled substance analogue, you shall consider the following factors along with any other relevant factors produced in the proof at trial:

(A) The difference between the price at which the substance is sold and the price at which the substance it is purported to be or advertised as is normally sold;

(B) Its diversion from legitimate channels, and its clandestine importation, manufacture, or distribution;

[(C) The defendant’s prior convictions, if any, for a violation of any state or federal statute prohibiting controlled substances or controlled substance analogues;] and

(D) Comparisons with accepted methods of marketing a legitimate nonprescription drug for medicinal purposes rather than for the purpose of drug abuse or any similar nonmedical use, including:

(1) The packaging of the substance and its appearance in overall finished dosage form;

(2) Oral or written statements or representations concerning the substance;

(3) The methods by which the substance is distributed; and

(4) The manner in which the substance is sold to the public.


In determining whether a substance is a controlled substance analogue, you may also consider the following scientific or pharmacological factors:

(A) Its actual or relative potential for abuse;

(B) Scientific evidence of its pharmacological effect, if known;

(C) The state of current scientific knowledge regarding the substance;

(D) The history of the substance and its current pattern of abuse;

(E) The scope, duration and significance of abuse;

(F) What, if any, risk there is to the public health;

(G) Its psychic or physiological dependence liability; and

(H) Whether the substance is an immediate precursor of a controlled substance.


Again, the state has the burden of proving the identity of the substance alleged as a controlled substance analogue.  If after considering all the proof you have a reasonable doubt that the substance at issue is a controlled substance analogue, you must find the defendant not guilty.

