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DEFENSE:  VOLUNTARY RETURN OF VICTIM

(Applicable to Custodial Interference Committed On or After July 1, 2004)

[Part A:


It is a defense to custodial interference prosecution that the person who removed the individual reasonably believed that at the time the individual was removed, the failure to remove the individual would have resulted in a clear and present danger to the health, safety, or welfare of the individual.


If evidence is introduced that the person who removed the individual reasonably believed that at the time the individual was removed, the failure to remove the individual would have resulted in a clear and present danger to the health, safety, or welfare of the individual, the burden is on the state to prove beyond a reasonable doubt that the defendant did not so reasonably believe.


If, from all the facts and circumstances in the case, you find that the person who removed the individual reasonably believed that at the time the individual was removed, the failure to remove the individual would have resulted in a clear and present danger to the health, safety, or welfare of the individual, or if you have a reasonable doubt that the state has proven the person did not so reasonably believe, then you must find the defendant not guilty.]

[Part B:


It is a defense to custodial interference prosecution that the individual [detained] [moved] in contravention of the [rightful custody of the mother] [order of custody or care] was returned by the defendant voluntarily and before arrest or the issuance of a warrant for arrest.


If evidence is introduced supporting a voluntary return of the individual by the defendant before arrest or the issuance of a warrant for arrest, the burden is on the state to prove beyond a reasonable doubt that the defendant did not voluntarily return the individual before arrest or the issuance of a warrant for arrest.


If, from all of the facts and circumstances in the case, you find that the individual taken from lawful custody was returned by the defendant before arrest or the issuance of a warrant for arrest and that the defendant returned said person voluntarily, or if you have a reasonable doubt that the state has proven the defendant did not so return the individual voluntarily, then you must find the defendant not guilty.]


