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STEPHEN MICHAEL WEST,

Plaintiff,
No. 10-1675-1

DEATH PENALTY CASE
v.

GAYLE RAY, in her official capacity as
Tennessee’s Commissioner of
Correction, et al

Defendants.

PLAINTIFEF’S OPPOSITION TO DEFENDANTS’
MOTION TO AMEND FINDINGS OF FACT AND
TO ALTER OR AMEND JUDGMENT

COMES NOW the Plaintiff, Stephen Michacl West, and, in opposition to Defendants’

putative Motion to Amend Findings of Fact and to Alter or Amend Judgment, submits: (1)
Defendants have failed to demonstrate any error in this Court’s November 22, 2010, order under
Rule 59.04, Tenn. R. Civ. P; (2) the record 1n this case demonstrates that Tennessee’s new
protocol provisions violate the Eighth Amendment of the United States Constitution and Article
1. § 14 of the Tennessee Constitution; and, (3) Defendants’ motion and the new material artached
to 1t, fail to create any matenal issue of fact regarding whether Tcnnessee has cured the
unconstitutionalily of 1ts lethal injection protocol.

Accordingly, as further explained in the accompanying memorandum of law, Mr. West
prays thus Court enter an order: (1) finding that Defendants have failed to demonstrate any CIror

in thus Court’s November 22, 2010, decision; (2) finding that based upon the evidence now
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before the Court, no matenal issue of fact precludes an order declanng that Tennessee’s new

protocol provisions violate the Eighth Amendment of the United States Constitution and Article

1, § 14 of the Tennessee Constitution; and (3) declanng that Tennessee’s new protocol

provisions violate the Eighth Amendment of the United States Constitution and Article 1, § 14 of

the Tennessee Constutution.

In the event that this Court determines that Defendants should be permitied 2 second
opportunuty to bnng forth evidence how Tennessee's new protocol provisions cure the otherwise
unconstitutional protocol, Mr. West alteratvely prays this Court enter an order sefting an

evidentiary hearing on the remanded 1ssue of whether the changes to Tennessee's pratocol render

1t constitunional under the Eishth Amendment of the United States Constitution and Article 1, §

14 of the Tennessee Constitution.

Mr. West further prays for any further relicf that this Court finds necessary and just.

Respectfully submutted,

FEDERAL DEFENDER SERVICES
OF EASTERN TENNESSEE, INC.

BY: ? - -

Stephen M. Kissinger

Stephen A. Ferrell

Assistant Federal Commumty Defender
800 S. Gay Street, Suite 2400

Knoxwille, TN 37929
(865) 637-7979

Fax: (865) 637-7999
Stephen Kissinger(@(d.ore
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Roger W. Dickson, Esquire
MILLER & MARTIN PLLC

e

832 Georgia Avenue, Suite 1000

Chattanooga, TN 37402
phone: (423) 756-6600

fax: (423) 785-8480
rdickson@millermartin.com
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CERTIFICATE OF SERVICE

1, Stephen M. Kissinger, hereby certify that a true and correct copy of the foregoing
document was emailed and hand delivered 10:

Mark A. Hudson

Semor Counsel

Office of Attomey General
425 Fifth Avenue North

P. O. Box 20207

Nashville, TN 37243

fax: 615-532-254]

Mark A_Hudson{@'state.in.us

That a true and correct copy of the foregoing document was emailed to:

Howell G. Clements, Esquire
1010 Market St., Suite 404
Chattanooga, TN 37402
Phone: 423-757-5003

C. Eugene Shiles, Esqure

P. 0. Box 1749

Chattanooga, TN 37401-1749
Phone: 423-756-7000

Fax: 423-756-4801

CESUSMIw Com

this the 18th day of January, 2011.

‘
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Stephen M. Kissinger
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