
IN THE TENNESSEE COURT OF TEIE JUDICIARY I APR 0 5 2012 1 
IN RE: THE HONORABLE JAMES TAYLOR 

GENERAL SESSIONS JUDGE 
HAWKINS COUNTY, TENNESSEE 

Docket No. M2011-00706-CJ-CJ-CJ 

File Nos. 10-4293,lO-4322,lO-4382 

1 Clerk of the Courts 1 

MOTION TO DEEM CERTAIN FACTS ADMITTED PURSUANT TO REQUEST 
FOR.ADMISSIONS AND RESPONSES THERETO 

COMES NOW Timothy R Discenza, Disciplinary Counsel for the Tennessee 

Court of the Judiciary, pursuant to Tennessee Rules of Civil Procedure, Rule 36 and Rule 

37, and would respectfully move the Court for an Order deeming certain facts admitted at 

the trial of this action against The Honorable James Taylor and for remedies under said 

Rules, including sanctions, and as grounds therefore would state as follows: 

A. On February 29,2012, Disciplinary Counsel herein caused to be filed a certain 

Request for Admission in this action, which Request, pursuant to Rule 36, Tennessee 

Rules of Civil Procedure, sought to have admitted the following matters by The 

Honorable James ~ a ~ l o r ' :  

2. That at all times relevant to the Complaint or amended 
Complaint filed in this action, the Judicial Canons of Ethics or Code of 
Judicial Conduct applied to you. 

RESPONSE: 

3. That on or about June 3 0 ~ ,  2008, that you, James Taylor, while 
holding a position as a part time Juvenile Court Judge in Hawkins County, 
Tennessee, received in excess of nine thousand dollars ($9,000.00) fiom a 

' Request No. 1 contained an error and is not pertinent to this Motion. 



client, Julie Rasmussen, which you indicated to her would be invested by 
you, for her and on her behalf. 

RESPONSE: 

4. That you, James Taylor, while a Juvenile Court Judge, and later 
while a General Sessions Judge of Hawkins County, Tennessee filed 
numerous claims with the Tennessee Administrative Office of the Courts, 
claiming payment for services as appointed counsel in cases in which you 
performed no legal services. 

RESPONSE: 

5 .  That you, James Taylor, while a Juvenile Court Judge of 
Hawkins County, Tennessee collected funds as a result of representing to 
the public that he was organizing a " Citizens' Heritage Display", a 
monument that he represented would be displayed in the local courthouse, 
and that you did you not use said hnds for said display. 

RESPONSE: 

6. That you, James Taylor acted as the Judge in matters before the 
General Sessions Court of Hawkins County, Tennessee, in cases that came 
before said court, and then filed claims for the same cases with the 
Tennessee Administrative Office of the Courts, claiming payment for 
services as appointed counsel. 

RESPONSE: 

B. By way of response to the said Request for Admissions, The Honorable James 

Taylor filed in this action a document entitled "Responses And Objections To Request 

for Admissions," which provided, in relevant part, as follows: 

The Formal Charges and Amended Complaint/Formal Charges 
filed against Judge Taylor alleges, among other things, acts that could be 
deemed in contradiction of Tenn. Code Ann. Title 39. Based upon these 
allegations, Judge Taylor has been advised by counsel to assert and 
invoke, and hereby does respectfully assert and invoke, his privilege 
against self-incrimination guaranteed by the Fifth Amendment of the 
United States Constitution and under Article I, Section 9 of the Tennessee 
Constitution, and therefore, Judge Taylor must respectfully decline to 
make further response at this time other than is contained herein this 
pleading (sic). 



In addition, Judge Taylor stated in his "Responses" as follows: 

GENERAL OBJECTIONS 
A. Judge Taylor objects to the Requests to the extent they purport to 
impose obligations and require procedures beyond those set forth in the 
Tennessee Rules of Civil Procedure and all other applicable laws and 
rules. 

B. Judge Taylor objects to the Requests to the extent they purport to 
require the disclosure of information that is not presently in the 
possession, custody or control of Judge Taylor. 

C. Judge Taylor objects to the Requests to the extent they are overbroad, 
unduly burdensome and are not reasonably calculated to lead to the 
discovery of relevant information. 

D. Judge Taylor's failure to object on any particular ground shall not be 
construed as a waiver of his right to object on any additional ground. 

E. In making these objections, Judge Taylor does not in any way waive or 
intend to waive, but rather preserves and intends to preserve: 

1. all rights to object on any ground to the competency, relevancy, 
materiality and admissibility of any information that may be provided in 
response to the Requests or the subject matter thereof; 

2. all rights to object on any ground to the use of any information or 
document that may be provided in response to the Requests or subject 
matter thereot and 

3. all rights to object on any ground to any request for further responses to 
this or any other discovery request. 

REQUESTS 1-6 
Judge Taylor hereby invokes his privilege against self-incrimination and 
objects to Requests 1 through 6 on that ground. 

C. Movant would state that the "Responses" of Judge Taylor fail even abysmally 

to comply with the language and purpose of Rule 36, Tennessee Rules of Civil Procedure. 

D. Rule 36.01, Tennessee Rules of Civil Procedure, provides as follows: 



Rule 36.01. Request for Admission 

A party may serve upon any other party a written request for the 
admission, for purposes of the pending action only, of the truth of any 
matters within the scope of Rule 26.02 set forth in the request that relate to 
(a) facts, the application of law to fact, or opinions about either; and (b) 
the genuineness of any described documents. Copies of documents shall 
be served with the request unless they have been or are otherwise 
hrnished or made available for inspection and copying. The request may, 
without leave of court, be served upon the plaintiff after commencement 
of the action and upon any other party with or after service of the 
summons and complaint upon that party. 

Each matter of which an admission is requested shall be separately set 
forth. The matter is admitted unless, within 30 days after service of the 
request, or within such shorter or longer time as the court may allow, the 
party to whom the request is directed serves upon the party requesting the 
admission a written answer or objection addressed to the matter, signed by 
the party or by the party's attorney, but, unless the court shortens the time, 
a defendant shall not be required to serve answers or objections before the 
expiration of 45 days after service of the summons and complaint upon the 
defendant. If objection is made, the reasons therefor shall be stated. The 
answer shall specifically deny the matter or set forth in detail the reasons 
why the answering party cannot truthfully admit or deny the matter. A 
denial shall fairly meet the substance of the requested admission, and 
when good faith requires that a party qualify an answer or deny only a part 
of the matter of which an admission is requested, the party shall specify so 
much of it as is true and qualify or deny the remainder. An answering 
party may not give lack of information or knowledge as a reason for 
failure to admit or deny unless the party states that he or she has made 
reasonable inquiry and that the information known or readily obtainable 
by the party is insufficient to enable the party to admit or deny. A party 
who considers that a matter of which an admission has been requested 
presents a genuine issue for trial may not, on that ground alone, object to 
the request the party may, subject to the provisions of Rule 37.03, deny 
the matter or set forth reasons why the party cannot admit or deny it. 

The party who has requested the admissions may move to determine the 
sufficiency of the answers or objections. Unless the court determines that 
an objection is justified, it shall order that an answer be served. If the court 
determines that an answer does not comply with the requirements of this 
rule, it may order either that the matter is admitted or that an amended 
answer be served. The court may, in lieu of these orders, determine that 
final disposition of the request be made at a pre-trial conference or at a 
designated time prior to trial. The provisions of Rule 37.01 (4) apply to the 
award of expenses incurred in relation to the motion. 



E. Rule 36.02, Tennessee Rules of Civil Procedure, provides as follows: 

Rule 36.02. Effect of Admission 

Any matter admitted under this rule is conclusively established unless the 
court on motion permits withdrawal or amendment of the admission. 
Subject to the provisions of Rule 16 governing amendment of a pre-trial 
order, the court may permit withdrawal or amendment when the 
presentation of the merits of the action will be subserved thereby and the 
party who obtained the admission fails to satisfy the court that withdrawal 
or amendment will prejudice that party in maintaining the action or 
defense on the merits. Any admission made by a party under this rule is 
for the purpose of the pending action only and is not an admission by that 
party for any other purpose nor may it be used against that party in any 
other proceeding. 

F. The "Responses" of Judge Taylor do not comply with the fbndamental 

requisites of Rule 36.01, including, but not limited to, 

Although objections are repeatedly made by Judge Taylor, he fails to comply 

meaningfully with the Rule that with respect to objections "the reasons therefor 

shall be stated." 

The Responses do not, as required by the Rule, "...specifically deny the matter or 

set forth in detail the reasons why the answering party cannot t ruWly  admit or 

deny the matter." 

The Response of Judge Taylor fail to properly constitute the obligation that a 

"denial shall fairly meet the substance of the requested admission, and when good 

faith requires that a party qualifjr an answer or deny only a part of the matter of 

which an admission is requested, the party shall specifl so much of it as is true 

and qualify or deny the remainder." 

The Responses violate the Rule 36 mandate that "An answering party may not 

give lack of information or knowledge as a reason for failure to admit or deny 



unless the party states that he or she has made reasonable inquiry and that the 

information known or readily obtainable by the party is insufficient to enable the 

party to admit or deny." 

WHEREFORE, Disciplinary Counsel respectfblly moves the Court to enter an 

order, as permitted and authorized by and provided for by Rule 36.01, deeming the 

following facts admitted for the purposes of the trial of this action, and for such other and 

fiuther relief to which he may be entitled pursuant to the Tennessee Rules of Civil 

Procedure: 

i. That at all times relevant to the Complaint or amended 
Complaint filed in this action, the Judicial Canons of Ethics or Code of 
Judicial Conduct applied to The Honorable James Taylor. 

ii. That on or about June 3 0 ~ ,  2008, James Taylor, while holding a 
position as a part time Juvenile Court Judge in Hawkins County, 
Tennessee, received in excess of nine thousand dollars ($9,000.00) from a 
client, Julie Rasmussen, which he indicated to her would be invested by 
him, for her and on her behalf, which was converted by James Taylor to 
his own use. 

iii. That James Taylor, while a Juvenile Court Judge, and later 
while a General Sessions Judge of Hawkins County, Tennessee filed 
numerous claims with the Tennessee Administrative Ofice of the Courts, 
claiming payment for services as appointed counsel in cases in which he 
performed no legal services. 

iv. That James Taylor, while a Juvenile Court Judge of Hawkins 
County, Tennessee collected finds as a result of representing to the public 
that he was organizing a " Citizens' Heritage Display", a monument that 
he represented would be displayed in the local courthouse, and that James 
Taylor converted the h d s  collected to his own use. 

v. That James Taylor acted as the Judge in matters before the 
General Sessions Court of Hawkins County, Tennessee, in cases that came 
before said court, and then filed claims for the same cases with the 
Tennessee Administrative Office of the Courts, claiming payment for 
services as appointed counsel in those cases which occurred while he was 
sitting as the General Sessions Judge of Hawkins County, Tennessee. 



RespectFully submitted, 

~ i m o t h r ~ .  Discenza #008716 
~isc i~l inary  Counsel 
Tennessee Court of the Judiciary 
P.O. Box 50356 
Nashville, Tennessee 37205 

Patrick J. McHale, # 004643 
Assistant Disciplinary Counsel 
Tennessee Court of the Judiciary 

Certificate of Service 

I certify that a true and exact copy of the foregoing Motion was mailed or 
delivered to Honorable James Taylor, Juvenile Court Judge, Hawki ns County Tennessee, 
115 Justice Center Dr., Rogemille, TN 37857 on this the A day of 
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Only the Westlaw citation is currently available. 

SEE COURT OF APPEALS RULES 1 1 AND 12 

Court of Appeals of Tennessee. 
Ronald M. FLOYD, et al. 

v. 
PRlME SUCCESSlON OF TN. et al. 

NO. E2006-0 1 085-COA-R9-CV 
Feb. 28,2007 Session. 

Aug. 13,2007. 
Witnesses 410 -297(13.1) 

4 10 Witnesses - 
410111 Examination 

Ji!.!!(D) Privilege of Witness 
6__1.01<2?7 Self-Incrimination 

3 1 Ok29)_ 13) Particular Circumstances 
Affecting Danger of Prosecution 

4 10k?97( 1 3,l) k. In General. M g  
Cited Cases - 

Witncsscs 41 0 -308 

4lQ Witnesses 
4! Examination 

410111(D) Privilege of Witness 
JIOk3OS k. Determination of  Right to 

Privilege. Most Cited-Cases 
A blanket prohibition against the invocation of 

the privilege against self-incrimination at a civil dep- 
osition, on the ground the witness no longer faced 
criminal prosecution, was improper. Although the 
witness pleaded guilty to charges related to a crema- 
tion service's improper handling of more than 300 
bodies, he retained a privilege as to potentially in- 
criminating testimony regarding unrelated matters. 
The proper procedure to be utilized was for the ques- 
tion to be asked first. Then, if the Fifth Amendment 
privilege was invoked, the trial court was to deter- 
mine the propriety of each refusal. 

Interlocutory Appeal from the Circuit Court for Brad- 
ley County, No. V-02-62 1 ; W..NeiI Thomas. I l l .  
Judge. 

Stuart F. .fa%%, Chattanooga, Tennessee, for the ap- 
pellant, T. Ray Brent Marsh. 

Willjanl .ILBrq~:n, Cleveland, Tennessee, for the ap- 
pellees, Ronald Floyd, Jeffrey Floyd, Michael Floyd, 
and Amanda Clark. 

ClC.A.R.!,Es ...k.-~IJ~A.r?r?QLJC!Z, J., delivered the opin- 
ion of the court, in which D. hliCI-IAEL, SWINkY 
and 1-1ARC)N G. LEE, JJ., joined. 

OPINION 
CHARLES D.SUSAN0. J R . ,  J . ,  

*l  This lawsuit was filed by the husband and 
children of Gail Lavan Floyd, who died in March 
2000. T. Ray Brent Marsh ("Marsh") and the compa- 
ny managed by him, Tri-State Crematory, Inc. ("Tri- 
State"), are the only remaining defendants. The in- 
stant case is one of many civil actions filed against 
Marsh and Tri-State following the discovery of over 
300 bodies on the company's premises. The bodies 
were to have been cremated, but were not. Criminal 
charges were brought against Marsh in Georgia and 
Tennessee. He pleaded guilty to many of  the charges. 
Following Marsh's sentencing, he was noticed, for the 
second time, to give a deposition in the instant action. 
At an earlier deposition, he had invoked his Fifth 
Amendment privilege against self incrimination. As 
to the present notice, the trial court concluded that 
Marsh could no longer invoke his Fifth Amendment 
privilege because, in the court's judgment, he is no 
longer facing criminal prosecution. The court ordered 
Marsh to give a second deposition and fhrther or- 
dered that he could not refuse to answer any question 
posed to him at the deposition if his refusal was pred- 
icated upon the Fifth Amendment. We granted 
Marsh's Imn. &&pp. P. 0 application for an inter- 
locutory appeal. We affirm in part and vacate in part. 

1. 
The relevant underlying facts and procedural his- 

tory are essentially undisputed. Gail Lavan Floyd 
died on March 21, 2000. Buckner-Rush Funeral 
Home in Cleveland agreed to handle the funeral ar- 
rangements and agreed to have Mrs. Floyd's remains 
cremated. tler body was to be cremated at Tri-State, 
located in Noble, Georgia, a business that provided 
cremation services for hneral homes in Tennessee, 

0 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Georgia, and Alabama. Marsh had been operating 
Tri-State since 1996. 

This lawsuit was filed in July 2002. The plain- 
tiffs sued various defendants, !%.'- including the funer- 
al home, Tri-State, and Marsh. According to the 
complaint, 

I'N 1 .  The claims against Buckner-Rush Fu- 
neral Home and other defendants were set- 
tled. An agreed order of compromise and 
dismissal as to them was entered on No- 
vember 9,2005. 

[tlhe [pllaintiffs placed the body of their lovcd one 
in the care of ... [the funeral home] with the specif- 
ic expectation that the body would be handled in 
the madner and method described arid with appro- 
priate care and dignity as  had been represented to 
them. The funeral was held and the body was 
placed in the possession of the ... [funeral home] 
for cremation with the full expectation and promise 
that their loved one's's [sic] remains would be re- 
turned to them after it was properly cremated. On 
or about April 4, 2000, the plaintiffs were advised 
that their loved one's's [sic] remains were at the fil- 
neral home and they could pick them LIP. This they 
did and received a black box which was represent- 
ed to them by representatives of the ... [funeral 
home] as being the remains of their loved one's 
[sic] and a copy of a death certificate that recites 
that cremation of the body was performed at the 
defendant Tri-State Cremato ry.... 

On or about, February 25, 2002, the plaintiffs be- 
came aware through the media that bodies had 
been discovered on the grounds of the "Crematory" 
and that an investigation was proceeding. Plaintiffs 
have taken the box that was given to them by the ... 
[funeral home] and have been advised that the con- 
tents are adulterated materials and that therefore it 
could not be the remains of their loved one. To 
date, they have not been advised by the ... [funeral 
home], the "Crematory" or the Georgia Bureau of 
Investigation where the body was disposed of or 
the manner it was disposed of. 

*2  Plaintiffs have since discovered that Tri-State 
Crematory was an [unlicensed] facility that was in 
a substantial state of disrepair. A casual inspection 
would have disclosed to any reasonable person that 

the facility was not properly managed or opcration- 
al with the cremation chamber not able to be used. 
Instead of the bodies being disposed of  consistent 
with the "Cremation and Disposition Authoriza- 
tion" attached as Exhibit B, bodies that were taken 
to the "Crematory" were buried in pits or mass 
graves on the property or placed in burial vaults or 
just dumped on the ground. 

Between February and April, a massive investiga- 
tion involving extensive digging on the grounds of 
the "Crematory" were conducted by the authorities 
of the State of Georgia, Walker County, and the 
Federal Government. Despite this massive under- 
taking, the plaintiffs [sic] loved one's body has not 
been recovered nor has ... [the disposition of  the 
body] been disclosed by either the authorities ... 
[or] the defendants. 

(Paragraph numbering in original omitted). The 
plaintiffs asserted various theories of recovery: 
"breach of bailment responsibility," fraud and/or 
negligent misrepresentation, intentionaunegligent 
infliction of emotional distress, and a claim pursu- 
ant to the Tennessee Consumer Protection Act. 

As discovery proceeded, the plaintiffs served 
Marsh with a notice to take his deposition. He filed a 
motion to quash, citing the likelihood of  criminal 
charges being filed against him. The initial deposition 
of Marsh was taken on August 29, 2003. At the be- 
ginning of the deposition, Marsh's-attorney made the 
following comments regarding the parameters of the 
deposition: 

It is expected that due to the nature of the indict- 
ments that were handed down against Mr. Marsh 
yesterday, that Mr. Marsh will be taking the Fifth 
Amendment. 

[Counsel for the plaintiffs] and I had a hearing with 
Judge Thomas yesterday in which we dealt with a 
motion to quash. It is my understanding that [the 
plaintiffs' attorney] is going to ask questions and 
that Mr. Marsh will be allowed to assert the privi- 
lege of the Fifth Amendment, and that at such later 
time upon [the plaintiffs' attorney's] decision 
whether he wants the inference to be taken or 
considered by the Judge or there are issues ... that 
there's a waiver or a question that falls outside the 
parameters of the Fifth Amendment, we'll file the 
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deposition transcript with Judge Thomas and ... 
[we] will address those issue with Judge Thomas at 
such later time. 

FN2. The negative inference referenced by -- 
Marsh's attorney is discussed in the case of 
.tfifclrrN r-.. Uinfed Stu~es, A23-ESL3 11, 328, 
1 1  9 S.Ct. 1307. 143 1. I4 .2d 424 (1999): -- 

This Court has recognized "the prevailing 
rule that the Fifth Amendment does not 
forbid adverse inferences against parties 
to civil actions when they refuse to testify 
in response to probative evidence offered 
against them," / ?n~&dv? . r s~a !~o ! . . .  32.5 
u.s. 308. 3 183 ?.hS!Ct ... 15.5 ..!...,...?7.,,L.tE?,2? 
81 0 ( 1  9761, at least where refusal to waive 
the privilege does not Lead "automatically 
and without more to [the] imposition of 
sanctions," l~efiot1~i~!r7_~r,,...~~~t.~t~1t~lt~~n1 . 13 1 
C . S .  801. --- 808. n. 3. 97 S.C:Lt,21322L!1__53. 
Id.Ed.2d 1 . (1977h . . - .... In ordinary civil cases, 
the party confronted with the invocation 
of the privilege by the opposing side has 
no capacity to avoid it, say, by offering 
immunity from prosecution. The rule al- 
lowing invocation of the privilege, though 
at the risk of suffering an adverse infer- 
ence or even a default, accommodates the 
right not to be a witness against oneself 
while still permitting civil litigation to 
proceed. Another reason for treating civil 
and criminal cases differently is that "the 
stakes are higher" in criminal cases, where 
liberty or even life may be at stake, and 
where the government's "sole interest is to 
convict." /hx t~ 'r .  .?I? U.S.. at 3 1 1j-3.191..9fi 
S,Ct&4.L!,,Ed.2d. 

(Footnote added). 

A grand jury in Georgia returned 787 criminal 
indictments against Marsh. Those charges subjected 
Marsh to a possible cumulative sentence of an 
astounding number of years: more than 8,000. The 
indictments pertained to over 200 bodies, the identity 
of which had been ascertained. In addition, there 
were 11  1 unidentified bodies that were not a part of 
the indictment. On November 19, 2004, Marsh en- 
tered into a negotiated plea agreement that was an- 
nounced to and accepted by the Superior Court for 

Walker County, Georgia. Although not entirely clear 
from the record, it appears that, in the Georgia pro- 
ceeding, Marsh pleaded guilty to: (a) 122 counts of 
burial service fraud; (b) 47 counts of making a false 
statement; (c) 179 counts of abuse of a dead body; (d) 
439 counts of theft by taking; and (e) 2 counts of  
"criminal attempt-attempted theft by taking." Tlie 
plea agreement, as announced by the district attorney 
general, provides, in relevant part, as follows =: 

F?\13. Unless otherwise indicated, the only 
alteration from the transcribed plea agree- 
ment is that it has been changed from all 
capital letters. 

*3 [The State of Georgia] would recommend in 
this case that the defendant be sentenced to serve 
twelve years in prison, that he shall also be given a 
concurrent term of probation of 75 years and that 
as a condition of probation that he pay a fine of 20 
thousand dollars and that the payment of  the tine 
commence within one year after his release from 
incarceration and that he pay the fine and attendant 
costs at the rate of one thousand dollars per year 
under the supervision of the probation officer and 
we would request that the defendant be directed to 
hand-write a letter of apology to be delivered to a 
designated representative for each of the identified 
remains in this case. The letters would be turned 
over to the probation office for mailing to their ul- 
timate destinations. We would ask the court to di- 
rect the defendant to write a general letter of apol- 
ogy. These would not be due until six months after 
the commencement of the sentence itself. 

The defendant would pay restitution to the State of 
Georgia in the sum of eight million dollars in the 
event that the defendant shall either directly or in- 
directly attempt to profit or benefit in any manner 
from any transaction arising out of the sale of his 
story, so to speak, regarding these events. 

The defendant shall be on unsupervised probation 
after the final payment of any and all tines and 
court costs and the sentence shall be concurrent 
with any other sentence he may receive in the State 
of Tennessee arising out of this and the period of 
incarceration shall begin sometime after January 
1st of 2005. 

On January 7. 2005, in Tennessee. Marsh plead- 
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ed guilty in the Criminal Court for Bradley County 
to: (a) 1 count of theft of services between $1,000 
and $10.000; (b) 7 counts of criminal simulation; and 
(c) 35 counts of abuse of a corpse. It appears that his 
prison sentence in Tennessee was for a total of nine 

r'S.I years. 

FNI. As previously indicated, Marsh's con- 
duct resulted not only in criminal proceed- 
ings in Georgia and Tennessee, but also in 
numerous civil lawsuits in addition to the 
present case. For example, there is an appeal 
pcnding bcfore this Court styled Akel-s 1,. 
Buckner-Rusll Enterprises, Inc., No. E2006- 
01 5 13-COA-R3-CV, which involves appeals 
from several other civil cases which were 
consolidated for the purpose of appeal. In 
addition, a class action lawsuit was certified 
in the State of Georgia. The Georgia class 
action lawsuit apparently was resolved con- 
temporaneously with Marsh's guilty plea in 
Georgia. 

In anticipation of Marsh's guilty pleas and sen- 
tencing in the criminal proceeding, the plaintiffs 
again filed a notice seeking to take Marsh's deposi- 
tion. The deposition was scheduled for February 7, 
2005. Marsh filed a motion to quash and for a protec- 
tive order. In the motion to quash, Marsh noted that 
he had already been deposed in the Georgia class 
action as well as by the plaintiffs' attomey in the pre- 
sent case. Marsh added: 

[The plaintiffs' attorney took Marsh's deposition] in 
these cases. Mr. Marsh asserted the Fifth Amend- 
ment and ... [the plaintiffs' attorney] has not filed a 
motion nor has he addressed whether the Fifth 
Amendment was appropriately taken by Mr. 
Marsh .... [Plaintiffs' attorney] had the opportunity 
to fully examine Mr. Marsh pursuant to rule 26.02 
of the Tenncsjre Rules 01 C~vi l  ProceJur.. There 
were no limitations placed on the areas of inquiry, 
and ... [the plaintiffs' attorney] had the opportunity 
to ask Mr. Marsh any question relating to discov- 
ery, allowing Mr. Marsh to assert the Fifth 
Amendment, and then ask this court to address the 
issues regarding the Fifth Amendment. 

because of Mr. Brent Marsh's guilty plea in Walker 
County, Georgia .... 

The fact that a plea has been entered does not mean 
that the FiAh Amendment privilege is waived. If 
the court allows a second deposition, Mr. Marsh 
must assert his Fifth Amendment privilege or it is 
waived. Moreover, the court cannot address the is- 
sue of the assertion of the Fifth Amendment privi- 
lege until the question is posed and the privilege is 
asserted .... 

The plaintiffs responded to the motion to quash 
by claiming that the Fifth Amendment could not be 
invoked because Marsh no longer faced criminal 
prosecution. Plaintiffs attached, as exhibits, Marsh's 
guilty pleas in Walker County, Georgia, and Bradley 
County. They also attached the affidavits of: (1) Wil- 
liam H. Cox, 111, the District Attomey General for the 
I lth Judicial District of Tennessee; (2) C. Michael 
Layne, the District Attomey General for the 14th 
Judicial District of Tennessee; (3) J. Michael Taylor, 
the District Attomey General for the 12th Judicial 
District of Tennessee; and (4) Mike O'Dell, the Dis- 
trict Attomey General for the 9th Judicial Circuit of 
Alabama. All four of the district attorney generals 
have prosecutorial jurisdiction in counties where fu- 
neral homes are located which sent bodies to Tri- 
State for cremation. Each of the district attorney gen- 
erals stated that he is satisfied with the results of the 
criminal prosecutions that took place in Walker 
County, Georgia, and Bradley County, and that he 
has no intention of bringing any additional criminal 
charges against Marsh. 

The trial court denied Marsh's motion to quash 
and ordered Marsh to proceed with the deposition. 
The trial court's order states: 

The court, having heard argument of counsel, on 
the defendants [sic] Motion to Quash the Notice of 
Deposition and Subpoena for Brent Marsh to testi- 
tjl, and after ... hearing argument of counsel regard- 
ing the Motion to Quash and the arguments regard- 
ing Mr. Marsh's constitutional rights under the 
Fifth Amendment of the Unitcd States Constitu- 
tion, the court hereby: 

* * *  ORDERS, ADJUDGES, and DECREES that the 
plaintiffs are permitted to take the deposition of 

*4 [The plaintiffs' attorney] noticed the deposition Mr. Marsh and accordingly denies the Motion to 
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Quash filed by Mr. Marsh by his attorneys. The 
court, further, orders that the deposition shall not 
be permitted until March 2006 as the court believes 
that the appropriate statute of limitations for any 
criminal charges will have expired by February 17, 
2006. In light of the statute of limitations expiring, 
the court orders that the Fifth Amendment privilege 
is no longer available to Mr. Marsh in the context 
of these cases. The court, therefore, orders that Mr. 
Marsh cannot lake  he Fifth Amendment privilege 
against self-incrimination as to any qzreslion in lhe 
deposition. 

(Emphasis added). 

After the trial court ordered Marsh to give a se- 
cond deposition and further ordered that Marsh could 
not assert a Fifth Amendment privilege "as to any 
question," Marsh filed a Tenn. li.Ap.pL_PI1 applica- 
tion for interlocutory appeal, which the trial court 
granted. We subsequently granted Marsh's applica- 
tion. 

11. 
*5  Marsh raises the following issues, which we 

take verbatim from his brief: 

Whether the trial court appropriately ordered the 
deposition of  the defendant, Brent Marsh, based 
upon the trial court's conclusion that the statute of 
limitatio~is for any criminal charges expire on a 
date certain[.] 

Whether the expiration of the statute of limitations 
for criminal charges permits the court to enter an 
order that the Fifth Amendment privilege is no 
longer available to a person in a civil case before 
the party invokes the Fifth Amendment Privilege as 
to questions posed to that person. 

Whether the trial court may order that a person 
cannot take the Fifth Amendment privilege under 
the Tennessee and United States Constitutions 
against self-incrimination as to any question in a 
deposition as ordered by the Hamilton County Cir- 
cuit Court in its order of February 27, 2006. 

(Footnote omitted). Marsh also asks this Court to 
"consider whether ordering a second deposition [in 
this case] ... is appropriate." 

111. 
In this non-jury case, our standard of review is 

de novo upon the record of the proceedings below. 
Tenn  R.Al>p. 1'. 13(d).. Since our decision in this case 
involves a pure questions of law, our de novo review 
is pursued with no  presumption of  correctness attach- 
ing to the trial court's conclusions of law. Cdtn~f)e//  
y! .... F!g!:i<&! -2%e67i Cvuri>. . 9 I 9 S. \V .2d 26 35. 
S ~ C ! ~ . ! ~ , . ! ~ ~ ~ ~ .  

I v. 
In 1 1 o f l j 7 ~ ( 1 / 7  I*. Ilni~ed S I ~ N I P . ~ ,  341 U.S. 470. il_ 

S.Ct. 8 14, 95 III.Ed. 1 1J33j12.KJ-L), the United States 
Supreme Court discussed the Fifth Amendment in the 
context of a federal prosecution. What the High Court 
said would apply with equal force to a state prosecu- 
tion: 

The Fifth Amendment declares in part that "No 
person * * * shall be compelled in any Criminal 
Case to be a witness against himself'. This guaran- 
tee against testimonial compulsion, like other pro- 
visions of the Bill of Rights, "was added to the 
original Constitution in the conviction that too high 
a price rnay be paid even for the unhampered en- 
forcement of the criminal law and that, in its at- 
tainment, other social objects of a free society 
should not be sacrificed." Fglrlnru~l 1.. Iinilsd 
S I L I I ~ . ~ ,  1944. 321  U.S.-,jfl,489. 64 S.Ct. IOS?. . - 

88 L.Ed. 1408. This provision of the 
Amendment must be accorded liberal construction 
in favor of the right it was intended to secure. 
~ ~ ~ r ~ s l r r r r ! n . , ~ ~ , ~ I l i t c ~ ~ c ~ ~ ~ X :  L,.... .! 1.J .S. 
562. .. - 12 S.Ct. I % ,  197. 35 l...&i ,!,.,. I I 10: Arndslein y.,. 
A.IcCCC'(~rtIi~!, 1920L254 U.S. 71. 7233, 41 S.Ct. ZC,, 
G 5  I,.Ed. I .Z_S. 

The privilege afforded not only extends to answers 
that would in themselves support a conviction un- 
der a federal criminal statute but likewise embraces 
those which would furnish a link in the chain of ev- 
idence needed to prosecute the claimant for a fed- 
eral crime. (Putriciu) Blurr v. [.?Nil<-@-Stcrtes, 192& 
340 U.S. .. . . 15'. 7 1 S.Ct. 22.3 $.., 95 L.Ed. 170. But this 
protection must be confined to instances where the 
witness has reasonable cause to apprehend danger 
from a direct answer. ;tfg.yt? 1). Unilatl .,,Sfcr!~s, 
1917. 234 U.S. ,,,, 365. 37 S.CtLGzl, 622, 61 
L.Etl. 1 198. and cases cited. The witness is not ex- .. . , . . . - -. 
onerated from answcring merely because he de- 
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clares that in so doing he would incriminate him- 
self-his say-so does not of itself establish the haz- 
ard of incrimination. It is for the court to say 
rvhether his silence is justfled, E!!,rrg.r:,:-~s,._Ii~!,?gj 
SLC!!~?!~ ... !_?XI, 340 U.S. 367. 71 S.Ct. 43L?>-L,Ed, 
314. and to require him lo unsrver f "it clearly ap- 
pears to the court tha~  he is mistaken." J&~p!c-y, 
(.'otnmonfielt, 1880, 75 Va. 892. 899. However, . 
if the witness, upon interposing his claim, were re- 
quired to prove the hazard in tlie sense in which a 
claim is usually required to be established in court, 
he would be compelled to surrender the very pro- 
tection which the privilege is designed to guaran- 
tee. To sustain the privilege, it need only be evident 
from the implications ojfhe queslion, in fhe sefting 
in which it is asked, that a responsive answer to the 
question or an explanation of why it cannot be un- 
slvered might be dangerous because irljzrriorrs dis- 
closure could result. The trial judge in appraising 
the claim "must be governed as much by his per- 
sonal perception of the peculiarities of the case as 
by the facts actually in evidence." See Taft, J., in 
Ex parte Il-vine, C.C.S.D. Ohio, 1896, 7 4  1'. 954, 
960. 

*6 I-itafljnan, 3lj.,,-U.S: at 385-87 (emphasis add- 
ed). 

In Uilitetl Sru~p,s_y. 7i1\vnse17d~-!.39..r.3d 909 (?'a- 
I99i3WL 80614 (9~~L,..C,ir.1998fJ the United blc), 

States Court of  Appeals for the Ninth Circuit ad- 
dressed the proper procedure to be employed with 
respect to the invocation of the Fifth Amendment 
privilege: 

In M f g t l , C ! f l r e . ~  v. i'ierc&...i6!- F.2d 7-35 73..1,,(9~h 
Cir.19771, this court held that "[a] proper applica- -. . ..... ... . 
tion of this standard requires that the Fifth 
Amendment claim be raised in response to specijic 
questions propounded by the inr~estigating body. 
This permits the reviewing court to determine 
whether a responsive answer mighi lead to injuri- 
ozrs disclosures." 

7bwn,sctrcl, 1998 WL80_614, at *B (emphasis -. .... 

added). In .Worth Rise!: 1 1 7 . ~ .  c'o, I:, . S ? P & ~ ~ Q T ~  83 1 f',25j 
w ? , t h  C i~1987 ) .  cert. denied 486 U.S . .  1007. 108 
S.Ct. 1733. -iQP_ L.Ed.2d 1')6-.(,19J&), the United - .. 

States Court of Appeals for the Fourth Circuit made a 
similar observation: 

A party wishing in good faith to assert the privilege 

musl do so "wirli respect to particular [allega- 
tions]," thereby allowing the trial judge to deter- 
mine the propriety of each rejfisal. ( L ~ ~ ~ ~ t : ~ ~ f . . . . l : , ~ :  
~ ~ ~ ~ ( U ? ~ X ~ ~ ! C ~ ! ? - M - ~ ~ ~ ~ ~ ! G L ? ! ~ & . - C ~ ~ & L F ~  
1204. 12 12 (8th C i r . i m ,  cert. denied, 4,141.S. 
!~!GZA-?.?..S,Ct,2Z.h.L.3..2.2,.~LEc12d.-!L6~. (citing 
( /~~ j i ! !g ! ! . . . .~zJ~ '~7 i~ec /  .Cicjlt..r, 3 J 1 U . S .  479. 486. 7 1 
S.Ct. S 14. 81 - 8. 95 L.Ed. - 1 1 18 (195 IJ). The privi- 
lege also may be asserted and preserved in the 
course of discovery proceedings, 1'cd.K.Civ.P. 
;$_(cJ, but in specifics sufficient to provide the 
court with a record upon which to decide whether 
the privilege has been properly asserted as to each 
queslion. lini/t~d Si~ttes 11'. Gordon, i 3  F,!.t~pp, 
~0%-41.*.lot2!n_t3T'ra_d_e_I~. 

9gfflnou, XLLr.2d at 487. (emphasis added) 

As can be seen, the proper procedure to be uti- 
lized when the Fiflh Amendment is invoked is for the 
question to be asked first. Then, if the Fifth Amend- 
merit privilege is invoked, the trial court is "to deter- 
mine the propriety o f  each refusal." = Srel-unou, S3 I 
l .2d at -. 487 -. .. . . .. (emphasis added). In the present case, the 
trial court issued a blunket order directing Marsh not 
to assert a Fifth Amendment privilege "as to any 
question" that might be asked at the deposition. Such 
a broad prohibition would prohibit Marsh From as- 
serting the Fifth Amendment privilege even with 
respect to potentially incriminating testimony regard- 
ing matters not directly related to the events at Tri- 
State. E! This is not appropriate. We, therefore, con- 
clude that the trial court erred when it entered, in ad- 
vance of  the second deposition, a blanket prohibition 
against the invocation of the Fifth Amendment privi- 
lege. The blanket prohibition is hereby vacated. 

FN5. v Typically, the attorney taking the dep- 
osition will ask all of his or her questions; 
the privilege will be asserted as the deponent 
sees fit; the deposition will be transcribed; 
and all questions and assertions of the privi- 
lege will be presented to the trial court for 
ils review. 

FN& We do not mean to suggest that any 
such activity actually took place. 

At this point in the litigation, we need not deter- 
mine if Marsh can successfully assert a Fifth 
Amendment privilege, or, more specifically, whether 
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Marsh has a reasonable belief that he could be prose- 
cuted further. Those issues will need to be decided by 
the trial court when, and if, Marsh asserts a Fifth 
Amendment privilege with respect to specific ques- 
tions. In the event this happens, the trial court will 
need to determine if a response by Marsh to any par- 
ticular question might lead to an "injurious disclo- 
sure." NofTman. 31 1 lJ .S. at 488. 

*7 When Marsh was initially deposed, the ap- 
plicability of the Fifth Amendment to many of the 
questions was not in serious dispute because Marsh 
had been indicted the day before the deposition. Had 
the plaintiffs gone to the trial court at that time and 
challenged Marsh's invocation of the Fifth Amend- 
ment privilege, which they did not, Marsh certainly 
would have been successful. Now that Marsh hus 
pleaded guilty to criminal charges in Georgia and 
Tennessee and has been sentenced, the landscape 
with regard to the Fifth Amendment may well be 
different. In other words, what may have been pro- 
tected by the Fifth Amendment at the time of the first 
deposition may no1 now be protected."7 According- 
ly, the trial court committed no error when it ordered 
Marsh to give a second deposition, and we reject 
Marsh's claim to the contrary. This portion of the trial 
court's judgment is affirmed. 

We again emphasize that at this point 
in the proceedings, we express no opinion 
on the applicability of the Fifth Amendment 
to any potential question that may be posed 
to Marsh during a future deposition. 

v. 
The judgment of  the trial court is affinned in part 

and vacated in part, and this case is remanded to the 
trial court for further proceedings consistent with this 
opinion. Costs on appeal are taxed to the appellees, 
Ronald Floyd, Jeffrey Floyd, Michael Floyd, and 
Amanda Clark. 

Tenn.Ct.App.,2007. 
Floyd v. Prime Succession of TN 
Not Reported in S.W.3d. 2007 WL 2297810 
(Tenn.Ct.App.) 
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