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™ THE COURT OF CRIMIMAL APPEALE
F&R THE WESTFRM RISTRICT OF TEMNFESEE
AT JACKSON

PHILIP A, WORKMAH,

CCA Mo

Shelay Codnky Mo, B212048
STATE OF TENNESEEE,
Farpondart.

IL

http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/08102001/rulel...

APPLIGATION FOR FPERMISEION TO APPRAL

FURSUANT TO RULE 10. TENMESSLL RULES GF AFPELLATE PROCENURE

proof an Auvgust 13, 200°.

STATEMENT OF THE FACTS

Paliicner Phitlp Ray Workman, pursuan: to Rule 0, Tenneases Rulos ol
Apncllate Pracedune, esprddfinly wouesis tvat this Caurt feuaw the orders of the
Shalby Colnly ©F mingt Gourd (Trial Gourt) (1) hatthe enesses Mules of Civil
Procedura oo net apply to Lhis procesding, and therefore Mr. Warkman is not enbiled o
distaomary priar i b evidenlany hearing; 8 &) ihal derpiha the onavallabiliy of e

majorty of witnesses Mr. Workrnan inte nds 1o preseal M Worsman musl preeant

Based 0n The Trial Court's Rapresaniations, Undersigned G aureal
Ralapead From Suhpaesna Q. Syl Weeht, And D Wackit 13 Na longes
Availacla Far Tha blearl-g Tha Triah Court Intends Te Held Auguat 13,
In ar arcu~d May 2001, the Triel Cocud esd Bn August 13, 2001, dats far an

evidantiary hear'ng om M Werkrean's Faenbon Fop Wik D0 F eear Cerere batls,
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On Juby 31, 20604, K, wekman flad 1t t1e Triel Gowl @ Mation For Defaull
Judgewent, Insuppan of thas mok on, M1 Warkman aramried tei purauanl b Satuie,
the Tennsasea Rules of Sl Procedure govem e proceedings in this matter, the
State had not limely ensvwaned, and W Wokman was tharefore entilled lu a dofaut
judgmant. On August 1, 2041, the Trial Court infanmed undersigeed counkal that
ivslead o takng proef an August 13, 2004, the Teial Court wauld inslead hear
srqument oA that dale on the mntan for default udgmot, inchuding tre iesue of
whethar the Rulas of Givit Procadum govemtha proceedings i1 the Trial Cour. (See
Ll Frgam | b Trial Sout 1 Coursel, atlached &b Exbbd 1. Relying on tnia
commurication. undersyecd covneal informen witnesaes thay nasd nat appaar Auguet
13, inchading DOr. Cyris Wechd, a forensic palhalogit M- WWorkman intends ta presctit in
suppord ol e allegaticns [ tne petiton,

Cn Auwguat 3, 2001, pursuant Io Tanneswes's Rubes of Civil Proczoune, Br,
Werkman prapeunded interregetories on 1ne State to disoouar the identity 813 apinions
of t& experte  Thase interrogatazies I-gve nol been anssared. Undarsignad counsal
canlacted Assistant Diatrics Allormay Gareral Jerry K tohen on Monday Auust 8, 2007
Getaral Kitchat infermed caumssl that t+a State takos the poeilic n that the Riudes of
Civil Procesdurs are nat app iceble 1o this cauee, and tuz Ihe state doas Aot micnd ta
tamply with the inbermop eories prapou nded,

Alzo an Augaet 5, 2004, the Trial Court cantactad undars gred coursel and was
tod to bain gourt Al 2:09 pme Ad That me, due e obyecton by e Siate, the: Court
anpoudretad hsl il would ek eage its arewieus paeitien and would hear pragf ar August
13, 2001, Whar urdareigned caunrel infaried the Trial ot that ha had excused
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W Warkman's wilnesees, the THal Coun ingtracten N e re-fssue sUbpaenas.

Aftertha Augusl 3, 2001, kearing, underslgned counsel cantacted Or. Yieehl
T, \Wacht informad tial. relying on undoragned counte' s anedious releess, he had
carcekeo his airplane rastraions and whe na longer svalkibie 1o teetify on Suguat 13,
2001,

B CHher Winesa=$ Are Mot Availabla For A tHeadng Or August 13, 2001

1 Hamld Davis

The Termerzea Sumn:ms G ourk remandad Ihis case ta the Trial Court o hear
exiidene an Harald Dev's's recartation of his tesfimony thet ne: s . Werkman
shool Memple: Pl | eutenant Rona'd Sivar, Mr, Wotkman chtgined forets ot the
Trial Sourt to hire an i nvestigator, Fah Lax, o neate Mr. Devie. While Mr. Lax's efforts,
to data havs e led to the dizcevary of B, Devis, thiele S reasor 10 beliswa that wik
additional lirma, b= YWarkman will b able o find Mr | avis.

Specifigaly. Mr. Lex has leamed Lhat b, favis placed a ralephone callta s
£on, |farold Davls Jr, wha resides [noSallfomia, on his bidhdey, May 31, 2901, Afier
leasain ng thie Faact, ung errigned counesl obmined It the Tral Court an erder ano
Sommission oo take an aut of state depoglion to ceapss the coslodlan of the rescards far
FacHl; Bell for all phone cails placed t¢ Harc d Davis J1."s heme in Galitornia on o
abacut May 51, 2001, {iZge ARidavil of Ron Lag aitacned as Exhebt 2, Afd avit of Robert
Huttor, attached g5 Exhibil 2). Counsel hes clleied e help of the Sarta Clara Counky
Depuly Publls Detender, M, Frencls Cavagnars, ta obtein 81 grder from a Coitoen s
Cowt o oblain the phene raeosds em Hacifle Bel). The 2usenior gian of Santa Clara
Caunty Califormla artarsd an ordar on Tussday Augusl T, 2001 requiring Fazific Belt to

-3-

11/17/2010 10:16 AM



4 of 11

http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/08102001/rulel...

comply with the bzl courl's proviosly issusd ofdar (@ copy of the arder is altached as
Exhibit 4], Ag of te time of % Ing ik matan, Pacfic Bell has yel 1o comply with Lhe
Loairt's orges

Cownael beligves el the phmne racords Wi help se€urs the whensabouis of Mr
Lk since thay should Jdantify where he was living on Mey 51, 2061, 1hare ia 8'mply
not craugh lme b oblain Pacifc Beil talaphone racerds and review sddrosses of Al
parsor's zalling Ham'd Diavis Jr.. in ordor to Iocst: M. Lravie pricr to the fwigust 13
hearing. (Sam Exhibil 2, and Exhlbh 3)

Aad tonally, upon infamaticm and ballal. Ms, Kenngta Vliamsan, an
nvestigater for the Greenevilla Dislrict Altormey hias been working with Ms_ Debarah
Owens, an Ivestigater 2 the Shelby County Disioct Atomey, and meade ClEpians
oinlact with Harodd Davie L wask. (Sas Exhibil 2. Based on this fect, ‘n conjunchan
wi'h the suon to be teceived tele abeine reeordr. Mr. Lax belisvas thers 5 & good
possikilit that k1, Cevis can be ooaled givan suRficient Lme [See Eahibit 3], Gumartty,
howeece-, b, Davis is ol awllatihe fud e Aogus 13, 2001, haating.

2 & Balli=tics Experl, Fundy For Whiam | he Trial Court bes
Appraved . s Mat Availabla For & Hearsg On Ausgust 13, 2001

The |-l Gt apparcaved fangding b @ hallisties expart, snd pursiant o
Tennegses Supreme Courl Rule 13, the ander approving “undind wes submidcd te e
Crhbed Juaslir, for Qppenvsl The Chel Justlies, howeee t, wae nol avzilabie o raview the
funding =rder until August B, 2001, O that dats, Nz Hally Kirkbam a1 the
adm’nistrative oflce of the couns Informed undersigned counsel that “he funding wae

rajected hacause e hallistics exprer reguirez 3 313500 refainer. There is no guidalina
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promutgabsd in Susreme Tour [<ule 13 or anpetieie alie, e, th et puts difenss
countel Bn notice et the Tenneszes Supreme Sourt will not eu hoflze rRyme=t of
helainers for expers. Tae fees charged by Ihe spproved Ralistice axpa will thuz net
be luancid, and thue K. Workman wil eliher read to requeest oo Chief Justice io
eonGyr with the Trial Court's funding erdar, or he will aeed to securs anote Ladlistics
axport. Cither of iheae couraas of ection will prevend M, Warkman frare being ready on
Auguat 73, 2007, wilk addrlonal sxpert iestmeny thel the Tral Court deemed
gigrificant encugh to wereant ko ding,

4 Christapher 4. Mintan

Chrigtophba s % WMimlan rag asentsd bMr. Werkman in pric- proceedings and was
bt peersn who neated Hasnld Dads 'n 1838 Mr. Minten & & predicate witnesa to tha
milrod dulion of the video tapes M MIon s also a vacanal wimess eadad to
authenficate and admi video tape recartationa of Mr. Davia * e WWorkman |3 Coabic
ta lecate Mr. Dav's 'n lime far the headng. As discussed, above. ket hearing goes
famward on Augusl 13, 2004, Mr Dav 2 will be unava [anla. and Wr. Minten’s lastimony
will e requiresd  Dlm Baaguist 13, PIHH, bewsewes, Mo M oaton muzst oa in Naebaalle,
Tehmsksma, far & heaning befara the Henorable Jobhn T. Midon, United States Distrisl
Judga far the Middke Qigtrist of Tennerzee. (See AFf davit of Ckris Minton atached a&
Fxhib®t &), 3hwus Yke K Cavis Mr. Miatan will 8]sa b o mvailatsle on sodust 13, 20017
- O Auguet 3, 2061, The Trial Court drdered Mr. Warkman To Pregent

Faoef August 13, 2001, Despite The Fact Phat M. YWorkeman's Winessoes

Aue Lnevailable And The Stete Haa Refuzed To Comply With Mr.

Workman's Dizcovery Requiest

O August B, 2001, Mr. Workman filad 2 Maticn For Continuanse. At an Augqust
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9, 2001, hedting en that motnn, Mr, Workman arguad 8 conlinuance wees prepel
peceuse {13 tne Stata had yet o mspond 1o W Workman's discovery rquest; and (2)
Mr. Workimal § wiinasses ware unevailable. e T Gowrt held that the Tennessas
Rules of Criminel Procadure. dnslead ol the Givl Ru'as, would grearn this wiit 95 spmr
:oram robia procéading. and thamstors Mr, YWorkmen was nak enlitied 1o discoeny,
Thu Trial St funther nalest that whils many of Me. Vorkman's wilnesses ana
unavafahle, be must present e prooaf he cenon Aungust 13, 2000, @nd he Trial Cour
v ke &dditional preof A1 B later data.
1l STATEMEMT OF HEASONS SUPPOMLING AN EXTRACRDINARY APPEAL
Fer the falkows ng reesong, the Tria, Cagrt has ao far departed (uwn the ageenled
and ustal el rze ol judickal procesrdings A& to Tequire rmadiate ravies.

i UM Wonkman 13 Fosaog, Ta Miesent Proof 0o Aogust 13, 2001, He el
Faravar Loes His Right To Obtain O ecovery Prior To Prasenting Proof

A Bule 10 appeal s propar when A trial coan'r actions, iF laft unchacked, wil
rezdiLln 2 hogant Iesing a righd Ihat cannat thesafter be recapturen, Stafe v, Callaher,
T30 5W.2d 522, 627 (Tenn. 1687); Gtata v. Wil oughby, S84 5.V 2d 338, 382 (Tenn.
19E1]. Such ia the case hers. As the tollowing sections demonsbaic, secause bo
Tennessed Rules af Clvil Procedilra Apply ta thie proceedirg Mr. Workinan ic arttsad
10 abtair digovety [eicr b peesenling sy poaot, 1 Pe e Ereed] B presont progk on
Suguest 7F, 2007, ne will Ioese Lhet right furaver. A Rule 10 app=al g iweichora
appropriate.

1 The Rules OF Ciyil Procadure Apply Ta Thig Errer Coram Media
Procsaeding

Im 1955, e [enresses General Assemb'y by stelulke previdad thet 4he comman

-
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larwe wriL of ©Fgr coram rakis shoud be exended la simina] poceedings. The crminal
“writ of errar coram nebls now cadifiad ac T84, §40-2B- 106, prow'des in rabarant part
g5 Tollenms:

Thare ia hersty made availatie o convicted defendants in

erlrinal cases & procest ing -0 tna natarc of 8 wrt of emor
cerarn nokm, o pe oot by e aame rolgs and

provedurs p plicable tg the writ 5* efror earmm nghis I ol
casms, exckst insotar 4% inconaigient hengwith
TG0, H40-25-108 temohaaes supplied)

In order far thie Court to underziand wist the lkglsiature interdad ay provding
Yl il mules of procedura ars applicab's by corem robis incriminal coees, the Tourt
FHIST sespetal what procedural (s powsrhed clvil coram nobis cases al the Gme o°
arastrant of T.G &, §40-28-105, sinpe such rules ars expressly refamed la by the
shabte A all, it s well establisked that the furdarneniel Tobe of tia Court n
conalruing sfatutes o lo asoe e and oive effact to fegislathee nbent,’ Sioate v Mixen,
HB3 SN, 3d BG1, 669 [Tenn “285). Morecver. e egizleturs is presumcd o know tha
Slate of e law al fic tme il paszes kegslRlion. ',

ThE common ey wi af errge caram nobie was devedapnca by It judiciary in
Sidteocrth Cenlury England, Stats v, Wixon 983 S48, 2d gt G828, Eszenlially the
comre an law Wit ol ereor cordn aohis allowsad a tial coud ta reopsn and carreet itz
judamert upon dzemvery of B substentiat factkesl crrar rabapneaning in tha recond,
which if known at tha tima cf judgmen, viouk! bave préveoten e iudgmest fiom baisg
pronouncesy. ff «1 B87. The colara nohig was in the naturs of 2 new Tl Lo revake
anc annul Iha judgment i the farmer salt — il is ndat a mers precesding to comeel or
rewise arrors. Wills y. Wi ls. 1104 Tonn {20 Plek) 382, 3880, 65 5wy 301 [(1900]; Higgine,

-
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Th rules of plead ng 'n il actians gt -aw gevened Et.gatior, ol the piELition.,

inciud ng the: faguirEmant 17 the adverga parly must respand to tha patiilon., Crewlord

o Wllame, 31 Tenn {1 Swan) 241 242 {1251); Carutets, Hietory ofa lnwaui] (27 ad.].

E402 o, 454 (1259, A pelitionar hag he right to 3 ury tial. and fer the writ Lo act g A

supesedeas, Saruthas, Hislory of 6 leweuit (8" ed .} §203, p. 451 (19637 Drawford v,

Wiliame, 31 Tann ol 343, Theugh the wit of e+ror oram nobig in s | oases was

siparseded when Rula 80 of the Tersncsz:ee Kuke of Civil Pracedure became affactive

in 1841, the adoplion of Rubs 0 did not dindnian or suparsede th: statute which

exiende:d Lhe wiil 25 an avaitable ramvady in ciminal proceeslings. Slate « Mixon, HAG

S0 2d at 568, Thus the Tannesses Juprars Court noted:

The anorralous result is thel the wrisaf efron sosam pa'is
ooptinucs 1o o an v ikakle remedy in crivnal actons, bt
the procedam govamlng the remedy @ besad upar he oyl
wril of 2mrar caram nokis walck has heen abolichad for aver
28 yemrs,

State v, Mixon, 883 5. 2d at 6F8.

The staliuts pravicirg fof the writ of amer core nebizs 0 orinfnal cskes Mandates

that the same fules @0 prosedure ap olicable in civil cases apply sxcept 83 [neonsiatant

lin the statite, The stetute axpressly pravides Lhat o1 the criminal context, thara is 13

rigrt to triad oy jury ard the wril i@y not st a3 @ supersedeas. Sop T.OA § 4136

105, Yol the caar sl of the egelEure was that ik all olher aspecta the ool

praccdural rales waodld apoly.

Fre the foregaing reasarrs, tha Tennasseo: Rules of Givil Proese e gowsm this

errar coran noois proceading. Ae the ned saclen demonstrates, if Mr Warkmen ia

5-
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torced 1 present prool an August 12,2004, he will losa forcver rights guaraTieed by
those rules, ard this Court shautd therefore geant this Fule 10 application.

2 Undar Tas Tannessee Rulas OF Civil Procidure, M- Watkman s
Entitied To Obfain Uesoovery Priar To Presanting &ny Proof

Ciiwil Fule 28 012 {4}~ states that 4 party anay, by imterrogatony. requIres
ahothat party 12 [denify amy expert witr o4% 1L mtends 1o call &t tial, the subject mater
nr which the expart shall testiky, and the subs:snca of Lne exper's cpinian an shal
supent mealier  Fule 26.02 [S)ANE) furthar provides thel upan learing thess fagks, a
party is sntited 1o deposa the cther party s expard pr-or T 1eal,

Mr, Wk g served the State with an interregatary reguesling the infoonatian
that Mr. Workman = enliticd to ond gf Bale 2600 (AAKD. The Stata refused to angwer
the inlarmagate ny besad an the poaitin 1hat ths Rules of Crimine! Pracedare, el Sl
Propedurs, apply to this proceading, and the Tl Sourt upneld the Stale's refusal to
sl roson. As demonsiated o oo, 1a State and fe Trial Court are clearky wrong -
e Clvll Rutes epaly and My Warsman hes & right 0 obbaa descavery on the Srate's
snpart viinessas belore presenting smy progf. As things now stend, i s ot ches
reol irtarvane, M- Warkman wil foresrer lose this ight, This Court ahquld tee’one:

grantthls Rule 10 appaal.

B Far Reazone Bayond Mr. YWokman's Cantral, Mr, Wekman's Proef |3 Net
Available For Am fugo st 13, 2001, Hearing

Mr. Wiorkman's sirar cordy nobls proceeding aiks whetner twa things could
have magde a diffarenes to the juny e conwictad him of first-dagree murder and
santencod him to death - {13 praof that Harold Badls has recanted his lestimony; and
2] excaert medical praaf tnat I bllet that kil'ed Lieutenant Cliver did nat coe fram

5

11/17/2010 10:16 AM



http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/08102001/rulel...

M WorkmEn's gue. IF Mr. Wordman is foremd 1 an Auguat 13,2001 heering he wil
net Bhave avE gkl care evidence ar Ihese ung, Masare. Davls and Mintc~ will be
nnaveilaols to temtify on the Davis recantetor izawse, end Dr. Weehi and the ballisiae
exper. will ba ur aveilsb e ko iotity on whether the bullet that kiled Llsulensnt Oliver
carma from Me Workman's gun. For (e reesans stawad ahove, therks witnaseas ae
unavsikable for rassans beyond My, Warkman's seningl, inguding the Tral Courd's
GOTIMUAIZRLEN 12 ulerslgrec counaal that i wees Kot going to hear preaf on Augusi
'3, 2001.

Tha |ral Cour's puported remedy lo Mr. Worktnan's dilermnea, that kr.
Warkman presert the proof that k2 available, and then present hs otlver proof at & latar
ratee, is po ramedy ol ali. For qood reascns, Tar nasses couts Rave & longatanding
pa'ioy disfavoring such plecomeal W galion. “Sugh Tiigatior enculd ba d seowragsd, not
arly oscause tls antagoriatic by the geals of public policy bul s@lso becavas it s
yecladbelal 1 the ighies of indivd Jal litigants ™ Sea Marcs v Gity ol Knoxylle, 833
5. 2d 629, 530-31 {Tenn.App. 183430 pioting | xal Manufacturing Go, W, Schwinn
Bigysla G, 483 F.2d SE3, 970 (8th “973). Such & e wwe bers

Ag a htigant, Mr. Workman is srilled 10 prasent e procf 13 Tne order that e
oeliew=g gervea his beat intereat. Mr. Workman cannol b forsesd inlo presenting bis
prost 0 auch & manner 1hal weuld make hiz case digjpinied and hard bo urnavel by
Tennezses's Courls, Forsing Mr Waorkman ta prassnt b precf plecemraal, in a
haphazard rmanner prejudicas Mr. VWorkman's Aghts as a ltigant. This Gour shouls

therets re granl thie Kule 10 G peal
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1]l NG USION
Thia Cauit sheaud

i1) vacate tha Trial Cewt's arder that the Tannessae ML lez af Crad
Procadurs ¢ o pet apply beth e precasding and br, Worsman i thetefora el gntilled o
dlacawery:

(2 vacais e Tiial Courd s arder thel br Wolkmsn must put o any prect
that iz availabla on Aogust 13, 2001; and

1) wrgder that the Trial Court bold 8 keadng only after b Warlaman s

hed an cpportunify t engags Ih discevery, @1 2 ms when Mr. Virorawan's proo ia

availahls far presantation

Respactfully Sutsrmiied,

GLANKLER ERCWN, PLLC
1700 Ona Commers: Sguare
Mernpkis, TH 38103

Bi1y 6261322

Ry ittt e

Rebert L. Futian #15458

YA

HOW. B angtt #0RET

By
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