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Respondent-Appetles,
MOTION TG REOPEN
In viclation of a federal court order, the Office of the Shelby Coumry Medical Exwuminer

(Medical Examiner’s Office) supprassed an x-may of Meraphis Police Lieutenant Ranakd

Uliver’s chest, The x-ray establishes, beyond any doubt, that Philip Werknan did not fire the

buller dhat ¥illed Liegtenant Oliver. Pursuant ro the All Write Act, 28 U.S.0C. 8 1651,
Fed.R.Clv.P. 60(bY6), and this Court's inherent power to protect the integrity of the Indicial
process, Workman respectfully requasts that this Court recpen this case and geder that he
receive an 1meonditiopal writ of habeas corpus, In suppor thereof, Warkman BWt

1. O July 18, 1994, Werlanan filed iz the District Court his habeas corpis petition,
Workman's perition zaserted, among other things, that constitztonal violetons prevanted his
jury from hearing evidence that ha did ot firc the buller that kilfed Memphis Police Lieutenant
Ronald Oliver. |

2. OnJupe 1, 1995, the District Court anthorized Waorkman to serve subpoerias
pursuant io Fed.R.Civ.P. 45.

3. Egln June 2, 1995, Workman served the Medical Bxaminer's Office with 2 subpoens

requesting, amoeg other things, any :':-ra:.r taken of Lisstapant Ollver's corpse. While the
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Medical Examinet's Ciflee produced documents responsive to Workmean's subposga, it did aot
produse an x-ray taken of Lieutenant Olivar's chest,

4. In the praceedings thar followed, Warkman, the Distrizt Ceurt, and this Court
relied on the subpoena response of the Medical Exsminers Office as establishing that an x-ry
was not made of Lievtenant Oliver's chast.

5."L;Jn October 26, 1996, the Dlswiet Count granted the State summary judgmanr,

6. On October 30, 1998, this Court affirmed the Digmict Court's dacisinﬁ Franting the
State summary jdgeent,

7. On February 28, 2000, Warkmen letrmed for e first time that the Medical
Exsminer's Office possesses an x-ray of Lientenant ﬂli\rut'slchnst

&. The Oliver x-ray establighes, beyond any doulr, that the bullet that kilied
Lisutanant Oliver did not corne from Workman's o, and Workman js therefore innocent of
capital murder.

WHEREFORE, Warkman respectfully requeats tiat this Court:

1. Raopen this habeas corpus case;

4. Rule that Workman is entitled {a) to &n unconditional writ of habeag corpus: (b} to a
conditioml writ of habeas corpus; pr{n] to have this case remanded to the District Court for
further summary judgmeat procesdings at which Waorkman can present the Oliver x-ray; and

3. OQrder such other relief as this Coust deems fust.
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Respectfully submitred,

LobortAf o=
ghristuphe: M. Minton

FFICE OF THE POST-CONVICT
DEFENDER 1ON
460 Tames Robermson Parknay

Nashville, Tennesses 57243
(615) 741-9331

WARING COX

Sous Bl g et anprss
By: Saul Belr W
Morgan Xeagan Tower

30 North Front Street

Menphis, Tennesses 38103

(%01} 543-a000

CERTIFICATE OF SERVICE
I certify that on March &, 2000, | band-deliverad a copy of the foregoing to:

Gordon W, Smith

Deputy St Attorpey Gensmal
ATTORNEY GENERAL'S OFFICE
500 Charlofre Averue

Nashville, Tenmessze 37243-0493

LAt mfub=
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RECEIVED

UNITED STATE[hCE%l;{T OF APPEALS WAR § - 200
FOR THE SIXTH CIRCUIT AITORNEY GENERAL'
PHILIF R. WORKMAN, DFIcE
Patitioner-Appellanr, No. 96-5636
V.. t!aaﬂa Penaity Habeas Corpua Clase

RICKY BELL, Warden,
Retpondent-Appallee.
MEMORANDUM IN SUFPORT DE MOTION TC REOPEN

Fxecution Date: 4/62000

T N o M Mt d bt W now

Frior to summary mdgment proceedings,, P‘hzhp Workman served the Office of the

Shelby County Medical Examtner (Medical Examiner's Office} a subporna requesting

" production of, arnong othér things, any X-ray taken of Mamphis Police Lisutenant Romald

Oliver's corpss. In responding to the subpoena, the Medical Exeminer's Offica suppressed an

x-ray ectabiishing that Workman did not fire the bullet that killed Lieutsnant Ofiver, To

Prevent a miscarrmpge of justice bom of fraud, this Court mus: reapen this cagse and isgue an

tmeonditional writ of habess corpus,

I IN VIOLATION OF THE DISTRICT COURT'S DULY ISSUED SUBPOENA, THE
STATE SUPPRESSED THE OLIVER X-RAY DURING THE HABEAS
FROCEEDINGS
A Digtrict Court Procesdings
On hily 18, 1594, Workman filed in the District Court g habears corpus petidon

challenging the constitutional validity of his first-degree murder conviction spd resulting death

semtence.! Workmap agsereed, amonyg other things, that constitational violations prevented his

' Joint Appendix ("J.A.%) at 14.
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Jury from hearing evidence that the bullet that killed Licutanant Oliver did not come from his
Zurn, and he was therefore innoeent of capitsl murder 2 ==t Siate v, Severs, 759 §.W .24 933,
938 (Teon,Crim. App. 1988). The Stas answered,’ and the District Court set deadlines for
discovery and the filing of summary judgment motions.

IDn Tupe 1, 1995, the District Court entered pursuent i Rule 6 of the Rules Governing
Section 2254 Cases an Agreed Order authorizing Worlanan co serve Fed R.Civ.P, 45
subpoenas for documents and things. Puretet to this Order, on June 2, 1995, Workman
served & subpoena on the Medical Examinar's Office requesting production of, ameng other
things, any x-ray tmken of Lisutenant Ofiver's cotpse.® Afier serving the subpoenz, Workman
filed proof of service in the Distrier Court.5 While the Medica] Examiner's Office produced

" docursents responalve 1o Workman's Rule 45 subpoens, it did not produce the Ofiver x-ray.”

Workman forwarded the materia) be received from the Medical Examiner’s Offics to
Dr, Kris Sperry, a pathologist the District Court suthorized Workmaz ta hire, Dr. Sperry
reparied to counsel thar Workmen's gun contatned 4% caliber silverlip hollow-point bullets,
and these bullets expand upon entering 2 humsan body. Becauge they expand they rarely exir,

ahd if they do they lsave fn exit wourd significantly larger than the eniry wound. Dr. Sperry

2 LA at 27-68,

* LA, at 636,

! &/1/95 Agreed Order, Attsched Appendix ("App."} at 1.
¥ Exhibit A to Subpoena In A Civi Casc, App. &t 4.

¢ Subpoena In A Civil Case, App. at 3.

" Subpoena Responsa, App, at 6-32.
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noted that Lieutenant Oliver's torpse bad an exit wound that was slightly smalisr thap the
emtry wound. He therefore reported that Lientenant Oliver’s moral wound was incansistent
with a wovnd that would have been causad by one of Workman's bulers.?

The State moved for summary judgment arguing, ermong cther things, diat Worlamarn
tould nuf prove his allagation that the ediat that kiﬁad Lieutznant Oliver did oot come from
his gun.* Workman responded by, among other things, filing Dr. Spamry’s Report. The
Distriet Court faulted the Sperry Report because it does not state that Oliver’s wound could
not hafe been caused by one of Workman's bullets,'® and it granted the State SUmmary
judgment, !t

B.  Sixth Cirenjt Procesdings

On appeal, Workman argurd thar the Sperty Report created a gemains issue respecting
whether Wotkman shos Lieurename Oliver, and the District Court’s grant of summary judgment
to the Srate was therefore improper.? At oral argument, Iudge Nelson epecifically askad
Workman's eounsel, "Was the body X-fayed?” Based on the subpoena response of the
Medical Examiner's Qffice, counsel respondsd "Not that [ am zware of", and eovmsel agreed
with Judge Nelson's gtatement that there was an indication iz the resord that an x-Tay was

taken. Theresfier, the following exchange accurred between Tudge Nelson and counse! for

1A 8t 1076-77.

o Secl.A, at835,

“ T.A.at 1326.

I T.A, 8t |382-83,

7 Brief of Appellant at 12-15.
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. Workman,

Judge Neilson: 1 should disclose 1o you that I've been resding with interest 3
couple of articles by one Martin I, Fackler.... Amd he savg ag

0U say and 28 everyone agrees that upon emering the body rhess

bullets sxpand, Axnd if they do exit they leave § wound
substantially larger thap the entrance wound. He glso says,
hmver.ﬂmﬂmyfrequmﬂy dininkzgrate. And you'll have
fragmenunfthebulletgninguffindiffsremdirmﬁum. Here as
Imaﬂthebuﬂﬂappar&nﬂymkan‘batlemm:autt:psy
report discloses a fractured 1ib. And T wonder if you'se in 2

POSILON fo cormant on the suspace likelthood thar what happened
haremnmatmehuﬂufmgmmtedmdtha:mﬂitadthebuﬂy

was 00t the entire buller but a Tittle piece of bullst.

Mr. Minton: You're Honor, I'm not able Tight now to asswer that question,

Qn Qctober 30, 1998, this Coury fssued itg bpimicn, Based on its understanding that no
X-Tty Was taken of the Oliver corpse, this Court wrote

If 5 45 caliber hollow point bullet had 8one pll the way through Lt. Ofiver's
chest and emerged in one piece, we have 10 doubt that the exit wound would
have beex larpar than the 2nuy wound. It hardly follows, however, that 1.
Dlivermuldnathnvebmshatwimthatypecfammniﬂun“?mkmnm
firing - becawse the record in no way compels the conclusion thar the buller
which kilied the officer emerged from his body in one piece.

YWorkman v. Bell, 178 F.34 759, 767 {6th Cir. 1398)(enphasis addead),

C Discovery Of The Oliver X-Ray
On Jazary 29, 2000, Workman filed with the Tennegsee Board of Probation and

Parcle an Application For Commustation of his death sentenee, On Pebruary 28, 2000, the

District Attornsy’s Office for the 30th Judicia] District fled itz opposition.  That oppesition

comtains 8 réport from the Medicsl Examiner’s Office in which De. Q. C. Smith states that

pricr to drafting the report Ae examined a chest X-rqy of Ligutenant Gliver. Coungel

unmediately contacted the Medical Exsminer’s Office, and on March 2, 2000, counsal

4
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obtained 2 copy of the Oliver x-1ay,

H | THE CLIVER X-RAY LEAVES NO DOUBT: WOREMAN DID NOT SHOOT
LIEUTENANT OLIVER

During otal argument, Judge Nelson correctly noted that "everyone agrees that upon
ctitering the body (Workman's) bullets axpand.” This Court fherefore récognizad in its
Werlkmag opinion ¢har if the fatal bullet emerged from Lieutenant Oliver's body whole, it
conld not have come from Wockmen's gun. This Court ruled sgainst Wetkman because the

- record did oot compel a conclusion that the buller emerged from Lieutenant Oliver's body
intact. At that tirme, the record did not compel sueh s conclusion beesuse i did oot eontaln the

Dliver x-ray. That x-ray was absent from the record for one reason: fhe Medical Examiner's

' Office suppressed it.

On March 4, 2000, counse! showed Dr. Sperry the Dlivar x=ray. Dr. Sperry reporied
that it establishes that the fara] buliet emerged from Oliver's body whole - it did not
fragment.? As this Court rcognizes, this fact establishes that Workman did not shaot
Listenant Oliver.

m TO PREVENT A MISCARRIAGE OF JUSTICE BORN OF FRAUD, THIS COURT
MIUST REOPEN THIS CASE AND ISSUE AN UNCONDITIONAL WRIT OF
HABEAS CORPUS
A This Court Possesses Authority To Reopen This Case
This Court possesses guthority to vacate judgraent rarﬂered upon proaof that a fraud

bas been perpetrated apon the court. Chambers v. NASCO, Tne | 501 ULS. 32, 44, 111 S.C%,

2123, 115 L.Ed.2d 27 (199%). This power is necessary to maintain the integrity of tha courts,

13 3/4/2000 Sperry Declaration, App. at 13,
s
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for “tampering with the administzation of justice . . involves far mare than an injury to 2

 single liigaor. It s a wrong apainst the instifutions ser up to peotect and safeguard the

322 UL8. 228, 246, 64 5.Ct, 997, 38
L.Ed. 1250 {1944). In Demjanink v. Psirovsky, 10 F.3d 333 {6th Cir. 1593), this Conrt
cxemhu#'its POWEr O recpen 2 habeas case oo ﬂu:ta.similar by those presented hers.

In Demgjarduk, five District Coyrt issued depaturalization, deportation, and extradition
orders upon & finding that the petifioner was & actoricus Nazi war criminal, "Ivan the
Tetrible." This Court affirmed, and the peiitioner was taken to Isres! where he was convicted
of wur crimes and santenced (o death,

Six 2nd 4 half years after this Court affirmed the Distrct Court's ordars, it learned thar

- The Guvm:mﬂdfaﬂdhpmdutedomnumnpuiﬁmhaqumst&ddmm

dimry, The documents contained 2 sipnificent amount of information indicating that
petitioner was ot, as the District Court had foumd, “Ivan the Tarribie." Purtpant to
Fed.R.CIv.P. 60(b)6), the All Writs Act, ard its mberent powar w protect the integrity of the
judicial process, this Court renpensd the petitioner's eppeal to determine whether the prior
proceedings had been taintsd by fraud. Finding that the Govermment recklossly deprived the
petitioner 1nd the fedaral courts of vital formation indicating that the petitioner was not
"Ivan the Terrible", this Court vacated its previous judgment ang that of the District Court,
Remianju, 10 F.3d at 356,
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B Thie Clourt Should Reopen This Case And Lssue Ao Uncenditional Writ OFf
Habeaz Corpus

As in Demjznjuk, Workinen requested through discovery 8 specific dooment which a

" government record custodian bad in its custexdy, but which the custodian withheld. At in

m- the failure to comply with the discovery request dennived Workman, the Driseriet
Court, ad this Court of vital vidence that he is innocant of the charges that were brought
Rgainst him, As hm.misﬂnmﬂmuldmmnthh CAge,

Upen reopening a case, & eowrt has wide discration in choosing the ratief it will order,

See Hazel-Atlin Glase Co. v. Hastford-Eepire Co.. 322 .5, g1 245, In habeas COTpus cases,

28 U.5.C. § 2243 muthorizes federal courts to dispase of habeas petitions “zs law and justice

require.” This mandate *is broad with sespect to the relisf that mzy be grantzd’, Camfas v,

LaVallée, 391 U.S. 234, 139, BR S.CY. 1336, 1560, 20 L.EA.2¢ 554 (19568), and it confers
upon eoarts the power to grant an cutright discherge in an egragious cases. See Burtog v,
Ichnson, 975 F.2d 690, 653 (10th Cir.1992),

For gix and a haif years the Meadical Examiners Ofice suppressed the Oliver x-ray
essablishing that Workman is imnocent of capital mmirder. The Madical Examiner's Office did
nat Teveal that the x-ray exisie unril weels before Workman's scheduled April &, 2000,
exscucion. It did not ﬁummahﬂaﬁdmpmmmﬂmbgm‘ﬁ?u:kmanhadmmd bt
madvurtenﬂy in & report it prepared for filing in supvort of Werkman s execution. Supprassing

evidence that & mex is innocent of capital murder while preparing a report for uaeaguinathim
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