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CAFITAL CASE: Qoamtions Presenied

1 L Domy Ford v. Wamwrighs, 437 U8, 399 {1986} require a d=tenmipation nfa
petitloner’s competency wt the time of execution?

b. Is & state scheme fox determizing competency for execution constituriensl whan ft

only pemmits & detenmination of “prosegt competency” months hafore execution and

prechudes sy firther consideration of luck of aampetency at or near the aeturl tims
af sxecuton?

2. A Haw zre the lovwer federal conrts to spply the provislonz of new 28 1F.R.C, §2254{d}
win aseaesing A Siwts pourt decizion on & cleim of ederel conatitutiogal coror?

b.  HarPeutloner bean deeied.fodam) vevieo pfhis Ford claims through application of

w28 U.5.C, §2254(8) which the Sixth Clroithas interpseted ay parmitting federel

habeas relisf only if the decision of m state count s “so offemive o exisdng

pracedsre, an devoid of record supwirt, of ko srbitrary, anwo irdicace that it is outelds
the uriverse of plauahle, eredibls oucomas. '™

1 What is the stendard for determining s petitionar’s compstency to be exscuted wndac the
Eighth Amendment and Ford v, Faimerlght, 477 U.S, 389 (1286)7
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DECISIONS BELOW
The United Stetes Dirtrict Court denicd relief and dismiseed Roben Coe’s petition for writ
of habegs corpus an March 26, 2000, Som v, Ball, Wo, 00-023% (M D.Tenn. Mar. 28, 2000). The
Unitod Sieter Court of Appeals for the $ixth Cireuitdealed relief on Aprit 11, 2000 Cpey, Ball No.
00-541% (6" ir. Apr. 11, 2200), The Sixtk Cireuit donded rehegring and reheasing «n damean April
7, 2000 (6* CIr. AR, 17, 2000),
JURISDICTION
Iurisdicgion lies undez 28 U.5.C. § 1254 The judpmeat of the Siuth Circuit wad yepdersd
an April 11, 2000, aad rehearing s deaied on April 17, IIUEID.
CONSTITUCTIONAL AND STATLTORY PROVESIONS INVOLVED
). 3.Coiast. Armerwd VI provides: “Bxcessive ball shell not be required, nar exscasive fines
imposed, ner sraal and unisval penishmentd (aflivesd
1.5.Cont. Amsnd. XTV provides in peezinent part: “[N}or sha.l oy State deprive eny poson
of life, libezty, ot property, without dus process of law .. .."
28 U.8.C. §22442)(19¥6) provides in pertinen part:
An applieation Sor g writ of habea corpus shall not be grusbed witn respect to sy
olaym thet was adjudicatsd on the mer In Sone cou-d proceedings un.esa the
acjudicatiom of the slaim: .
(1Y  mesultal in a decision thet was contrary to, or invelved an

unremsanable applicetion of, cloarly stab,isihod Fodersl law, a2 determined by the
Supreme Cowrt of the United Staies, ex

[2)  resulted ingdecicion hat was baged onas urmemsonablo determination
of the fack in light of tha svidence pressnced in the Stme cowrt procreding.
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.

Deapite the fact that, in sate court, Bobert Coe mised *he jasue of e incornpetsacy ahd
prezented evidance that he was oot competent at ths time of execacdon, the syt trial o naver
derermined whethar Robert Cog was ‘competant c be exescutad. ” Rather, te state wrial sourt meraly
determmed that ke was "prescotly competent " The slgnificance of'this conzlusion is not elagr, es
It Kenner found Rebert Coe incompetent om December 23, 1999 and January 11, 2000, ta se
court hearing was hold 3t the «id of Jaouary, 200¢, and <ha t'al eaurt nulad in msrly February, 2000.

On: appasl, Robert Coe again mads olear that ba wgg entitled w ralisf becaas of his lack of
COPPELETCs 10N execition: "Given all the proafat the hearing, wnde: Ford . .. Robert Coe hnat
corppetent 1 he sxecursd oo the day of the scheduled execution. Brisf Of Appellant, p. 45, Ho
turther swphasized in bis reply bowef thet the svidenss overwhsimingly establiched thet Be was ot
CowLpetent 1o ke execated ot the time of execution, plven that he dissocinus when faced with an
impending oot to ks life, Appellent’s Reply Brief, p. 1. As did the trial court, the Temesce
Suptomne Court ovarlooked his sonwtitutional Ford asssrdons ahout competency si the tims of
EXeraion, fuiling to resolve hom by instced espepting that befors thery wae mersly m isqus of
"present ciqmpstency’ Bt the tme of the stta prossedings. Seo Coo v, State, slip op. arp. 47 n.l85.
It denying relief the T2nresses Buprame Couyt stated that p dstermination o' prosent compotancy”
mooths before oo sxcovticn was sufficient, bacanse T sbert Cos could rebum latar with evidence from,
n roewtal hewlth professional ar or srowod the tme of =xecution. [d. Thus, although Rober Coe
squaraly presented the Ford claim of “Bcompeazency 10 be sxacutad" before the state coorts, he wan
depizd pny review of ‘thao cladm, but isatsal wia merely given o detsrmization of “presest
admpeteniey”’ Moy AgC.
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F.18-%8

Relylag on the Teneszee Surpeme Court' s “essurance™ that he coyld presartevidence fom
azacatal health profiestional concerning his memtal state ar o pear thatime of expcution, Robert Cos
then appraached the Temnassee Spprame Count to do what the Terzeassr Suxpeme Court 3aid he
could do: have atrained mental health professional evaluste R obert Cas 1 exgcgticn drew atar, Tha
Tenacases Suprems Court has now turned the tahl seen Robert Con, holding thet Fobert Cos ctnnat
be: evaluared by o munel heplth professional. Sec Goa v, Figls, ApK. . 2000 (Ouder cisellowing
aecess of iental health profeasional)(Order and Jugtes Birch's dismnting opinion),

arL,

Following the denial of reljef in the Teanssase staie courts, Robart Cos filsd a pettiion b
writ of habeas corpus in the United Stwtes District Cout, alleging that bie 19 beon denied ix Bighth
Amendiont rights under Food v, Wainveright, 477 1.8, 399{1966), The District ot deald relief,
On appeal, Robert Coe noted that he had prosented compeling evidence of hin snecral llnase and
essentally uoretuted proof of his incompetencs af th time of esecdfon but has never recsived] 5
ruling by any court on that issue —~ the issuc prosented by Ford ~ which quired Eabess corpuy
rellef. The Sixth Circuit braatied eside Reber: Coe's cleiras by assentiag: "We do nt believ thet
the Supreme Crurt in Ford man i recyire 3 state 10 determins & prisonsr's sompetensy st ths mxsot
tirne oF bis execution” alip op., p. 14. The Sixth Circeit alao re seted Robert Coe's mpsertions that
the Tenresoee courts’ deteemination of eompetanty — which raguires mere ewensuess of the fact of
execurion and 1he teason for it — understater the standazd for competeasy under the Eighth
Amendment. Finther, ths eolirt o] s2ted the contention that the burden of proof cught ta e with the
state, given the petitloger's interest in bis Life and the wam's lack of any Interest in sxecuting the

tnsare. The Sixth Circuit Jeniec rehesring 2n banc.
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REASONE FOR GRANTING THE WRIT
INTRODUCTIUN
Though Fobeet Cos hag pregentzd compelling tesymony tRat be is not copypeterd ka be
exacuted, ng cour! (state or fadersl) bus uddresy=d hig clain that his menta) {iness revders him
ineompet=nt 10 be executed urdsr Fusd v. Watmuright, 477 U.S. 38% {1986). Contrary to Furd, the
Sixth Ciraut has reiected Robert Cos’s claimg of igeonpetence ta be exczatad” by assarticg: "We

40 not helisve thet the Supteme Covrt in Ford meant to require o state to detennlne a prisonss’s

sorapetaney at the exact tiree of hia executien." gip ap., p. 14, Becsuse Fard §j] hold thar a stme
may ot meecute & parast wha at the tima of execution is inmmp&mk the Sixth Cirgnit's devizion
cleacly grsapprebends the scope and raesning of Frrd, placing the Bixth Clrenit's decision yquarely
atoddswith this Court's opinlon inFord, Purther, e o rosuly ofthe Sixth Girewt' s mivunderytanding
of Ford and its application of n draconian star.dard of habees reviewy, Rebert Coc hay effactivety been
denied sy frderal review ofhie Ford claime, Consequaetly, this Conrt ghould grant the petition fiox
writ of certiorari and reverse e Judgmert of the cour: of eppesls fox these renscns and all the
TeLaons progerted in this petiton,

1L FORD AND THE ELGHTH AMENDMENT REQUIRZE A DETERMINATICN OF

COMFETENCY AT THE TIME OF EXECUTION AND ROBERT COE HAS BEEN
DENIED ANY FORL DETERMIMATION

The very question, posed and mmsw=red by this Cour: ln Ferd v. Fatmwright, 477 U5, 159
(1986} wan whether it i ueonstinational © eXecute a person who s incomprient of s Hne of the
sencuiion. (o fact, She spacific guostion presanted im Ford wes:

Whother the Eigkak Amendment forbids the exeaution of & sondemned pemson whe
18 ingompelenl at tAe time of axpcudion?

http://www.tncourts.gov/OPINIONS/TSC/CapCases/coerg/041800/certpet.htm[11/18/2010 12:42:18 PM]
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Briet OF Petitiover, Ford v. Wabrwrighs, U.3.No. 85.5542 (C.T. 1985), p. 1 {emphaals appliad)
{Availeble on Laxds).

i gnywering whethar & person could o executed st e tlina '‘when he 2 incompetant, this
Court ksld that say such sxecution wauld vialote the Eiphik Amendmant. TR #iain opinies in Ford
thus acimowledged tbat ths question befors i1 was “the question of exemirng the insane™ and the
state’ 5 “power (o take the 1if= of an insene prisoner.” Ford, 477 1.5, 2t 405, 106 5.Ct. ot 2595, In
reralving the questian pregseted, this Court wan" campelled to concludes that the Eiphth Amendmest
prohibits p Stats from sarrying cut s aeatsace of deeth ypon e prisona who g insane " 14, 477U 8.

M 409-410, 106 8.Ct. at 2502, The main opinden restared ils conc.usion:

“The Bightk Amtndrient prohibite che State from inflicsing the penslty of deadk. npon
4 prisoner who is Inione.

I 477 U.S. at 410, 106 5.Ct. ot 2602 (pmpbasis supplizd).

Jushee Powall alyo regopmized thet fhe question bafore the couxt wag tha sonstitetionality of
tha “exosutions oi the nsane.” Id., 477 U5, at 421, 166 &.Cu ar 2637 (Foweli, 1,
Similarty, ;1 Jumices ¢’ Crormor and White noted, the question before the Cour way whather the
Bighth Amendment cosates B right “nctto be soscuted whife aane” [4., 477 U5, a2 427, LUG 6.0,
at 2611 {(O’Connor, J., concuming). In Dt even the Sixth Circwit balow recopnized that, as
explicatad by Jugtice (' Cannar, “the natare of o competercy-To-be-eoneiried claim™ is it Jt cannot
ke remolved “unfil the verv moment of execuron™ slip ap, p. 14, giilng Fom, 477 U.E. m 429

(O Connor, 1., conmuring and dissenting)

3 T be sure, the rature of the Ford inquisy mwy make difficalt the judicial resolution of »
Furd claim, This it especialy fruswiere (as bars) the patit enae suffers from = type of mestel {liness
ir which biy mentel state fuenates botwetn peteds of compeisnce and lncm?:mranu. a;:
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Cloar from this Court's decision in Ford, Wesefors, s thar e quarien of coppeNEcy
involves comprtency at the time pfexecution, Indeed, this Court’s compatancy jurlsprudancy ruaksm
clear that if & persop. is neompetect of oqy Sage of the proasdings, no Turther preceedings mry
occut. Tadeed, the common law prealuled auy woceedings agaimst the insanc, np mrter what the
sage of the prossedings — whether sarmignm ent, trlal, judgmant, o excootion:

[Hdictzand iunatiog mre not chargeable for thefr ovm acte, [fcomnmieed whas under
thege inrepadities, nio not sven fortreapon ‘owlf, Aleo, if 2 man in kis acund semory
corarnits a exnlte) offence, and before mera! gument for ft, e becomes mad, b pupht
not to be axmigned for it because he is not able to plead w it with that edvice and
caution that he pughr And if, after Lo has pleaded, the peisonsr bescmes mud, he
shal] not be tried: for how ean ha gaks kg deteacey [ after be e tned add found
guilte, he leses his senses befors ‘udpmart Sudgment shall 061 s sroncunced; and
if, after judgmeat, be becomes of gonsane memery, enecution shall be neved; foz
fsermévantire, §3ys the humariry of the English law, Ead the prisons besa of eound
memnary, he might heve alleged something iv stay of jodgmenr or axscution.

& W, Blackstone, Comumentaries *24-*25 gucted in Fued 477 US. ac408-307, 106 3.0 2 2600,
1 Hawkiis, Pleas of the Crown 2 {1716). As Hale explains:
[L)f quch pecpon afier hia plea, and before his tiel broomne of novs sane emery. he
shiil ot be wied; or, if after his trisl he become of non sane memary, bo shall oot
receive judgzoent: or, if afteriudgmont be besame of s same memory, kit steoution
shall be spixed.
1 Hele, The History Of Plang OFf The Crowm 34-35 (1 T36). Spe alan Godioaz v, Morge, 509078, 488,
405, 113 8.Ct. 263D, 269C 11953} (Kormedy, 1., coneurringXaingle sandard of compatenzy applics

et any point in the prooeeéings ageirsf ac incividual), See sleo Youtsey v, Unjted Stetey, 97 F. 537,

1(...continusd)
Testimeny of Dr. Kermer, npra; Compars Begy v, Lomsiang, U8 No. £9-5120, Petitioner*s Brisf
On The Mets, 1589 7.3 Briefs 5120 (Availehiz On Lesvisinoting thet Parry decompansates and
that lus competence fluctuates sver time). The plain Fact, hewever, in thet Ford yequires 2
determination ef he petitioner's competeney to bt eXsatted ai the tmz of Cecurion - et wid *he
questing pesed int Ford and anawered in Ford,
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940-346 (6" Cir, 1599),

The Sixth Carsuit, however, das sther rewritien (o ignored) hundrads of years of law by
bolding that Ford doesn't mean whan it says, and that vhe Bighth Amsndmest sad the scoommen lew
premit the exeation of a person wlo is incompeent et the time of execition: “We do not belleve
that the Supreme Court in Ford maapt s requin: w a6t 10 deteming a prisancr's competensy at fhe
exacr vime 0f hls execution.” glip op., p. L4, The Sixch Cirguit oiter ro sirthority for this propoaition,
for ther: is noneto supg ort this conelugion, In assenw, the §ixth Cireuit has conchaded that becative
detarminedon of competeney at the Hme of exeeurion may be difficnlt, the Bighth Amendmept dass
3ot requlre sucha determingtion. Mothing in Ford orinthe commen law nequires the papverse result
eeched by the Sixth Circuh. [n fast, Ford and the common law affirmatively demard what Robert
Cos bap sought « & determination of his compet=ney af ths tms of exssution.* Fee if he {x net
cempetere @t that time, be mey cot be cxacutad, Rather than rerolving the quastion «hetaer Robert
Cocy mental illness (dlasocistive 1dentity dieardar) renders kim incompetent to be execured tha
Blxth Cirstdt haz coneluded thet 8 detmmnipation of his “presect competency™ rmoatha ega is

yufficient 1o resolve his Ford claims of incompetence at the time of execution.” This is patendy

* Amy eonoem that t2z Eighth Amsndment ouglt not allow s detsrminazinn cf cotnpetarce
up unktl tae poird of sxecuiion was rejected by the Ford court, Two dissemting Justices h}-‘crd
congpleaned the rals snnounced by the o) ority *nnu.dr:quu:ﬁmhn—d:tmmmw ofz
up uchl| execibion. Ford, 477 UG, &t 435, 106 3.Ct &1 2615 (Rehoqulst, I, dissanting), "I‘Iu:
complaint, in dissent, was ecboed in the eont of appeels, md, 13k the diasent, 13 comirxy to Ford

TThe Sixth Circuirt bas comtended thet the Tepnmyee covrts’ deterination of Robegt Cos's
“presan: competemey” i Taguery, 2006 “did not constituls a misunderytanding of the proper issus
undet Ford . . " slipop., p. 13, Nowkere does Ford talk sboun “present capgpetensy,™ Ix only talis
about "competenzy ta be exezaizd,” which requires = Jeterminailon of competency & da point of
exccution, Whan baldly claiming that the issus bofore the sinte courts waa “Dresert compeioocy
be miocuied,” the Terresses Supreme Court cited no uthority, aod natatly failed 1o cite Ford inelfl

{comtinued, ..}
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Wrong,

Rosert Coe does oot contand <hat tha dmmulunﬁmafmymﬁ rrust oo mede 1o the last
chaotic maments bafbe sxecution, Lo the majoriy of cames, carsfil evelustion ofths condemrmsd cen
be don= in the wesks or days bofbre execution, so long aa rescl wion of Ford olabme weuld declude
carafil conaideration of the petitioner's actual reemntsl illnmas wnd the merme] deeriometion inh=rent
in yach circamsances —which husnemun:;m:d here. Ragher, in thix case, tht evidence hagsimply
baan igooted by the couts.f

Significamtly, the Steth Cirvult hes Dsen misled by the Tonnessee covrta therncelved to deny
habeas reliaf The Sixtk Circujv (a0d serlier the District Cowt) believ=d that a detenrinstion of
‘present sompetency” months before an sxecution [s pdeqrate, brecanss Rabert Co could suppesedly
later teturn fo the courts with "sa affidavit from 2 mentsl health profeasicral” eptablishing “'a
substential questionshourthe pricones’ s eompatency <o be axseuted. * slipop., p. L5, giting Vin T
v Stap 8 3,9 3d at 272 What the Sixth Cireujr did not koew |3 thet the “sssugence™ made by the
Temes:ae Suproome: Court In Yan T ik, In Robet Coe's 2uic, 20 smpty protolse. The Temessee
Supremoe Court Sotly iotends to sxecule Robert Cos without ever allowing any resohition of the

guest:on of his competency st the time of executicn, ws is nequired by Ford,

3(...eomtinued)

Ford says nothing alsout “present corepeteacy.” Ccp, sidp op. mt p. 47 0. 15 I i3 cleor thar o
derermsinarion of * presant compriency” manchy bujore an sxecuiton dous nor reselve tha craraiive
guestinn reguired fo be addressed by Ford

? Jne aleo cannotexcrade the poagibil ty that there could baatapid demrioraden immediately
poor o sxecution Norcan one say thay, wader sueh cooumstapces, resclution of such claims would
be Yeegy.” The exseution of & mentally il prrson shauld not be expected 1o be wasy, Neverthsen

it is the duty of ‘ha jndlctary 10 carefully resalve such difficylt questdoas, not to denigrste {he
Corutitution bacaneg of the diffieulty of resoiving the istues preamited,

g
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Indeed, Robert Coe recemtly apprcached the Teanessee Supreme Count 1o do exastly whet
Vap Trag provides: o finvas a im'ned memal health profassiong] svaluats Rebert Coe 6 execution
diew nesr, to provide en affider't concerning hls thec-present mental state The Teoneseee Supeeme
Court, however, hes alammed tbe Yan Tran doarin Roket Coe’s face, Now. the Tenmesses Supriese
Conct 17 praventing Fobedt Coz fom complying with it ¥ap Toep “rule™ by refosing o ellow a
menta] health professiom] to exemioehirn. Sz Gy, Stale, Apr. 3, 2000 (Drder disadlowmg access
nf mentel health professional}(Drder and Jusmice RAirch’s disscting ommon). Without am
cxeminetce, s mentzl hoakth profesiional canndt Brovide the requisite afficevit. Az e result, Robect
Coe will jugt simply be executed Yacanse be was determingd “sredently competens™ &t aame polnt
in January (ar whet point it is uncieer, because he was derenmined incompetent by Dy Kanner taice:
oo Decemier 19, 1895 and cn Jenuary 11, 2000), unless this Court Intervenea.

Hz will be exzeutsd without any determmination whether he bay gissociated <o the point of
meompetencs, 83 Dr. Kenner clescly stated shall pocur, Mo jurispridencs cONCWTInE COMPEMNCY
DRz svar tequired sush 3 parverss Teell ~ sefushng m Addeess the conrdtmional quesdon, but then
requiringa mmmlijr ill persom to present evidence From a mental health professional, but preventing
a moemial bealth professonal from conducting aa evaluaticn,” Yot the Sixth Cirguit decizion, if Left
imdisturbed, would coustemence such & tizarre, and deadly, Cetch-22.

An ararult, the procegg whick Faher Cosles recmived for o determination efhis competsncy

? The Tennessen Sunrerss Court haa sulted the bait-and-roich on Robert Coe. As Justic:
Birch indicates, Fooert Coe “eseks mevely to adduss evidense of incompetenca by the metbod the
majority ordained in Van Tran - s affidevit of a menta] health profesuional showing a mbesansl
change in the prisoner’ 1 mestel health sinse the neevicus determinarion of competence sufficient to
radnc m substantial question sbeat the prisonsr s cCimpetense to be sxscuted.” Cog v Sup, Apedl 3,
2000 (Oxder¥Birch, 1., dussenting).

0
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10 be exscuiad clam under #ord £as becn woefully inadequate. [m sists cowrt. Cos  presemed
substantiz) evidence that, ghven his dotumemed history of physical and paxaal shuse as b child and
resulting severe memtal disturkance, he suffers fom dissociaive idenity disordar whish senders him
ineOmpeteat at execwtion — wiich is the questian to be resclved vndar Ford. Petition For Writ Of
Hebeas Corpus, pp. 2-16. He expressly implored the state Courts ‘o resive his competancy &l
sxeTution, bt the stats coutts steadfedtly mfused w do so. Instead, they ignored his evidenee and
onfy wuled that a determipation ihet he was "presently compstett” monthe age decides the
Ford isms. The stabe coxrts heve farther meds it impossible for him to present oy evidence from
_ a mented health professions. eoncrming his meutsl state o suppart of & claim Hhet he is oot
cemmpetent et the Gme of execution. To daiz, the Federsl courts have dans nathing ta intervene.

Ts Robert Coe “competent ta be executed”™? No court haz avar mada izl dstarmination. gid
ghuen the Tenressne Supreme Court's hollow promise In ¥an Tran, mo coupr ever will. Thos, {f the
judgmnant beiow stands, deapitn Fabest Coe' s substantiz] constitutional claims, o= will be executed
am the bagiz of an irrelevant “present acmpatensy” Jeenminetion made months agp, an every court
has ignored hiy proof of dissociadon end incompeicnes of ihe ¢ime of execudon, and the Tennaziee
Suprerre Caurtbars iz from even geiting into te courthause. This is a press dixortion of Ford and
in no wey eemports with the diceares ¢f the commeon law und the Eighth Amepndment.

This case presen:s isges concetning the oeaning and applicsbility of Ford which are
compelling and rezurring, mhd which were resalved by the Sixih Circuit in Lmarner winab is wholly
incomsistent pot euly with Ferd, but with centunes of jwisprudepce ineerposated by the Eighth
Amenidrpant. A8 u result, this Court showld grant ¢értiorsrl and revelpe the judgment belew.
U350k 10

i1
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. ROBERT COE HAS BEEN GENIED FEDFRAL REVIEW OF HIS FORD CLAIMS

THROUGH THE STXTH CIRCIUTTS aPPLICATION OF ANERROKEOT IS RTANDARD
OF HAREAS REVIEW

The Sixth Circwit's ruling also highlights the angoiny deDate abeus the proper mezmng wnd
application of the ne'w etandssd of raview provisien of the AEDPA (28 ULS.C. §2254(d)), which is
currontly befare this Cowt ic Willigme v. Teskg, U.S.No. PB-§384 (cer, panted)(uprenting the
meaning of the panderd of review provisions innew 28 U.S.C. §22%4(0). This Court showid granr
Robert Coe's petition and/or grm the petiton and revand the: ceae for further consideration in light
of the uptoming deciaion in illicme.

A 28 U.5.C, §22544d> Diaea Not Apply Becpise Thers Has Bean No Adiu&ention On
The Mecita &f Robert Cog's Ford Claima

Mow 28 11.5.C. §2254{d} applizs only if certain prerequisites ara met_ First, the olaim mmuyat
beve baen “adiudicatcd on the meriis™ in the state conrts. If & clabts ‘W raised in sets sougt, bat
gither not “adjudicetad” or nct addmsssd 'on the moerite,” §2254(d) doed not svem apply. Rather,
under steh circumatences, the fedsral courts are obliguted 1o nddress due clrim da nrve i ﬂ::ﬁrst
ingtar.ce, opplyicg goveining federnl Iaw. See og, Weeks v, Apgelans, 176 F.3d 249, 250 (4°Cir,
1969); Jones v, fopes, 153 F 3d 2RZ, 299300 (5 Cir. | 998). Second, and related, iy the requiremenr
that ¥ “adjudicatior” have resulted in 2 “Geisian™ of the laim by ths st cowts, To the mwtent
that tne state courts did ngt render any “dacision” on an issue, §2254(4) dozs oot apply.

Heue, §22541d) docrnol evee apply, bocauss the Tennsases courts naver adindfoated Robert
Coe’s Ford ciaims norrendersd 4 decision on that<leim. Ay poted o, the Tennossse courls nevie
sddressad tha pperative quesnon poped by Robert Con's Ford cleims: whether hia in nompetent 5t the

{ime of mecntion. As such, oew §2254(d) does notaven.apply, And the matter must be reanded %o

12
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the Distrizt Cawrt fior a Bull end fair considersnny, of hie Ford cleims, which hae yet to pocur.

B. BEvenTrader §3754(4), Fobeet Caely Eafitled To Habeae Corpus Relief, Becanas The

Seace Covrn’ Resoludon OLHis Sord Claims S “Comtrary To™ OranUnresscanble
Applicution” of Ford

The Biktly Cireudt hes stated thar Robert Coz ig not savitled o relief beesune, under new 28
U.B.C, §2254(d}, the Tenteases coyre’ sM@d regalution of Rokest Coe’s Ford claitns was not
‘‘an upressonable applicetian of Suposma Caurcprecedent.” slip op., p. L. Inreaching thiseqnelurion,
tha Sixth Circuit has apphed & standard of raview derived from adeclsion in Npvers v, Kiliinger 165
F.3d 152 (6™ Ciz. 1999, Under Nevers, a petitioner ia entitlad 10 habens reliel only in the racs
dittation where astatocourt judpm.ent is aot"dehatable ok jurists™ orin*'ag offesgive 1o existing
precedant, so devoid of record suppert, of 56 arbitrary, ax to mdicaes that i i curside the uriiverse
of plausible, credible cuicomes. ™ slip op., pp. (3+16; Kevers, 165 F.3d at 362. Thia is analogous to
the Fifth £ipruit' s standard of review in Drinkard v, Johosog, 97 F.3d 751 (5% Cix. 1996) and, iike
the stundard in Dok, represem:s an unduly estrictive intexpretation of new §2254(d)."

Wher §2254(d) spplies, the cowt mar ugdseteks & twe-gtzn mmalysia of the atate court
decizian and goverming federzl law, wilch [ncdudes al'.'.nlpsin under heth the “contrary ™ md
“unreasopable gpplication” prongs of §2254(d) As the First Circurt hna sxplained:

A federal habeas coort charged tn weigh & giate court decivipn must undertule an

' In Nevem, the Sixh Cleeuit indicated ihet the “wrressopable application” standard applics
va mixed quertions of law and fack. Thid intipratatian of the AEDPA, is ineozrect for at Lesst tora
reasona. First, thege is nothing ia the ARDPA which allows mixed questions 1o be revclved aclely
snder ths “unressonable applisstion” numdsrd, Rether, hoth the “eontyfry to” and *“vunreasanable
application” standards anply to ay Fuch guestion, 2nd yequire & sequential anghyna Bop P RN,
145 F.3d 21, 24 (1* Cir. 1998); Soinger v Black 503 US. 232 (1992). Seeond, the Nevers
interpreration of the “unremsnnabln applicetion™ teadard iftaken - facs valye) is ovacly resictive,

and would therefore sssertially preclude eny federal habans review of ¢kt reviewed unde that
srandex,

13
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indepeadent two-nep analyais of thet dacision, Firsi, the bebesa court waky whether
the Suprema Court has preseribed arcle that goverra tha petitoner's claim, o, the
cour! gaugea whothar the stare court dacision is ‘sontrary to’ the govering rele In
the abeence of @ governing rule, the ‘corfrany to° claae dro)s from the eqoation mnd
the babeas court taksd the 15e0nd atop. At thin stage, tha habeas court detmraines
whathér the state court’s use (or fzilure Lo ume) existing law in deciding the
peddoperts cuim involvad on ‘ummeasonnkls applicetion” of Suprerae Coust
procadent [ciwtion crofied]

O'Briso v DuBcls, 145F 34 1§, 24 (1™ Cir. 1998, Thiy framework which 'vislds p coméortanle St

with koth {he satoory {anguage ped the legialative Mrory, 2and minimtzes congrintional concerme™
Id. .

4, useful analapy o interpreting and applyny new §225474) g ehis Court’s decision in
Stringerv Black. 507778222 {1992}, in which thie Court acknowledgad thai therg was no specific
rule gaverning the petifionsr’s cleims (becanse this Court hud lef the question apen), bul stil! roled
m the petitioner'y favor beomse, bared upon exizting comthnionsl principlks. he was cotitled to
relief, In essenee, in Sttinger, this Covrt 4id g0 find the sinte sourt's decision “conTany to” any
specific Suprome Court case (pecauss therg wis xm such case on point), bun reiher coocluded da
the Missizsipp! Supreme Court's ruling was an wnreasonahle application of the principles derived
from various Supreme Court cases which wese relevant and applicable.

Contrary to the Siath Crrcuit's cooelusion, therefore, Robert Cos s entitied w fedaral babeas
coTPuy roief, BACALEE not only does §2354(d) i) to apply vader the Cromstuncup, bat pven oers
t to apply, the Tenmessws pate cougts’ dacigion is beth “eonoary 10 Ford, and Tepresonis an
umensanak)s applicarion of Ford as well *

® AnA far the same rascons tht the Fate zourt decision i» “contotry o™ Ford, the Tennessee
: (continued...)

14
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In fact, the Tennsseae courts faied fo apply the commect lega] stendards required by Ford in

opt ope, b rwa, erftlea. reegects, tharety meling *he dacision “sontnry " Ford:

First, the Tenhessor courts Taver anpwired e carct legal quasticn, viz, whetiwer
Rohert Coe is compstent ar the ibne qf execution, which s the quetticn required p be
answered by Fard, Consequently, the Tennsesas coutrts ruled in 8 manner witich is clemrly

“aocteary 167 Fard v Wainwright. The stete courts aever made the Ford inquiry or spplied
the stemdard of Ford to the kacks gt hand

Seecnd, even 2y the Teaneases covurts answened the wrong question, they applied an
inporrect sandard of review Lo Robett Coe's Ford claims. Ar Robert Cos has noed (Jee
_ infra), e operative standard Tor cowrmining competsacy |s “he universal common lew
standsrd apunsiared in Rusky v [nited Staies and applisabie here, beoause the Ford inquiry
is govermned by the standerds exigting a1 commmon law. See pp. 15-17, inffy, Exther tun
2pplying the proper comemen buw standard, the Terywssee courts nstead app fed the “fectual
knowlmige" comaorent of the Dhgiy standard, and wholly failed 10 apply the “mtional
undermanding” prong, #s wall 25 the two proazs requiring the ability 10 w888t counssl.
Conssquently, in this regpect; the Tenrmeare coprts' decision once BRag W “sontrary fo”

Ford, becaure tos Tennesaee courts novet applied the common | avr tunderd incarporxted by

I continged)

courts' decision also represents an unreracnable application of Ford under the circumytsnces. It is
not reasonakle for & stote court to £2il 0 ddzess the constinnional issue prasentad by the petiiionst
and to eppl¥ en improper standard of ravisw, when that stnderd mappropristely dezogates the righrs

setablizhed by the Eighth amendment,

1s
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Ford \*

Because the Sizth Cireuit has misappreberided the mwaning tnd spnlicability of §2254/d)
under the circumstancey bacanse his Cu.art 15 predenily sooxidering the applicbility and meaning
of the “conrary to” aod “wireascrable application” standesds of new 26 (U5.C. §2254(d)(Ser
Wilkizms v. Tavlar, U.5.No. 98-8384 (igt, granted)(assessing thamesning nfthe sandayd of review
provisionsinnew2d U.5.C, §2254(d)), aad because any wiccaresicd misapplication of §2254/dywill

vart o reenmlly insarnpelend man his lifs, this Ceurt ghowld arant certioran and reveryethe jndgment

relow. Spg Taylor v Cain, U8 Mo, 9596035 (cert pending), iay gaalsd 120 3.01. 31 {1999).

B, THIS COURT BROULD GRANT CERTIORARI TC DISCUBSE THE PROFER
STANDARD FOR DETERMINING COMPETENCY AT THE T1ME OF ZXECUTION

In Forg, this Coxt etablished that the Hightah Arnendooent pracludes the ekecution of one
who is ineompetent and satablished thar the preper mandard for datetmining compateney i the
prderd for coropstency Az it exirisd st oommon ].m' Justice Kennady bny eclomowledged duer, at
commsn baw, there way o unifbon stendecd for detormimng corapetoney at &3y stage of the
proce=dings: “At eommen lawv. . | no attempt was made to ppply iferent corcpiency nandarde

to different gtages of criminal procesdiogs.” Godinez v Moraz, $05U.5. 1 406, 113 5.0 53 2650

'" In eddition, as Robert Coo moted 1a the Distriss Court, there is no ber o relied srectad oy
Tesgyev, Lane, 485T].5, 289 (1963). First, Rohert Cos isnol asking fiv spplication of any new mule
of Taw, becayze Rohert Cos it taerely adking for application of the standard snuncisted i Fogd,
which wes dolinsated as the comman law standerd, ever if not expressty disoussed in Ford Haell
Jecond, in any eveat, the staic has 7o legitinaate imtecest in edeontng ™e insane, and therefore
Robert Coe must be provided the Fandard raquirsd by the Constitution. A wuch, Evel ware an
alleged newrule volved, Robert Coe is mitifled 10 {15 applievtonunder the direst mithority af Renpe
v, Lyraugh, 493 2.8, 302, 328-33 0, 109 5,01 2934, 1952-2953 (1989) wilels halda ket application
cf the law of Ford falls wathin Tae firs; Teague exception. Thus, Robert Cae is entitlod to the prope:
appigsgtion of e Eighth Amendrosat standard ef inssnity. which requives applization of the Fou-
prong Duaks test. With ‘he state couxrts having falled ty &pply the proper stndard, the federal sourts
mun 3¢ 5¢ rnd aceord Robert Cne relisf Senlraus IE, infra.

1]
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(Rerumaedy, 5., conewrring). “[4] single manderd was spplied to basess soenpelency &t the tims of
arreignmest, the time of plesding srd throughaut the course of il “ 14, 509 TS, ara0s, 113 S.C1
at 2683,

Thatunivesssl standard for commpetency is darived froen the comman law and is ihe stavdad
for campetency to stand trial. Drope+ Nhasewi, 4207115 162, 172, 95 8.Ct. BOS, 903 1975 {noing
sommon lew roots of standard for sormpetency to stand wial); Doy v Ugited States, 162 1.5, 402,
§0 5.Ct. 788 (1960) (compoiency to stand trial). It in that same stendsmd whish governa copeicnsy
o plead puitty as well. Godinazw MWomg, ns (Dusky compelency to mand trHal snd=xd slea
gaverns sommpeteacy to plead guilty). And it zoverms the isxue of cormpetency 10 be eecaicd, the
iszug presented here,

The nmdﬁl of cumpetency requires four (4} compozents: “[1] sufTichent presam ability 1o
canult with his lawyer [3] with s ressonabis degres of ratione] understanding — and whather he bas
(3] 2 rarional as well ay (4] Sactuel urdermianding of the proscedings aginst him ™ Durky v, United
States. 362 U.B. 402, 50 3.Cr. 788 {19600 per euriam), Agcort Drost v, Mizippr, 220 U.S. 162,
175, 95 5.0t R96, 903 {1975 (stapdard for competeney to stand trial*A person whose mactal
condition 13 sush that be lacks the capasity te sosdersramd te natwrd gnd sbjecs of thet pracesdings
ageinst him, to copsult with coungs,, aad t asist in porparing hin defease “Kepphasis popplisg).
Aa Tustier Frankfanter explained the vest of sunity ££ the point of execotien:

Alter seaterces of doath, the test of insmity is whather the petitionzr has not "ot the

defocts of his fanulties, sufficient iteliigence to wnderstind the netwe of the

procezilings Againgt hir, whathe veastried for, te inpending fate whach swaltshim,

a sufficient underrtanding te know any fact which migh exist wiich would nake iy

punisament wyast of wniewfil, and the intcliigence rzquisite to convey sued
irformation to his sttornawe of e coart.’

17
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Sulesbae v, Balksom, 339 U S, 9,20 0.3, 70 8.Ct. 457, 462 0.3 {1 250N Frankfurter, 1., dinseniing.

The standzrd spplied by the Tconesste courts to Rebem Coe's sonstitufional Eighth
Amendment cleim fallz far short of this meadard, the proper comon-| ow stardard of competancy.
The stats trinl courd oaly rmguirsd comporent [4] of Dusley tc be =stablished, viz. that Robert Con
hed e fizciue! understanding of the existence of execution end the rewgon for it. This isepperent from
ths trial court's staderaents that Robert was competent bacause the Robert Cce “imows he iy fading
miecution for the murder of 6 young gizl," “realizer baia facing exespution, and that he krows 1 is
bacause hc has Ieen cnnvicied of mmardering e ltte g'rl,” Toial Court Order, 7p. 28,27, Bumwsuch |
a mindmalist gtanderd dozs not comport with the comman law standard which goverts bere under
the Biglnk Amendment.

The fiel ¢purt found bitn “competent” despite failing 1o give any comsidststion Lo
compopenre [3]; [1], and [1] of tha competsncy gandere. Vidally, the Temeezes counts did aot
cequlire that Rokert Cor bave a “:ltiunﬂ understanding™ of the =xermtion of santsnce. This ix
eqoivalent 1o coroprebension of “the metore” of whet is 1o tapspite or iis implications, And indeed,
& perfon ven have & “fectual wndersanding”’ of something withowt 8 “rational understending®* of i1,
or én yademtanding of 118 neture. A person can kaow th sometalng =xists or will ooour withowt
wdesptanding i3 “natire” (using & tsrm fom DQIGRA) or conkmquemetl A child cen forpw thar
shaxting & gun cao Kill some sne (be eble to sey shooting can kill), whils lacking any mdmtmdin;
of what kitling some sne sctually means (b mmable to wodesstand whe killing emtads). And in Ford
iteeif, the plurality stated that 1t is “'romprehersion” (another term for “undecaianding™) e la

roquired, Dot smpls factaal Knowledge, Fozd, 477 U5, a1 417, 106 5.0t at 2605 (“the stisoner’s

LB
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2hility ta camprehend the natars of the pepalty."

ndced, the frocude point rmads Ty Do Morikangea in his testimony abowt Robert Cox's
roentsl alats i that Robert Coe is so merdally disturbed thar ha lacks “rational ynderstanding.®
Though ok might havs “aveareasss” or 'knowiedge” of the etigteace of an xe~ttion, b doas nat
have a “retiopal undepstending” of the natare of tha penalty 2=  tesult of mamentel illnes AsDr
Merikangns sepluited:

[ agre= that he = aware ol wa exszution. My poinr is he doss not have the mental
cepacity 1o understand.

Stare Proceadings, Vol VIII, p. 207, He continued: *Tha way to find if someone wndersiands
something i8 to have them exclain it back to you, And when Mr. Coe explaing Tack what dedf: is,
it's very clear he doesn't wederpand (™ Vol VI, p. 210. Eobeer Coe't lack of rational
urderatanding -4 evideared by the fallowing eheervations made by Br, Meicmgas:
He alsa has the delusions] belinf that IF he 14 eitcuied, be will Just simply be in
gaother place jn tha swne body, Will visit his ex-wite and caffd  He wil. maybe
wemporarily be tme of these ballz of fite thet tpetks 1o people. (Vol. VIL p. 1170

His visw of it [death} I5 a litle bt idlosyncratis that be vaill puddeanly be slive w
Rabert Coe cutnide of peiscn with bis ex-wifts and daughter. (Vol. VTI1, p. 190).

! Furthermoze, tha Tennessse couns srronecusly falled ty require componems [1] and [2]
of the universal competency mauiry, viz, "[1) naffteientpresent ability e consult with hi lawerer 2]
with 1 t2aaonable degree of rational understanding,” Dusey, b United States Supreme Court
Justice Marshall and Tenncsses Supreme T Justice Birch have made eminently clear thas this
“ayyirtance of couosel” prong I3 congtinatiomt .y required w well, i ven it requivement atcomrmon
law. Ractgr v _Brvant 501 Y15, 1238, 111 5.C 2872 (1991)(Muzshall, )., Essenting): ¥ao Trge, 6
5. W 3d ar 175 (Birch, )., dissenting)(“[T1he common lnw rulz aould pdditionally require thel the
prisonerhe shie o congal; with and agsist bis orher lawysr”) Arintmated by Fast ces Kermedy md
Scalia in Qpdigez. Tuscice Binch bas birpslfaptly noted shat the stendards fer competercy to stend
trinl, pleed puilty, and be execuled &rc 12 be the same; “By snalogy to the mst now epplisd to
detzomine ¢ompetence 1o stand irial or to pleed guilty, I wouldirciude the ‘avsistance prong® aa pat

of the criteria to determine if o arisoner i competent 1o be exeduted in Tonneseer.” Yia Tomgi, 5
8.%.3d nt 275 (Dirsh, 1., dissenting).
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He laclos the mental apacity to understond orhy he in beiag put to death, To bm it
i8 rut prishiment. To bign ivis & relief that by seaks from his naffering, ** And his
naar standing of what will happen when he i3 ghven the nesdle, the intravenous dnug
thet ‘il kill hiv, is thed ha-will then be out ofprison and e will be walking sround

And I don’tlmow of any religion where thatis part of tha dogwme. (Wol, VII, pp. 243-
44,

Dr. Menkiangss summarized. "In my opinion, Mr. Coe is owars of his impending reecwticn
anc the reasems for it . . . Now 10 say thar & delusismal, hallucicafing, peychotic, person who
decompensases and disgooiates urder soaen and who's delosional belisf s thet his death {540 prevent
the truth from corting out sod that the soasequence of the execurion s that Be will Tetum to exrth
in this body and po live with his separeted wife and child, bis now grown daoghter, 2y a delusion,
does ot indicate that he ket mn wadesstanding sither of the consequances of being executéd oy tha
rzason for it.” Vol. VII, pp. 1624153 (Dr. Merikangas), Simitarly, Dr, Kaonee neted thut, given hia
igeociation uncer fmminert threst of Lis Lils. Robert lacks ke capacity to elther know o
cermprahend tee raturs of sxpeution, Vol. IX, pp. 340-342,

The Termesaes courts, therefire, eiraply Zpplicd anneorseet standard of peoef, havingp feilad
™ spply the staadard of proof required & common lw, and racuired for the detenmination of
competzacy et all other stages of proceedingy —the proper nendard rguired by Ford and the Eiphih
Amendment. Having spplicd a were bame bones “knowledge"™ or “Bwereness” ters, the Tmnessse
couts did not afford Robort Coe a full and fair hearing undes & proper standard of roview which
requizes the fou mrongs clunidated in DUAKY. As e contequence of the satc courts’ Jadiue o epply
a propes legal stendard o Rebert Coe's clpims, Rebert Coe’s petifion for hebeas corpua hag been
svalugted under en insppropnate sindard ufreview, md this Cavrt should gragr the petition for writ

of certlorar], articulate the propar panderd of rewiew, andior remend e mewter for farther
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Fruceedings under a pronar stamdazd of review,
CONCLUSION
Thiz Couzt sheuld grant the petiton farwrit of sertiozmi and/or rantthe petition and remand

to the lawer courts for proper applicadien of the proper manderd of review.

Respectfiully subwited,
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