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RORERT GLEN COE, ) LEQNARD GREEN, Glerk
}
FPetitivner-Appallays, ) ON APPEAL FROM THE
) UNITED STATES DISTRICT
v h] LCOUIET FOR THE MIDDLE
] DISTRICT OOF TENNESSEE
RICKY BELL, Warden, ]
)
Respengent-Appelles, ) OFINION
|

Before: BOGGS, NORRYS, and MOORE, €lrenit J udges.

KARENNELSON MOORE, € ircait Juwdge, RaberCilen Coc appralathe denia; of halwas
relief regarding the Tennessee stets onlirts’ d=icrmination that he is ColpeEnt o be cxecmed
PLIsUAnC o Foed v Walmwrighy, 477 (1.5, 397 (1386). Bezuise we onnclude tharthe Tennegsee mase
cowts” proceedings assessing Coe's Ford caims satisty th= requirements of due process and do not
irvolve an Lnreagonzhle applicanion of Svpreme Court precedent, we AFFTRM the dismic: court’s
denial of Coc’s applicadon for o writ of habeag COIpLS,

L I'ACTS AND PROCETHIRE

In 1981, Robert Glen Coc roesived the death sentepee afier a Tevuesges jury convieted him
of firz-dsgres munder. Ouce Cophnd exhaysred all efhis sate and federal appeals ofhis convieting
anl seagenes, the I'oonessee Anumey Cansral filed a motivo before the Tenrcasee Suprzme Court
TOGUEINNG an execion date  (n December 15, 1999, the Tennzssee Supreme Court set Cog's

execitian date for March 23 201 0, end o-Zered a remzng of Tha =ace 10 the Ternesser trial caurt that
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bad presided over Caz's ennviction for 2 detsmmination of hix commpetenzy  be eXesned pnder
Ford. Coey. Staie, 11 S W3d 114, 11925 {Tenn, 1999, The trial vouur deermined Thar Coe wase
cotttled 1o 8 haring of this isus hecanse ke had sarjafied 2 threshold showing that there exiged 2
pennine dispuced issus regarding bis comprtency mbe exerutad, The hiearng wes held from Jaruery
2¢ ¢tz Japuary 28, 2000, The triad court then issued o finding on Febraary 2, 3000 11ar Coc ix
tompetent 1o be execured. The Fennezdes Supreme Courn affmed s finding on March &, 2000,
Cos v, Sate, n WIYDS-1"1 13-5C-DPE-PD, 2000 WL 2464325 (Tenn. Mer. &, HMID} cery, danied,
= 8. Ct. -, 2000 WL 295730 (M, 22, 2000).

Q. Mageh 16, 2500, Coc filed in federal diswict court an applicaion fir 2 wril of habeas
corpus challenging the Tennessce courts' determination That he 15 compstent for eNequtior wnder
fora In 2 thorough cpinion exam lning Coe's several ciaims issuzd om March 2%, 2620, the districe
couTrefuse 1o grant Coe’s application for habeas rclief Cte filsd & notice of sppeal and 301 ght
a certificare of anpealability from the dismigt eaurt, which the digtder cours granted. The Tennensee
Sup:eene Cowrt on Mereh 30, 2007 set Coe's sxecution fior April 5, 20075,

Alrer we requested and rezerved brie S from the parties om April 3, 2000, we granted a stay
of cxcevton to evalume fully the merits and to prevenr Coe's sehaduled Apnl 5, 2000 sxecution
frar moating hs appeal. We dirested the diarmicr courr to make ita record aveilable for our review
apd askzd “1e parties to designate particylar parts of Wk record pertinenr o this appeal. Bocayse of
the ample brieZing and record and beeawse of the inherant nesd for expeditod review and resalytion
of a Ford claim, further briefiig and an appellate ora? argiment are no Oecestary. Ses 6TH Cw. B,
KT
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II. ANALYSIS
A Adequacy of State Procadures

1. Ford v. Wainwright

Ttus vireuil has rever been presented with the CPpATUNITY 10 Examine the adequacy of 3
Stoie's privesdus es w devermise whether a dearh. ow prisoner is compeiens 1o be executed pursusm
10 Ford v. wWatnwrigla, 477 U5, 3109 (198 b  Fard, the Suaverne Cowsr hald that the Fighih
Amendment prakbits a stae frgm BPECLLNE A prisoner whe is Msane. See 477 U8, ar 402-10. A
inajuniy of the Yustices did not reack the issyes of WAAT COSUIWES [Nsanity in the context oy what
seate peocedures would adoquatey addross & prisonera Ford clai. Thernfore, this crrt must logk
tothe position taken 1y Justice Powell who coneumred in the Judgroem on the most norrow grenamds,
for the Court’s nolding or Taese j3sucs. Nee Murks v. United Staves, 430 U5, 183, 193 (1977
{"Waen a fragmented Coop decides £ ease and oo sinals ravionals cxplaining the resul enjiays ths
assent of five Jushers, “he holding of the Court may bz viswad a2z that position taken by thoge
Members who eoneurred in the jrdgrenss on e narrowest prounds . " (quenng Gregg v
Ceorgio, 423U 5. 153, 1689 1.1 ¢ {1976),

First, Juskice Powel) comcluded -hac Arsuners wili e cte1sidered inzane for tha puTTses of
comaerenty m be exevursd when they “are unawars of the PUDiShMENE They are a20uT 10 subfe- and
why they are 10 sutfer ic™ Forg, 177 115 ar 427 {Powell, I, concurring) In Ford s peychiatrist’s
fndiras showed that the death-row brsaner beleved that e would net be excoured bur rapier
undecstond the Jeath penalty to have besn invaliclated. This 12d Justice Powell 1o conclude tha (i) f
thiz asseswnzn IS COmmect, petitaner o ay, eonmzet his ecxtcution 1 the ¢rime for which b wag
comvicred” as reouired ynder the snmoctency standord, B at 422.23 (Pows]], L, eoncoming). I

2
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appears tag; the Supreme Coun has accepted this vomperency standard as the Morg boldiog, See
Penry v, Eynaugh, 492 US. 30, 353 (1 THE) {ziotiog that “yader Faorg., FRainwrighr, scieunc who
is ‘wnaware of ke pLnishmznt thoy are ahout to suller and why they a2 1o suffer ot canmut be
excoursd” (cimativn pnimec)),

Heeond, Tuui-e Powe. deiermined that in cvalvatmg a prisuner's SOMpCteney-to=hesex et yied
claim, the state must comply with the Due Procest Claggs and tha:, under thete particular
sireumstances, the 2lause cequires The sate 1o provde the przoner with a4 “fair asaring.” Ferd, 477
U.S a1 424 (Powell, 1, eorcuring). Lo Ford, the Goveranr of Flrrida was responeible for deciding
2 PEEONST'S COMPEIE1Sy to be sxocuted and fur appoinung a panch of three peychiatrists to syalate
di= prizonsr, The prizoner was nor given the oppurumity 16 present any material for roe Governor
o exRsider 1 ua<ng & compeancy dersninannn. Tis=ie Powe.| Bored tnat the opporTEnity (o he
beerd is a “furdamewal requis.l<” of due process. M, (Pows| L eeavurnng), Toe prisancr was not
wiven thic fundamental apnerTunity 1 be bewrd, and the deai ziom o bis CInpRlnCY WS mede solcy
un the =akis of the finZings from Tre state-appoined experts. Mstice Powell stated ther “[s]uch a
mucedure (nviees arbitrariness and ermor by Freveciing the affected parres frum offering contrary
medizal evidenes or evam from explaming the inadequasies of the State’s axamiualivns™ snd “does
not, theretore, cosipor with dee process.” 4 (Powell, ), concurming).

Justice Powell Cavliomed, howevar, thar he “woulS no require e kind of full-zeale ‘saniny

trigl™ he thouphr imahes in Justic: Marsha!'s opinioc. S ar 425 {Powell, T, enneuning).

' Inan opinion ;vin=d by three other Tustees, Tist.ce Marshall triticized the Florida procedurs for
faling roallow 4 prisaner 10 present relevant matcrial T the fetfnder prto cha!lange the vpirions
oI the starceappn:nted expers and for zlacing the decisior: solely within the sxecntive branch. Jd
ar413 16 ¢ Marsha’l, 1, cluml'ny opinis ). Althougs hnstive Marshal] asseried that sa-a< shoeld be

4
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Although 2 privonar is ennitted 1o die pragess cn a Ford claim, “[d}ue process §3 g Rexible concepr
ant 4% procadural prorecricns mzy vary depending on the conext ot a pardeular snuarion 4
{Powal, I COncvLing). A compitency-L-he-exeerted ojaim only rases the [ssue of when a
prizunes will be eownpeuenr for exzcinan and dpes nat challznge the vahdicy of the prisancr's
cornuiion o searstce. Althowek an IMpartan guestian, it is noy tompéarahia w tha antecsden;
questaon, whether [the nrsonery should he cxecuted at all" Jd, (Powsl), 1., concummg). Thersfare,
Tustice Powel] asserred that th - bisighrened procedural Provections uswally raquired jr capital cases
are not applicable in this contexr. Seq id, (Fowell, I conzurring, In addition, beotusc the prisomer
RECBLSATily was fuund campetent fo stand ¢ral in order to he convicted, hustics Powal] conciuded
that "[rhe Stac» therefon: meY properly presure thar petmoner remains sene at the time senrmes
1570 Le cumed ovr, a7d ma ¥ require 8 substantial deeshald skow - & ol inzniey merely io tigger the
bearin > process,” 77 or 3 {Powel., 1., concurmrmg) (foamore amirted). Finally, hustice Powel]
fotec that the comzeran sy determnaran TUires a “hasizal |y subjective judgm:m“hasedm“axpen
el ysis in 8 diseipl e Laugrrwirh 'subtletivs and niances ™ I (Powe]], 1, CANTUNING) {naTing

Addirgrar V. Texar 441 118 418, 430 {1u79)). Therefore, "ordimury adversarial Plucedures —

1et weith the task of formulat Lg the proper procedurzs, ho atse saied thar it ic “ierportant that the
adversary presemtation of relevant infrrmarun be 25 unrestrcred a5 posgible” and roar “ths manner
of selecting and usiag the Gx3ens tesporeicle far producmg [the evidenee] be condurive 1o he
formanen of nzurre:, sound, und professional judements as o th= prisuner’s aility “0 comprehend
e maure of the pemalte™ I ar4]7 {Marshal, 7, pluratity oprzony. Justice Marshall explicithy
stated thar “We da not here 3 ugnst thatonly & fal? i5ul on the ‘asue of sanity will suffice o pearser
The fedezal interests ™ and he peey mized the: “1=gitimats Pragmanc considerations May alo supply
the boucaries af the pracedral safegaards th ot fensibly gan ba provided.™ Kl gy d16.27 (M arshal],
1. phrraliny vpinion), Thuz Hue Justices agreed thar a fair hean g burnar neceanly a AUl mig) was
Pequired 15'a pelvoner tade a substaial threshold showing of immnpc::n:y tobe exgoured, Seeig
1T Marsmall, I, plereliny omaian), 426 (Powel!, 5., cane urring}.
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complers with Jive estmony, cross- sxamitation, and oral argimant by caunsel - sz nor necrsaniy
thie Cesr meuns of Lmiving ar sound, coasistant Judements as rp o defandanr's sanicy.” Jfa, (Favwecl!,
L, comcamrum),

Arccadiugly, Justize Pewel. oncludes r1ar a arats nesd oL carmy out a fanmal mal 1o
determine A prisoner’s CLMPEtEnay. AL A winimum, he el *[Che Smre should srovide un
imparial afficer or board that e2n receive evidenve and arpument from the PriSohEr’s coungel
el ding 2xpert ~syehiatric svidence that oy deffer fron the Sata‘s own psyel:iatrie sxeminotion.
fa. ar 427 {Powel], )., cantwming). Huwevar, "Ib)eyond these bag)z requlrements, rhe Sraies shouid
have substaanial leeway to dersrmins wlut provess best balances the variops interesrs ar gruka" T
long as 1he s7apes vhserve the requizrmezats of “basic fiimess™ under the Due Progess Closs, Jof

fwall, I, comeacmiog),

2. Tennessee™s Ford Procedures

Invsking itg interent suepervisery authornity and with the Ford dacisinn as putiapce, the
Tenncssee Suppeme Soan recently adopied apd get forth tha procodures 1hat g den-1-row ETisoner
must foltow ro challenge his sompoteney 1o be excoumd, See Far Fran v. e, 6 8.W,34 257, 265
{Tenn. 1999, First, the conel adoped Justice Powell's standard for campotency and held that “ynd er
Teiesses law o prisoner is no- sompeten: 1o Be sxecrted if' the prisonsr lacks the metral Capacity
1e understans the fact of the impending execptiog and -ne rtason for i &F Br 266

Mex the wourt 25:ahlishad t1e proved res 1o be raed 10 Temueser. After the State Attomey
Gereral moves the Teonesses Suzreme Court Lo 681 An exectmian date, the prigoner most raige the
1ssue of 2emperzacy in his reeponse 1o the oo within the len-day periad for rmsponge. If such
2 nolion 15 mades, aad the Tennecges Suzrems Coun semogn sxecurion date, .16 prizcne='s

6
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competer ey claim will be remanded o the wig] espm where tha prisoner weae originally crred and
senténced. W ihin ibrep davs of e ~ob ¥ of & remand order, the priasmer mvsr file 4 petinion with
rbe mal court seniyg forh the Fasmal allegrations of incomperegn go alang with supporing aff dawing,
recurds, o1 other marcrials and a [is- of Ay wmenie. health professionals who would be zvailgble and
W g To teetfy oo the crsener's behalf See il 2t 267 8. The digmizt anemey gzneral muss file
& rosnomse witdin thres davs, Within four days the izl coirt then g d2eide whether the prisaner
a2z tmade he reqnired threshnld shg wing ofincompermce in order to recejve 5 beanng as suggesmed
by the apunions of Justice Powell agd Justice Merskall S id at 268 (eing Ford, 477105, ar 417
(Marsball, T, pharali:y opinion}; 477 LS. a1 426 (Poweil, 1, concurring)). Naoring (har the Suprome
Coure did net indhente wht would satishy wne threshold showing, 1he Temesscr Supreme Court
looised o Adfe v Medeehomna, 470 1.5, 58, 92-33 (1985} eirzd Tavorubly in Jus= e Powell's
ehnzorring gpinie:, iz which Lhe Coun roncluzed that a defendant tmust make a suharantial showing
of his insanity before duc proces Teires the stare to uppoint & defonse Psychiamrisr at itz expemye.
- 8la0 examine: we own 2a3es, apzlving Ak, which 2quire thar beforz & mental Leajh 2Xpert will
be azpointed 10 evaliame 2 deFendanr's Compeleney to gtand frial, the dafandan® tmsi poLi to the
Yacts apd cirzumarsness of his particuls~ case which “warrenr a velizf that the defendane is
Ineompetent (o sand rial” Paa fran, 65 W o3d 20268, Azcordingy, the Tennepsms Surram: Coun
he.d that the burden is o7 s prisorer I0 present “affidavirs, Sepasinans, rnedizal reports, or other
czdiblecy deree suffic ent 1o demorsrae that there cxists a genuing questing regarding petitener's

FRIEOT compeleney.” Ff gt 269 The court glen empbasized hat pursyant to the naturs of a Fard
<haim, the priconer :uusl submit some evidencs flom recenr meura) svaluetions or obscrvations

relating 1o his nrement COUPEETCY. See o

-4
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Ifthe prsoner sansfizs his threshald showing for 3 hearirg, v2e wial sourr = appoin ay
[2aat ere, bot no mare thayg twa, menil health professionals froy each list submines by the
fespeciive parties,” I hs expere then roust subeut Wrinen reports to the gl con, Withir ey
days afies the filing of the menca] heu'th profess:onzls’ rapums, the mial cout i¥ Tequired o Fald 2
hearng to Jecermin e Compereincy. Ma jury isimpancied. At ihe hasrin 2 the prisoner has ke burden
3fproving by » preponderance of the eviderce his incomprtensy 1o b axecured. See i, ar 270-71,
Adopring the mors sningert requirements in Msrica Marshall's Opiicn in Ferd, the Tennesses
Suprere Covn “emphasize{d] that th: wthe—yes of due process must be oasar/ed at -re Arurmp, "
i at271. A “priromer Tans be given notice that ayg svidentinry hearing will be held” and “mus be
afforded 20 opprtusity t he Nizard and o prescal cvidence relevant 1o the ssae of competency at
an a~versarial croczeding at which e PIISCET i3 entitied 1o woss-2xzmine the Stare’s wimaseas
I In erder to satsfy Justica Marshall™s determinarian that a rrsoner should not be harred Fom
PrEsenling relevant material for e actndac's consideration, the court swaeed that “the Tuley of
vider.oe 520012 net be appiied 1o limi me adreissihilicy of raliohle svidence s is relevant 1ot
s of ihe prisoner’s eompotency,” fa.

Alfrer she hearing, the wial coun musz file ar order with detailed findings of fary an
conclusions af law pransing o d=oying the prisoner’s Ford pertiun. The Tennessca Supreme Cour
conzheded that a prconer's sompetency o be exerimed s a question of fag and therefore rhe fia]
foun mast o fldmgs of fagr Tsen our agy uniiszuted facts, cxplain ity assessmem af e
credibility of the various expen wimesses and their conflicting opinioms. and inchude findinps as
the prisoner's behavior durmg che besnng™ b Tenucses Supremnc Doure sutomatcaily
reviews the wial court's comperency WLPIBMMLAANC, Winch as 21 dgsae of foct is presumed cogrern

2
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“unless thz evidence i (e reeord prrponderares againss the finding " &4 a1 277, Ha prisoner is
found competent to be execuiad, he witl notbe alloweg te bing & subsequanr Ford claim unless ke
provides to the Tonness=e Sup: sz Cours “an 1ffidavir trom 2 lenial health professiznal show.ng
Taar there has hrer o sabstadpal cLange I the prizsrer's mepm. health a'nee the Frovigds
Aezenrutation 0f competency was made aud the showing is suffiment 1o raiss a sLbstangial fegtion
abou the priseper’s compatency tn be execured.” id

Ier se'mng fonh the progadurss for mardling & Ford tloim, the Tenpegees Supramie Courn
broperly faliowed the narraw concuring opivion of Iugtize Pewellin cstailisling the mandard for
coriperency to ko exernted and by placing the burden of proof on th prisoncr B make u threghald
showing of iae0mpetence for a hearing, The rousithen chose 0 implemznrthe views in the opinion
of hustice Marshall, which argued for more procediral Fratections thay Justice Powell's opinion, 1o
mandatz an adversais; hzaring in whish the prizncer isaleta Précent li relevamt wgienial reganding
Lig comperency and to cross-examing e state's EXpert wilnesees, Therefore, the Procedures
ideniified in ¥ar Traw are gmugally adeqiiite [T protect a psone's right to a fair heaiing of iz
Ford comperency claitn as roquired by due PIDERss. o the extert thuy Coe shalknpes specific
83p2ets o the Faz Tran procedures, we discuss ther be.ow in Part I1.C
H. Habeas Ruview

Lar filed his kabeas spplication challenging tx: Temnessee eauyts” determination of his
“errpcicncy mdst Ford on Mareh 16, 2500, and toewsfore the amendments i AUS.C 42237 ip
ihe Antiterrorism and Fifecuve eath Fmalty Aecaf 1996 ("AEDPA™ povem this &0t s standard
of review. Sae Harpster v (Mo, 128 3.3d 527, 326 (8th Cir. [Y97), cers, demied, S22 U5, 1112

CISSRY As aerded, § 22540d) starcs
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AL aaplication for a writ o habes s
o e judgtment of 2 Staix cou-t
was adjudicazed on 3e mers p
the =lajm —

{1 resuliad in e deeision [k
apnlicatior. of, elearly camhl;
of the | Inied Srates: ar

shed Federaj

() resulied o a dacisian thar was bused

Faets in iighr of the evidomre preseneed 1o the Y

BUEL §2254(d). nac
presumzd o bhe corec:” and “frlhs Epplicant shy,
caresiness by o

Cee coutands thar AFIMA ¢

im 2058 intpermiss bl ratroactive ¢ Fac-; and thus

~orpus un bakalf oF
shall no be grasved

al W03 COonmary 1o, of invelved o

dition, s dtterringsien ofa

4 person in custady parsuan:
WTh Fesp et 10 any claim tha

LIregsonanle

1B, as terermined by the Susrems Coun

nreasonable determinagun of the
T4ME cOUR proceading,

071 an 1y

actua] jeBue made hy a Statz cour shall be

s have the hurdey of resuting the presumption of

Ioar and eomvineing svidence. " 2B ULS.C, §2254(c)(1),

u=e Mot apbly 1o his claims, bepauee app.ying ABDP A wyuld

via'ete this coarr's decision in fn raFgrzzrd, 123

T 3d 922 ¢ath Cu, I857. Mo speciZeally, in respense o e district cowt’s congluginn thay

Hanserd only applics 1o AEDPA

Indze?. Hagserd wmrdes dear
ACOPA, iTno! spee-¥,
daes not
AERDPA w allow consideras oy uf'a
New law. The waals
unfairy rapped by g change in th=
his right 1z 1elie?
hirst potmon, whizh clear'y weuld hava

wmar any

Lindi v Marzhy, 531 U5 120 T Ird
“Uwhich has oceur: =d i3 (ke new effect of Robers
petition —
eng deoigd

Apply, breause the retrozenve ~ffe
Caz’s itiing alcluims iy hus fire
the clairm, fur tlee Erospas: of h
AFTEA,

Fertise s Memorondun: i1 Su

Mt of Maorion

I

raudy authorized by {Comg s,
sesm plausiblz 1o cancleds thar Hanserg
claim, only
Poirt of 1etroachivity ana
kew, Ifhe
on 3 Ford Slaimy, Le certainl

5 bar o sevond and successive applicatiors, he asyers:

Lrpemissinle retroseryve effecr of the
FATAOL Apply 1o bar relief [t
allows the applicasign of pre-
=0 have the clatm denied wnder the
bysis is “har Rohert Coe has been
knew that she AEDPA woyl cui off
¥ would have raised the claim m g
ceen governad by the pre- AEDPA Iow,
5 ferthis reuson that the AFDPA does not

nat anly the cwtting aff of his Tizhe e fije
relicf unce the new siandards of the

tor Stay ar 70-7]

0
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In Hawmeerd, we congjuded thal where AERPA 'S Latekeeping provision Fromring seearad
Qr #accessive hancas applica-iona STEVRuls 4 prisnner from bringing a Hailav clain nyder §2255 by
#he the elaim could bave been rzis=d in g subtequent applicaner Ander the ~re- AEDPA 1AW,
AEDA uaekeeping provision has m -upemnissible rey ogrtive atfece ang is net applicable 1g the
Baliey cluim. See Hevserd, 133 Fig ar H28-34. This coun subsequencly limirad g holding in
Hanserd 1o vive pamizular ciain, 10 that case and vonchided rar “while Hanserd js ot srmcky | mired
PGS rising nn:er Basey, apare [fum that class ofzlzims, these will be few Other c8525 Yin wiycly
the differenge matiors® ang On wheeh ‘be gatekecpiog EQuirmets of AEDPA, will thus have a4
MNPe s sbly retrascriow WITeeL™ 1o so Senghine, 132 F.14d 1133, 1135 (6vn Cir [987) (qunting
Hlancard, 123 Fs0 a 52a N.21) Tt is clear that the ClTUmSTInCes presented in this appeal difker
Signifizantiv from tigse Pesemed in Hovserd. Cos peyses 2 Ford Chmpetency tlaim rarher thay 5
Foiley clavm, acd his “our previously has determinag that Cpe'g application s mot farred by
AEDPA 2 prahibi- o pn §2000d of s1ecestive habem upplicetions berause Cog's F, erd gompotens:
Claie was not rize until bis MICULON wes ‘Mmirent ard thys WHS nut ripe When his migpl baheay
Ipnheaion was Slad, Thus AEDPA S Katekeeping rovider daes nor heve an impermissihg
IRCoachve eifes) on s Forf bzbeas claim. In light of e Somsfine decigion, we cang acaem
Coz’s intcmretation of the Hfinserd decisiay a5 Bolding that ABDPA 1iag I umpermis sik]a
iHroacve otteel wheneysr AEDPA’: siandmd of review, arplisd g an application filed afier

ALDPA's effectiv= duta, regyl-e -1 2 thezision that would have been dirferent yider the Pre=AEDp A

n
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starderd uf review. Neverthsless, we nngs tha even if we were 1 8pp.y the pre-AEDT A standard
afreview 1o Coe's haheas YPRICETiaN aur determination would oL be AiTerent ?

In meviewing Cas's cbsllzng ro th: Teanesser comes” dererminanon of Lis LORIpCTEnCY 1o
be sxzcited. we are ficed witl ibe question sfwhether s0mpetency ig 4 quesnen of fact cr g mrrixad
quzsion of o and law [ pan Tran, the Tennessec Aipreme Court concluded shat rhe
determmation of CENCELINCY 0 he execyied {3 4 queition of fact Swp 6 T W 3 271 Alkough
"MaE court bas never cxaminzd the nemre of 1hiz type of co:npeency detenninatior, we nave egrad
Adeenlan's comperercy o Plead goilty and o be Fetommirted & 2 mixed question of Faerand |aw,
See Cremwes |, Chapleai, 62 F.3d 167, 164 ¢éek Cir, L995). cepe. deried, S16 1.5, 1095 {1936y,
Levine v Yorwi 986 7d 1508, 1514 {5th Ciry, oepr, demies SO0 UL o907 {1903 Ifmmpercncy
w0 Be erocited iy g question of o, ugdar § 2254(c (1) the state couns’ competency CoEmMinatin.
s entitled w4 prcsumption of cocreclnegs [har may be rehoted anly by ¢lear znd convinelag
eindeacs, [n gddiosm, fur qQuestions nffalt y feder] copr Y gromt hahcas mitef “only i he stgpe
CONMs decigion 'was hased U &N UnFeasonacle deerminationg of the facre w |i7he of the evide g
freseied i dhe Stare cour Proceeding ™ Harpsier, 12K F.34 gt 326 (quoting § L3842, If

Campetency 5 w mixed guestion of fagz and law, bowever, then § 3254¢4)0 1wl appdy and we mst

! Linder e pre-AT WP A analysis, this cuarr Fevicws a discrict PoUTt's relusal g ErEny a wriy of
ha“ers corpus de nove, o TEVIEWS the st icr couT's factua) findinge for clear errar, Ser Comby
¥ Capfa, - F3d | 2000 Wi 201970, a1 *& sOtls Cir. Bk, 232500, A srare ecann s farrual Firndings
“are cntitled wa compler defience if supportag by the eviderce.” Jd tinder 1his presumprion of
COMTeCines, 3 petinonss has e byrden 0 esiablizhing] by comvinging evidence thit the facma]
dettmmmation by the state ourg I5 eTTDmeoNs " Mrveen v, Seroggy, 99 KA 1202, 1310 {bth Cir,
I995). cert. emisd, 52011 5. 157 (19977 Ths “presumption only applies o besgic, PRTary facts,
2nd not 1o mixed yaerons of g anc fazt” and “also appliss muplizir findings of faer, logically
deduces beeanse of ke gl Soet's ubilicy to asjud 2¢1he witesses' demeansr ard credibibiny.” i
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dereemiue whether Tae s'ate courts’ deoision “wae CONEATY TO. OF Mvblved in umrensonakle
applizazian of, clearly estgblished F sderal law. 4z derermin=d by the Suprame Court uf the Unjres
States.” ZRU.SCL £ 22540d)_); sew Hurpster, 128 T 5d at 326.27,

For piirposes of our feview, we wiil 4pply the tandard of review that i mast Favorable to
Cur, withou: decid:ng if :hat sandard of Teview is mandetory. Because the smte connrts” decision
15 =a0itled 10 presarnchon of cormecmn ess nnder the standard of review for gLestions of faer, e wil)
Bpnly fhe trore lenient stendard far mized questiens of faet mnd lew ¥ Where 4 mixed quesnon 5
fart-intonsrve snd the Suprer:s Unurt has not establiskad g o lear “rulc™ reepuiring a c=rrain REALY, thig
eourt bes coneluded thar gha “Enrtazonghie applieatior™ prong of § 2254(dK 1) applivs. Sec Nevers
w Kidlingar, 1591 2435 2,160 M5TR CIr. covt. dem fed, 1195, Ct. 2340 ( 1059], Hetaise COMIESIERDy
16 DE eMecUIgd i5 o fact-inpee e NGy and heeapse the Supreme Cowt hag nor astwbhshed a clagr
rul2 on whar pardeular eirtemstanue will oMM Moo setepoe to b #xeevied, we will apply the
“wnressonahie applizafon” DTomg in this case. Under thig 1EST. @ Starc aourt’s dasisinn will fe
cungidersd an reasopable appliestior. of clearly sstaklisteq 3upreris Court precedent if it i nor
“detarable among reasonsble JUTIET” 07 15 se o Fepsive 1y exsting presedem, sa devoid of ragord
Suppa, or so arbltrary, as m fydigase thar it s cutsods che umiverse af plasible, credible oucomes ™

fd. &1 362 {guomtions DT d)

" INwe wers o view this anreal as precenting A facrual soye o0y, We would conclude, hath undey
pre AEDIPA and posr- AZTHIA 12 w, 2t the distrier cour's demial of habeas relisfwes AppIOpaLe.
Cae hos not shown thet the stars comis’ delenmingan of bis compéttney wag claony cronesus or
UnTBESCRARle

13
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L. Cne’ Habeas Apptication

1. Entitlement 6 Relicf Unde; Fory

Coe argues -ha: tie Termesscr eouns 2mmd in ceciding s COmpELEney o he exezuted
becarse they evplaalad his pregent comperency adkrthan determining his fucra fompetncy atthe
morent of oxee oy, The shgt of Caes argunicol is that, e clams, he suffers from Disaociar e
Mdentiry Drisorder (%1907, which causes him to dissoviae ender str&ss, and tha: he will ks
tl:xsectare as Bis execution Zrows Lear snd will sot have the yeyJisite SOMPpetency at thie [me 2 hin
EXscution

In Fard, the Suprame Courr neld par the Biztth Amendment probibjes he oNetution of g
Prisorer whr 15 insage, Segq77 U5 at 40910 I mken 1o iry logical entreme, ag supgested by Con,
3 stae would ba chlipated w determize whether n DI ISQNET iT compatant to lx: execumed ot the exacy
man.ent cf gxegilion in arder o comply witk Ford Justice Q" Connor ackrowledged that this
pronler 15 dus m the natuee & a FOfLIpeleney-1a-he-sxcevted cleim in her apinion i Ford:

By defininun, [a Ford ciaire) san never ha eonelusively and finally devermied:

Regardiess of the number of piive sdjudicagions of rhe Livue, Bnr] the very moment

0F ex2e nivn 1he DHAIRSY cam claim Uiac he bes beeame jusane sometime afier the

Frevions deteninaTion To the comiTary.

dd andI9¢0 Connne, | Ceneurmng i e result o zan ang disscnoing in part).

We Lo act believe rrar tae 3apreme Courtin Frrd mean: ta TCIUiTe 3 S1Ate 16 detsrmins &
Prisuner’s umpstensy or the exacy tine of his eveenra:. I, wolld bz impossible -0 follow the
procedural proteeticns identSed fn the opinicns of Justice Marshali and Jugtice Powell 11 a
mesnngiil way in the morments before EXEIUWion; a sTate could hat make a sound Jecigion in

sccordanes with due progess rezard:ng a prisancr's competency to bs excontsd ar bis time,

14
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Neverlheeds, a arare st make iy deierrinatiog when vizouion i Irmminenr. See Stewer "

MartnesFillgreal <20 .3 61 7, E44-A5 (1958Y, Wasther e FRMIPEIMLY determinntion (s nage

In the we=k or the month belire the prscpary schaduled execudan the stare 2 smitled o e epe

diSCT200.. in CTRATE its ow,y procedures “[a): lung as basic faimess ig ghatrued " Ford 477 0.5,

TV (Powe? T CORCHrring

A rhe pressm case, o December 5 1599 the Teanpanics Suprame Courtremanded the jzsue

of Coe's &-mperecey 10 ihe Ten=esser mial soum a*ey sutting Coz's cxeusion Tor March 33, 2000,

Thz i) court hald an evIdantiary kear e ap Coe's COMPLCey in At january 2000 and wsued iz

CeTizion on February 2, 3000, The T'enn tigee Bupramc Court affirmed e trial court®s decirann o

March #, 2000 we concluds that the Tenvessee Lo’ deteymirarion wes made while Cog's

Exctuten, Iess thon twh moahs By, Wis Imuminen; The Ternesse courts' use of the phrage

PRELNY comnzetency” did nnt constirs a misunderstunding of the DTaper 1seus Under Fovd of

whether Cas is comnpetent to be s¥ecutad &t his imminently schedyled cxcetticn dars.

We acknowledps Coz's aTmuTial thet, duc to the spetial naruc of his c.aimed DID

afohicn, he w1il dowenerate a5 the exernttou looms and his coqdition will signiticantly worgen, The

Tenrevsee Supreme Coun exoressly ser forth @ progedire m e Tran {g dasl with thig wpe of

siuation. The eaur stated,

Ifa pniscper is fimd o be reripeent, subsequent Ford elauns will be disallowed
Ladess The prisence, by way of matien for STy, providss this Comt with an affidavir
Irem a mertal oealth prufessiona) showing that there bag been a subsantipl Chanpe
-ndee prisoner’s menre] health einea the Drevicus Jetermination af COMp steney Was
madte and the shavwing s s1*Ficient (o raise ¢ subarAntie. question asoutthe PriSuREE's
COMmpeteney w be exesuted.
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Far Traw, 6 SW.3d ar 272, Thes stat= procedure adsqiatslv addresses rhe situznon in whicy
PHEOOET'S Campetanuy cranges aftzr the Tenmessce cac COUMS rmake theis Compmency
dslerminatior by requicing the Thsoner 1o establjsn suhaantial change in his compaeney. Inligm
of tine £3¢T fhat rwea stacs coOurts fave alrsady made 3 determinatizn of Coe's COMPEIELCY [0 be
citcnted, we 2onclude thar Tinnessee s Fequirzment tha: he make a threghnid showing ef g
“suhetar gl chance” eamparts with Aoticns of basic faimegs,

Ir cim, becauss e procedures followed ty the Temmassce courts in this case sy the
reyuirenieniz af “ue pro =838, we eanin ot conclude thar they [-PresENE an unteasonabls application of
the Ford apnjon,

2. Stapdard af Compatency

e also ussens <aar the Tenrersss courts Applied 81 Enpniper e dard of campetency in
dJzeiding his zempelensy 1o be exenitzd A3 diseussad above o Part fLA.2 rupra, in Van Tran the
Teonaesze Sup-vmie Cour wzpred e eompileny stawlard advecated by Jugrse Pevaell's
CONE AN dpinten m Ford, in dersmin :ng e proper sendard, Jstes Porwe locked for puidan;c
in the commen baw tradinion, aod 0 12¢ mindern practice of rrohuiting the cxecution of ths itemne.
He noted tha) there were Sitfering justificatinns ar CRMmmMOn lew for gl EXLTUNnE msane crimingls
One fussweation, alsp applies m 1hie voriext of COMper:ney o stand mia), was thgy & [ SOLeT rruae
be comaetznt 1o = executer o et he MAYASNSEN bis deSease, Sae Ford, 477174, ar 419 (Powelt,
L, roeumingy ¢ f atier JUegment he become of Rt Sane memery, his sxscutig) shall be spared;
frewere bz sfeurd merary ba migh alleze sumewhat in Rtay ufjudgmentaﬂ:xmutiun'“(quming
. M Hatg, PLias oF —ue Crowm 35 ¢ I 73635, Justigs Powell, howsver cemcluded that <aux
Jumifizaton does aor make sernee in madam pracyoe, First, hz nated ihet eririnal delenegnes are

L&
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uffrded broader constirueioaa cuaranrees than ar comman law, ircluding tre mght o effective
Ass3Tane of counied 6 niv’ and on azpeal and cxrensive judicial review HrouE diter appez; and
siate and federa) eollarer| yeview. “T1is grus unlkely indesd thas a defendsns - day covld go 19 his
dezth with imowledge of undiscoversd tia! oror thar might se1 him fiee” & a1 420 fPowwell, J.,
carcirrag). [naddirion, histize Pawsll abserved thar “io cases tied ar commpn [zw axecutiom ofien
followsd faily quickly aftzr tral, so that incomrersnce w1 the thme of execution was linked as
Practiedd ey, with -neompatence a- tha trig) irself" id ard2%-2: (Faw:zll, 1, concurring). Justics
Powell then concliged thar [T]he morc general =oncaty of the ¢ OIUT.CR law — that exccuijons o fke
nsese are cimnly crue| — reming e vitality. " &7 a1 421 {Powel,, 1., ~oprorring). Furthennore, “one
of thz destl pemalwy's erirical Jusiifications, it refribunve forer, depends on the dedendaal's
FRATENET 0 the panaliv's exsienze and purpose.” Jd. ("awell, § ., coneun:ag). Inorder toachizve
this justificaricn, Mewe]) mamucted Tat rmscners shoald he coneiderad freane ior the purpase of
eXecurnon T they “ars wawurs ofshe Purishient they are ehoLt s suifey and why they are (o suffer
I ot 42 (Powe . T, LOnNCurTing).

We wyres ther a prizons's ability “a assist (o his dedenze s uot g RICeSAEry elemenr 1o 3
determiinmion ol competency t re sxeey ad. Mareave:, Con hag ot shown how & prisoner could
assist his contsel, 2 jpeatal Real-a mroitssional, or the thal ikdge o deciding oo hig fOMptlency
when he prisoncr s very LOTIPETenTy 18 e aner af izana

in Argiing tha the: common jaw santard governing o movern grandand for capelancy ta
stard wial, which includss the “gssisrance” mAuairy, aiso applies i ¥ COMPMENCY-to-he-caecyurad
“raezeding, Cow yicerts that tne Sapreme Conrt has beld hat 1he dtanderd [ir competarey does no;
chanze d&epoading us tha g 2¢ af the crimingj Aroceedings. He sites1a Gadingz o Aoran, 5001 5.

-
o f
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380, 3W (1953" in which the Supreme Codrt concludad rhat the Compotency standard Far Pleading
illy or far walving the mgh! 1w 1ral is Ehe sare ac rhs COMPEEnIey sannapd far sandirg i Iy
A canuming opiniod, Jusrise Kennedy assened, “ftlhe Du= Process Clames does not rmandae
i [Terant standargs oF Comzersncy al vamonus STagss of or for o feren: decisions mage during rhe
SRz procsrdings.” fg ar aid (Kernedy, )., COMFUTANE). IY Rpp=ars fram his “pinion, hows ey,
that fLstice Kenncdy was cencerned thar the seme standard be 2ppried from the e ofa defenrtan:s
rra fornen: theolgh his SEVERNDE.  Ser jd er 204.05 (Kemredy, 1., eonsuming). Becapss
COmprtency 0 be exerited inyolves ditferens intercsrs tluay *0THpEteacy 1 2an trial in the first
instance, we 2o not balieve that u suape n Eudly e arply the COIMpALLEY-tostand-ria; standapg n
this cantoxr wisere ir does it take gende in modsm pristice.

Morcavear, the Supreme ¢lourt saems by have accepied Ingrice Powell's L0 petinecy gian dnped
84 The ok tolding. See Povay, Lynsugh, 432 1) 5 307 333 (19Rq) {oozing ther “imder Forg v
Waririwriphy, somenme who i8 ‘whaware of the Punishinect they qre abowt o suifer and why they are
W swHfer it cammat b cwecmed” foiratinn oreiitted)) Therefiore, wa concbode dhar the Fan Tron
opinion s ady piion of Juarice Powel]s ardaid, Lar “anly thoss WO Are Lnavar: ofehe DUmishmege
they ore about o suffer and he TS0 the are ko suffer it are cotitled 10 & repriove, ™ safafes dhae
Frocess and 13 nod w1 unregsonah e ‘oueTpretaricn af Supreme Court precedegs, Fan Tran, 68, W i
a1 266 Nadopting the “cognitive” test).

We nage thar Cue algy cha..enzes the Tennessee uia) “0ut's applivagon of the Vun Trge
stendard in his gage. In jry rling an Coe'y EChIpEtency, the wizl cour staed, “Petitioner realizes
12 .4 facing sxeouson, snd [l Lé foveos it 35 begapee ve e baen convicted of murdering a ligla
Erl” Comv. Sio:a, Mo, B-73812, slip op, 8t 27 (Teen. Crim. OL Feb, 2, 2:00) {emphasis added),

13

i 12:47:49 PM]
http:// tncourts.gov/OPINIONS/TSC/CapCases/coerg/041100/liftstay.htm[11/18/2010
ttp://www. .



Cur arpries that the tral eosn iinpermg sibly relied on Coe's Rpowfedes that ha s o be executed for
his nwzder canvicticn rather thag Cow's compreh=asion of thz sen:emce md 1rs implivaiong, See
Prernoa for W of Habess Corpos / Complaint for Hehetag 44, We conclude, Bowey er, that the
Tznncsses qial conm prozedy o owed Tuctig: Pawell's =orupeenly standard as adopled ard
applied in ar Frun and determ:ned st Cos s aware of b's immiren: execmion and the reasoq for
I, showing thar Coc bus made the requisitz councetion betwem is cgme and ks pumshment 4

i. Burden af Prouf

Coe alsa argrics than she Tennassee coucts amred in fellowing Ve Trn's placement of the
turden of proof on Cos to prove his ACIMptcney to be execurad by z preponderance of the
gviden:e cather thar ploeing th's “wden un the state of Tenncsses. Yo suppatt his argLament, Coe
3ssens that “the burden of proo? musr retlec: 1he slzention of error under the eirfumstances” and
cilzs W 26 ingran v Terey, 341 US. 4181 379}, and Adarhews v Eideicdgra, 424158 310 {1978 fur
suprert, Memomndum of Law o Support of Sy ar B2, He also states thar beeausz hiz “mental

st flusteates, it ic not Praper to cequire him w sear the burden of pmaf”™ & Tha Addingion

* In sLpport of A argument, Cos cites 1o Justice Marshall's statewnens in Ford that it is essenrial
*lu! the moaner of seiecling and using vhz exoerg fhiponzible for producing [mental health
evidnre] be canducrve to te formaton ar Reutral, sound, end professionsl Judgmerts as w e
pristine:"s uziliey 1o comprwhenyd he BEre o the peaalty.” Feord, 477 U 5. ar 417 (Marshall, I,
plura 1ty opinion) (emphasis ad ded}. Arno other pe’nt [ hig apinion dees Fustice Marahall S=1 foeth
Witat b2 congiders o ba the propes simcand (or compziency, We cabnnr conwlude that he mean; 1y
A 50 wiza rhis une slatsment Miorerer, even if we wepe 1g 2gree thet L oe mug comprehend the
neTre of rhe desth penalty, we belicve tha tha Tenn=+4ze Supreme Crmrt correrily coppluded Ehat
Coe does irdead nderstand and enripeclend thadeath penaly. The court pomicd out, for examp'e,
that Coe bas evvaen 3 methad of execunioi 20d has refused 2 sedazve ecanse he “thini[s) theve
mighl 22 3 God, snd "ve go- =ncugh 10 dral with him, wirkout beimg drumk on Valium,* Cae v,
Kore, o, W 969,113 13-5C-DPE-PD, 2100 WL 246425 at <35 {Tenn, Mar &, 2N00), e, denied,
== 5O e, 3000 WY 295730 (MIer, 22, 2ok
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decizon, however, dealr wirh e proper siundard for a il commimment Froceading not for g
COmpcionty Jmerminauom  Spedq: s, w435

Altbough the Sunrene Coun heg never escablished who brars the burden of proof |n 3
CURLLEIENC e ro-bie-gX e ped o r:-.,5 ithas 2el=thary Califorria starqe BT e o rrimina) defam~ant
‘4 pruve by a prepouderance of the cvidencs that he is not BempCTenl 1e s1and mial does nor violare
duf puocuss, Ses wfeding 1 Caitfornia, 505 1.5, 437,429 (1832, e Courr specifically rajseted
the use aluhe fariews v Lietvidpe salancing tesy for evaluaring the adenuacy of srate Pioceiures n
This contexl beeause ;e doms gut Providethe sppropriste fragew.rk foressessing :mp Yalidity ofarg:e
procedural mides which, Jike the wge ap bar, are par of the criminar procaes,” IZ at 443, Rather che
Ceun mstrurrted thas 4 atate’s prosmdire EErdmE (he burder of Proot jn the srimina; conrexg Wi
nat b prohibited imless “ i offends Souwe prineiple of jusdee so roared in the traditions and
COBsciaize of our penple as 1o be ranked 2 fumdarcenral ™" Ju, ay 445 {quonng Patsrcar v ew
York, 432 15 5. 197, 202 {19%7 fquatarions umired)y Afrer eaamining the his:urieal ang modemn
freztme.st o2 the burden of prooin =Pmpetzncy proggedings and the reqirernenm of "fumdamental
faimess, " the Coun concluded tha) placing this hurder on g crimital defendsnt satisfies dye process,
See 14 ar +96-49

Iz aceardance w:th the Supreme Court's hnding in Meding, we concude Dattha placement

ef the burden of proat on Coe o Prove hy a preponderacce of the evidenes that be iy ncorgpetent

* We notc that in hiz conewTi ng opimar, Jistoe Fowel sistaz that “it i the defendant and not she
Srare win secks o uverame the Sreswenp.an Thar he 15 saue,™ Ford, 807 (18 o 42614 (Pl
.. coneurming). s stemant, bowever, was made in the cortes of his comclusion mat the srate
"y TECUITe 3 u<stntiz] dyresha)d shewirg ulinganity mereiy 0 g Ter the heaniay process,” fid
ar 426 {Fowell, I conew tingad,

20
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m be exzened doss nor vislare dye proceas. We recogrize thar determining e fomnctency of g
crimizal defendsnt facing mal involves differen- intes e than determiniug the COMpetency of a
Prifensr feeiny execution. In ligh: ofthe f22ttiar a prisoner on death row bas previously bean fovng
competent -0 stuad u:al and has beey, canvicrsd and semesicud Ty & copitai offense, howeyar, we cap
~0riasan why 2 prisonar's cempatency (o ha exoemed shouid be rreatcd noue surietly than & crming)
defapcans's COmpeleney 1o gumd tral far the purpase of die progess Therefore, the Tennessee
counE’ placemone of th= brrdan af #roof o Coe to estahlish bis |ack of Competency 1o be axpented
SAMmpRns Wit the poerdiral protections of the Due Process Clause and is nat an urreas gnable
applicatipe; of Supremnc Cori prevedent,

4. Ouber Procedural Clajms

Einally, Cue rajses g qum-er o7 uther chailan Ees oo the procedurcs need by the Tennesses
Cuuqis o decicing s cumpetan eY. Liiven Jussics Poweli's opimien in Ford, we beliove thar “[a)s
Youg as besiz faimess is observed” in s PHSERZE'S COMPEtency-tombe-exgrred determination, = stare
has “substania! |acway 10 lelerming what process best balancas ther various incerests ap srake ™
Ford, 477 U S, at 927 (M'ewesil, )., consurrin E) Acvardingly, we s give the Tenncasee cuums
eubatarmal discredon in fazshiomng the srocadures ermpleyed in Coa'g COIpEtmCY prageedings,
Where Cot was given an exters,ve hraiing over severa. days and wag givien the CPpanmmity ta
Present vviderce acd o £ross-examLae the siae’s mental health experts, it isnot nar ol 0 sepond
zuess all of he procedural decisiong rade Ly the Terncsses cyums. Morerver, we noe that the
diswrict court ably addressed Coe's elaims i 4 taoreugh 42-pape opinien denying habeas nelief Tt

wimild s2rve no jurisprudentiz) purpose o diseurs Tieie Claims any *irther,

21

IO, CONCLUSION
Biased 0o the Sorermn & < AFFIRM the digerc- court's denial of Coe's applicarion for 3

#TH 2T hebcas curpis, We herzby (i the stay of execurion,

i :47:49 PM
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