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Refore: BOGGS, NORRIS, and MOORE, Cirentr Judges.
HAREN NELSON MOORE, Clrenlt fwige Under 28U S.C. §2251, & federal conmt“ before

whom u Tabess corpus proceading is pending, may, befors final judgmant or after finel judgmers of
discharge, or pending appeal, siey any srecesding apainst the persan detained in any Stalz court or by
ot under the putharity of any Stae fer amy matier involved in the habens corpus procesding.” Tan
Supreme Court Jss sl fouth guidelins for evaluating & stay of exesution of ke deeth pecalty pendlng
the: appeal of a habeas carpus aoplication. In Kcortense with 28 U.8.C. § 2253(c), the hnbens sppiicant
must obtaie g parmifieate of eppealability upon ““a sebsantial showing of the denial of 8 constitutittial
right '™ See Lonchar v. Thomas, 517 U.5, 314, 320 (199%) (stating tha "5 conrt of appeals is fint
sequired 1o addrcss an nppeal that fiils fo meek the ogrtfices of probable came stamdard o &
*gubstantial showing of the denial of a feders] right ™) (queting Barefoot v. Brtella, 483 U5, 880, ¥¥3
(1983). A Exbess spphcant “must then be a%orded an opportnity to sddress the merlts, and the court

of appeals ¢ okligmed to decide the narits of the appesl ™ Barefoct, 443 112 at 893, Acsard:ng'y, If
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thiz court {s oot ah'e to evaluae The habess epplication vn Ces merits before the scheduled exesotion,
it must issuc o stay pending the appeal “Io prevent the case Fom beeomicg moct.” 12, ot 393-99; 204
aiso Lonchar, 51708 & 320,

1n the present case, the diskrict court depied Robert Glen Coe's hahees carpus appliciion on
Miarch 25, 2000, On April 1, 2000, Coe Hed in the disiract coud & motion for & certificate of
aopealatility, which wea graated a5 to all isguss on the saeyd delv. Cowthen fled anotice of appesl
(hly conatt on ATed] 1, 2000 O the cver ing of Agril 3, 2000, this cour, received Coe’s brief in nuppart
of s appeal of the distie! cewrt's deninl of hakess reiief and the sk of Tanressee’s raypongs. We
begangeceiving thase dacignents, which tavaled sver 100 pages, vir fecsimile tranment ssiom, af 705 p.m.
and wers £l recsving theen wp un'il 8:45 po. Coe's cxecution is sckeduled for 1:00 am- on Apal
5, 2000, Tr. granting Coe & cortificsts of appealability, the disnicr coart concluded that Coe tow made
aschstantial showing of t1a denial of 2 constitutional Fight. See 28 U S.C. § 225%(c). Thiscoun then
is cbligated to decide the merits 5f Coe"s appeal, which raises & number of different isgucs. Hecsixe
i- would be impossible Lo evalwrte fully the gerifs of fase claims befors the schieduled Apel £, 2000
execution, this eowrt o iﬁmnﬂy of execution to prevemt Coe's ipp2al from hevoniing moot. The
Sugrerae Uourt has stxed, “[iln & capiwel case the grat of 2 wey of 2xscution directed (o & Bz by &
federal congr imposes on that court e concomizaot duty fo duty to taike all stcpa recessdry (0 ensurs

aymomipA reschotion of the metter, consieteot with 9 duty to ghve full and fuir consideration do all ofthe

' In Clomez v. [intted Brates District Catert for the Nerihern Disirici of Callformia, 503 115,
£53, 694 (1992}, the Supreme Court atoned thel ™|a court esy condider the iast-miruie nature n:l' an
apolication to flzy cxesution in deziding whether  gennt equitable maliefl™ The Couxt has limited
its holding it Domes to seeond or sucoesslve haboas ap-licsfions. Ser Lonchar, 517 U.E. ot 121,
Ilacause this court has nravieusly concluded that Coe's habeas applicetion taizicg his claim of
ineoptoeterine to be sgptined pursnant to Fovdw. Wabewright, 477 U.B, 356 (1386}, 1a not asecond
o rucceasive applicatien, the Grmsz koiding is roi spplicable in this case.
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iarmes preeertad v tha eade™ ez Blodper, S02TU.S, 236, 140 (1992), see Jn re Parkes, 49 F 3d 204,
204 (fith Cir. 1993).

Accordingly, this court onders that Coe's exesation be stayed pending our review of Coc's
appeal. We will condect an expeditsd review of Cow's eppea), We direct the distnet connt judee
immedistely 1o bamgmit the dixiriel cour: -eentd 2 hiscowrt. We further dires: the partiss to designate

withit 48 s of the issuance of this #tay order amy particulsr portions of the record that they believe
would ke belpfial for our review.

BOGGS, Clrrwit Jodge, dwaenting. Rubert Glan Coe has moved for e oty of snsaton
pending, anpealto this court from the éismict court’s denial, onMarch 25,2000, ofhis petition for a writ
af habces cegpys, i3 petition was oot ue et habeay petition, but 2 ruccessive one which we
peverthelegs permivied to be bemrd by the distriot const, beeunss “[uloder the unique circimstences® of
this claine, under Ford v. Waimeriphi, 477 1,B. 399 {1586, that be is incompsatettt bo be exesuted, il
wionld nol be an sbuss ofthe writ” 1o allow ita filing. Cos alto sppeals fram the decigion of the dintrlcr
cowrt that his claim iz meritlass, and arguez thak we shonld grent hiz metion for & sivy in order to ellow
for coaalderation of his eppeal. At this point, Coe's cxeeution is schedulsd for 1 AM CDT, April 5,
200, leas thnn tevanity-four hours hence. A majority of s coust Eas granted a say of exsemion,
pending further conglderation of thls appesl.

Were thiven eppeal from the dlaniae] of 8 first haheas petition, g stey would be required. Seg
Barefool v. Fstelle, 453 U.B. 980 (1983), But it is mol. 'We (terefiore should weigh the merhs of
rEDting  yray undar the foat-part equitshls belancing wee s ol in Mickigen Cooclitdon o Redionctive
Muterial Users, me. v Griepentrag, 945 F2d 150, 153{6th Clr, 1 991) (Gting Friveh ‘s Rextaurant, Inc

+. Showey s.nc., TSYF 261261, 1253; I re DeLorean Motor Ca., 755 F 24 1223, 1223 (5th Cir. 1983),
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The four facters o be weigasd aret (1) the likelihood thet the paty secking ths stey will prevall o
the merics of the appenl; (2) rhe Hicelihood hat the moving party will be irreperably harmed gbaent a
stay, (3)the rospect that ovhers will be darmued if the court graea the atay, and {4) the piblio intarest
i1 greuting the stay,” Jbid, We also nobed in Griepentrog that[t]hese factors am not prerms i wides that
rvet be met. bet are interrelated congiderstions thet must ba balinced together.™ fnd

We bave no difficully in Snding that the sacomd of the above fastors, projudiss to Cos sbaont
B fiEy, argues in favor of Coe's motion, ‘Weaqually bave no ditfleutty in finding thed the fousth factor,
lix pul:lic inberest, argues ageinst it, ynless Cow can show a likelibood of suocesa on the merts, Could
he do so, jurtice wonld clearly reqine thet a stay be granted. Bt if not, justice calls for the seprenes
Passed by the State of Tennesges, dox sffirrged through more Faan Afteen years o appeal i 19 be corricd
orat. The public ingeyt Fie<ina proper result under the Constitution and the aws of the United States
and the Blate of Tennesses,

We therefora shouldlook 1o the Lk slieod of suscess aathe merite. The panel has bestt favored,
o advence, witk the filige in te distict court bekow, and wilh Judge Toopge's thorough and
pEISWRivE opinich dismissing Cac's petiton. We are thus -well conversant with the submtantzve points
segued by Cos, tae responsses of the state, and the dietriot sowt’s devision,

Prom e alv mdence of cnation, a1 anticipatng that the meticn for & stay roght be impending,
we diretted the parties to flle by & FM on Apni 3, 2000, memerndn relevant b6 the merits ofthe oppesl,
A review of all of these docunents makes 1t clear Tt Cow's appeal doze not have & significex
likelibood oF success oo e meis.

This ¢aac it paradipmafic example of what 8 Supreme Court Justice bas called, witheat fover,
“the hydranlio pressure” of last-mimuie death panalty flings designed to invoke the nited jurisdiction
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of the federal coara aver criminal proceodings in stete courly, Ses Evans 1. Benmert, 140 T8, 1341,
1307 (Rehoguist, Cireult Justioa 1979),

Judge Trauger acter] on Cos's hebeas patition with pommendsble dispatch, and issued & ruling
on Marah 29, throe davs hefore Coe™s counze. Miud anodce of appeal, v days batore 8 motion for s
stay wan filed, and seven days before tie date ultimetcly set for Cre's exceition.

Bvet: <hon, the ictual merits of the ippeal that ruight justifiy e exeroiac of discretion to stey the
proceedings were not forthcorm'ng watil dirscted by t2is et The Luke date of <he filirgs was almost
whelly wit'dn the conmrol of Coe's counsel. By fafiing to mise competeary in Lhe first habeas; ty
deleyirg i fling the second habess; by delaying in filing e hotice of eppeal and then dlaying in filing
& mation for a stay of execution; and by failing to file amy material directsd trevard tha medite of this
sppeal vatl instrueted to do ao by this court, Coe’s counsal have created the need for delay o which
ike majosity subscriben.

The assumption of Coc’ s cornsel was that nn:e s peition had reachad feders] dintrietco.art, sven
on & colawrel Ford olaim, cxesuticr, was inpasaible uokil, wl 2 miniemm, 211 appeals from thet plgim
wete exbansted. Thus, as foreseen in ny dissents fiom jast -waak's procesdimgs, Coe's sounse! have
succegded mrilliently o clhisining ot lesst an additional scvemn. weeks of doiay after naaxly Two decaded
of proceed'ngs. The majocity’s opinion apoears to mean thet aay Hme & Fard-type claim is filed in
district canst, whether vnder ARDE A permirsion, pre-ARDPA pimounting of the “abuss of the writ*
standard, or a detormination that no pecmission is nead=d, petitioner wlll b entitied to automatic: steys
of execotion under the semc sendards as Barefgs spplics to trus first habess petitions. 1dstgree, We

beve instesd stated That “what iy gecessary to suppont 6 stay 15 a swong e0d signifionnt Iikeliboed of
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saccesk of the marits . " foreSqpp 11BE.3d 460,465, Tem satisfled tha: thig Appeal does not meeat
that slandard.

+ bive cxamined each claii: ruised in Coe's Sling, and see o likelibond that he can demonstrate
*hit Jndpe Trauger erred or that the Toonesaes cours vinlade) his cmstintiongl righte. Withoat feeling
the nevessity to renserse raggoning @a to each ctaira, 1 will not two points.

Detitioner maicss & goowt doul of the claim that Jwige Cohon was biescd becauss of “death
threats™ mede aguingt hie, and cven gosa 3o fx g2 0 sccuse Jadee Coltan of impropacly coneealing,
during the competency heardep, the fact that such threms had been made, This claimis epparently based
(0 a newspaper sinry subsequent to the haaring jo which Judge Col®on is quoted a2 zaying thet security
had been strengthened in the courthonan during the hizaring because “[wie got about 17 calis . . . [f]hey
wert poing fo huren him, they were going te harm tie,” See, &1, drsoctated Prars Newswires, Fed.
3, 2000 01 2400 in Fesilaw, Almewapius daabase

In addition tc the Fact thet there i3 no evidence or indicathon 2s o who made the ca'ls and
whether they wire mads for tacticel sdvantage, Cos's soutise! do nof meandion hat we do have an e
recond one very explicit set o death threats — thase made aguing Judge Colion, 0 open oourt, by the
rrisonet humsell *] will beat vour goddama brains out punk™ (Tr. 504 and “1°11 herve somc of may kin
Tnlks over thate to kdll your whole goddamned family™ (Tr. 556), threats that wers mada without any
apparent attenipl sl dissimdion by the very comse] with whomn he hail been catmby conferring earlier,
To counterans this clain would be 1o permit petitioners in Cae’s sitnation ta choose or recusc thelr
oWy Judge 1 ethgy Tostanos.

Another of Petitiomers cleims s thal Judpe Frauger and the Ternessor courts “usad the wrong

standard™ 10 judging hig Fordf o.oim by netreling o bi 3 future gompetency st the modient of sxesuticn.
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Thie staternent bedays the brillence of the agenda sei by courssl. If the ulthnate quasticn, js
fompetency at the mmnuumfmﬁcuﬁnn,hmdmmiﬂcrmuﬂmimz,umuﬁnnm tever taks
Place. Any tevisw by g fdera) courl af wtate aroceedings will always be a day latz, an the wste conpt
camet bave had all the evidencs that will be avuilsble ot e lodcr point. Ard any last-mint's appea] to
‘eder court due tn chauged conditions would huwe Lo be ent bask to alate court becanse tha claims
would nat have been exhausted Thus, (e infimito ragre s that is et in motion by the first permission
*f & ucceddlve hahear wonld continge iy work jis magic. Bt this sthemp o unc Fierd 0 endeming
itnelis sophistical | do nt set thet sueh @ dlaie haa @ algnificant likslibood o} Bxcess,

Moither Furﬁmrﬂwmmnndsﬂnumﬂ:nbminmbyhﬁﬂmu here, Boththe - eonossee
Judizla] systemr. and A fedeeal distnot oot have ruled that Cos is bompetent 1o be execuied and fha- be
has received all that the Constingtion Tequires in the making of tha deserminafion, Tor a reviewiag
waunt (o stay the carrying ont of the ruling of theae couns, more is rexjuinsd than Smp.e scotss of
eotmzel to 4 oy machime. This court’s genting of a oy undes guch cirenmsmances should nct be
mutomatic. Where a congidaration of the decision beiow end such dectments ps coursel CATOR 15 fle

B0 mot incicats b significart, 1ot lone szong likelibood of suncees thiy eert should not intervens

ENTERED BY ORDER OF THE COURT

(] Cimk
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