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N THE CRIMINAL COURT OF TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT

AT MEMPHIS, TENNESSEE
DIVISION LI
j .
}
PHILIP B WORKMAN 3
TDrefendant y
}
3, ] No, B-81209
1
STATE OF TENNESSEE :j:

ORDER DENYING DEFENDANT'S
PETITTION FOR WRIT OF ERROR CORAM NOEIS

This cause came to be heand vpon pectian, of the defendant for writ of error corzm oobis.
Heving comsldersd the restimony presentsd at the kearing on this matter and after reviewing the
transcripts feom the original trial, thie coum is of the opinion that the defsndant has fuiled to
dernonsirate that the allaged newly discovered evldence wapants a new iiul in this mater.

Therafore, the defendant’s Petition for Writ of Brror Corem Mobis is hereby, DENIED,

I BACKGROURD

A. Procedural History

In 1942, the defendant, PRiTip B, Worlgnan, wasconvicted bya Sh:lE}' County iury of murder

in the fimt depres in the perpetation of a robbery. After finding the defendant gty of the rurder
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of Memphis Prlice Lisuwenent Repald Oliver, the jury sentenced Workmap to death. Poliowing his
comviction, the defendant allegad various swrors on both direct and post-convictien seview. Upon
revicw of the defendant's clajms, the appellate conrts denied the reguested relisf. Jes Stabg v.
Wotkeman, 567 $.W.2¢ 44 (Tem. 1984) {direct appesl). and Workman v, Siste, 858 5.W.2d TO3

{Tenn. Crima. App. 19973, pemn, to aop. deqicd, (Tenn. 199%) (post-conviction reviaw).

Subsequently, the defendant fled a Petition far Writ of Emor Coram Nobdis in thig court
nlleging that Tewly discuvered evidence, Unavailabls to him at the dese of trial and never befors
presented m a state cowt praceeding, may bave affooied the "oy’ s verdict, and thus, enfitled it to
anew trial. In pis Petition for Wit of Bnor Coram Nobis the defendant specifically ailages that
prosecution witness, Harold Davis, perjured hmeelf a the orginal tral when hea tzetfied that he had
witmezsed the defendant shoat the vigtim, Liswtenant Bonald Oliver, The defendant anntends Daviz
has since recamied his wial testimony. The defendant’s petition alse allepcs that onc Vivian Porter
enrfpborates Mr, Davis’s recantation thootgh an afidavicin which she gtages that she was with Davis
on the night in question, and the teo did not stap at tha Wendy' s regiaurant where the robbery and
shooting occumed. The defendant’ s petition further slleges that expert forensic analysis roveals that
the bullet that killed Lienenant Oliver did not come from the defendant’s weapon, Tn anpport of this
asserticn. the defandant avers that expert analysis damonstrates thar e wommd ballistles associated
wirh Oliver's injory arc not consivternt with the type of ammunation recoversd at the acene The
defendant further contends the state fatled to prodisce an x-ray taken of Lientenant Oliver, and argues

that this avidence waz szzertial in proving his theory that the fatal shot dic not come fmn his

WEEHL,
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After reviewing the defendant’s petition, this court heid the petition was bared by the one-
yoar BLaLET of Tiacitationz, Sgr T, Cods Ann % 40-26-105; State v Mixon, 383 5.5 20661, 660-
71 (Tenn. 199%). The Court of Criminel Appeals affirmed this coart's distnizsal of the petition.
However, on appsal, the Tenaesses Supreme Coutt held that dus process requined that the defendant
be ffarded s full hearing to establish bhis claims. Ses Worksmen y. State. 41 5. W 3d 100 (Temn.
2001). The Ternesses Supreme Court Temanded the case 1o thiz court for 4 hearing, and held that
st the hearing “the defendant will bave the oppaortunity to ectablish that newly discoversd evidence
rmay have resulted n a different judgment iF the evidence had been admitted at the previous triah”
Sep Waorkraan v. Sute. 44 5,W.3d 100, 104 (Tenn. 2001) (¢itag Tean. Code Ang. § 40-26-105).
“Tha Court fagther held that, if the defendant wers ablz to make such a showing, and acditiomally
demenarrared “he ‘wag without fanlt” in faling o present the newly dacovered evidence the

appropriake tima, he will be entitled 0 a pew oial™ Jd

Tn sccordance with the Terncsses Soprerne Court’s mandale, thin court heard wsthmony
regarding thes dcfendant’s allegations on Auguet 13 to Aozust 16; Oetober 16; snd Movember 5,
2001,

B. Corum Nobis Hearing

On August 13 fo Angust 16, 2001, the defendant presecied the testimony of Harold Dais,
an eve-witness from the defepdant's original trs), and testimony from Vivian Porter, 2 friend of

Tiaviz's, whooe testimony the defendant offeved as sorroboration for Davis™s alleped recantabion. O

(¥E )
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Cctober 16, 2001, the defendant prerented further teatimany from Tir. Cyrdl Wecht, an expent in
forepsic patholozy. Dr. Weeht testified that the 45 caliber bollet. ghot firam, the defendent’s weepon,

which was recovered 4t the scene, did not cause the victim's injurics.!

At the elose of the defendant’s proof, the state argued that the defendant failed to meet its
burden of proof as ontlinad in ths Tennessee statyte governing writa of eror coTam nobiz. Therefors,
the state electad to refrmin from offering any praof & the hearing on this matter. 3o Tenn Code Ann.
§ A0-26-105 {staring that the defendant bears the burden of demcrstrating that & new trial is

wareanied based upom newly discoversd evidence )

I1. Writ of Error Coram MNahbis

A, Generplly

The writ of ermor coramn nobis provides for & method of review in cases where thite 15 ng

other remedy. The purpose of the writ is 1o review, correst, of vacuts 3 judpment in tne game ot

"Thig coort contimeously infermed the parties tar for lrposes of developing an sppeliai record i womid
alow the parties 1o itroducs avidence which mdght aterwise fll beyond the benads of the Tennesses Ruiles of
Crimigal Procedurs aod tie Tenpesaee Rules of Evidmmes. Henwrever, g eourt forther instructsd the pastles thar,
Ly 15 Feview of the evidence preasnisd, the sourt would not eonsiger such totlmony and evidencs in réaching
decigsion oo the issue of wheties the defendant should receivie 3 new izl

The recard trom the bearnp ey demonstrates this conm’s rafings, Figwever. for purzares of this
nedir, Az cotes merely miterates fhirt is hzd Eob consldered evidence which it feshs is beyind Ghe houmds of the
guvetning Bules of Procedoe and Fules of Bvidence-

Specifically, at *ha besrlng on this macsr, e cabrt allowed e defendant to offar the tedlizony o0 gns
Wardie Parks simgply 25 an offer of s1eof for poreafal appellae review and naled hat spch 5 Smomy vould not be
consldersd by thiz ot if, rearhing a decivion i this wertze. Mrks. a member of the jury at the defendmm:’s
arigingl trish, testified that hod be heard the testimony of Dr. Weeht and MTareld Davis, be woald it have
exmyicted e defendant of Rlony murder, This court found that srch ieattmony was nar properly sdmipsfile at s
hearing on petificn foo it of swor corhr Dobis, Thog, te cowr hes aoc conmidarzd this estmony in 2edebing 175
decizlon, [Sge Corata Mobis Tramscript for Movetrokee 5, 2001, pzoe 18]

A
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in which it was rendered. due b facal error. Relief may be gracted so long 45 such prror does not
appearin the record; would affect the validity and regulirity of the proceadings; was unknown at the
tme of el to the party seeking relef without fault m his part; was unknewn t the trial cowt, way
ot uled upon 5y the cowrt; and if ‘<pown may have prevented repdition. of the judgment. Scc
geperally 12 Am, Jur.2d Coram Nobis § 10, £79-3001945). 1t is oot the purpose of corarm nobis {0

reweigh the evidence presentcd an the trial or to consider the menits of the original cantrovessy. Id.

Generally, rélicf will not be granted to correst an issue of fact which has boen adjudicated,
arven though wrongly determined. However, coram nobis rzy be granted when the record discloses
errors of fast of such Sundarmental character ad to render the proceeding itsalf iregular and mvalid,
or to compé] “attion to ackieve justice.” The faew in question must be of such a vital nature that, had
they heen known [ *he trial coust, they conclugively wonld have prevented rendition of the jud gy,

Sze 18 Am. Tur2d Corem Nabis §10, 531 {1585).

In Tennesscs, the writ of emmor corsn nohis was rasognized imder the gommon law. In 1858,
the Tenmesses General Asscrobly epactad a stansts podifyiag the procedurs for seeking the writ of
error coran nobis, and sxpanded the grounds for mliet upen which the writ sould be based. See
State v, Mixom, 983 5% 2d 661, 667-668 (Tenn. 1995). In 1935, the legizlature extendsd the wirit
to crimin al proceadings. However, the relief exiended oniy to “eier dehars the racord and to Inatters
than were not or could net have bean Htigatzd on the wisl of the case, oo a metion Tor nevw twial, on

appzal in the rature of & wiit of exvor, orin 2 habeas corpud proceading.” Tapn. Code Ann. § 4{-26-

Lo,
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Thus, 2 crimsnal dofepdant may, under very perticula circumstances, file for a writ of exnor
coremnobis. Sgp Tonn. Code Ann. § 40-26-105. However, the Tennessee courts hiave claarly held
that this remedy is availuble only when a hidden ar unknown issus was ncither ghie to be addressed
nor addressed at rial, and may have resulicd in & different judgment. 1d.; State v, Hart, 911 8.W.2d

771, 374 (Term. Odm. App. 1953},

B. Newly Discovered Evidems

A petitien for writ of emor coram nobis in & criminal case, which secks relicf on the pround
of subseguently ar newly discovered evidence, wili notsueceod unless the defenduni is specessfolin
demponstrating: (1} why she admissibility of the newly discoversd evidence may have resuliedin £
diffepent jodgment if the evidence had heen admitizd at the provinug wial; and (2) the petiticuer “wag
withow fault iy failing to preseat”™ the ewdy discovered evidense 4t the appropriate time. Tiggue
¥. State, 722 8 W .2d 915 (Tenan Crim. App. 1938), cert. denjed. 493 T.5. 274, 110 5, Cr 200, 107
L.Ed.2d 163 {1988, ovarmuled on vther grounds: Owens v, Stave, 908 5.W.2d4 523 (1995); Slate v.
blixon, 983 S W.2d 661 (Teon, 1999 Jeffeary Scort Miles v, Stata, 2600 WL 2647 {Tenn. Com

App. fllad Tanuary 4, 2000, at Kpoxvilla),

The defendant hes th=tumden of showing be and his coumscl crersised reasonshle diligence
in attempting to dizcover theavidemce, and that neither the defendant norbis connsel had knowledpe
of the alicged newly discovered evidence prior to tdal, Statg v, Michols. 877 S.W.2d 720, 737

{Tegm 1994); Scaes v Catdwel], 377 5W.2d 110, 117 {Tenn, Crim, App. 1997). In additfon, thera
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smnst be 8 ghowing of materiality of the restimony, snd the defandant must estabilish by a roasonable
probability the facta upon which he relies for reiiel. Sge 12 Am. Tur2d Cloram Nobis §38, 654

(1985}

Final)y, after hearing the evider.ce, the sl court must deterrnine whether thereenlt of the trial
waontid likely be changed i the evidenes had beem adinitted. Nichols, BTT SW.2d ar 75T SIate v,
Sippleton, 853 8, W.2d 490, 486 (Tenn. 199%). The granting or rzfusal of anew trizl op the basis of
newly discovered svidence rests within the sound discrction of the trial count. Stats v, Walkpr, 910
S%.2d 351, 355 (Tem. 1995} Saidwell, 977 5. W.2d 5t 117, In determining whether or sl to
grant 1 new trizl, the trial court should consider the entive record of the eriginal msl, as well as the
proof elicited au the hearing on the defendent's patiion. Jee 18 Am. Jur.2d Coram Nobis §38, 663
{1085}, Where it appears that the undizcovered evidence ia of such 2 conc,usive character that af il
tad been introdured the jury might have resched a differsat result, znd there is a strong probatility
of a miscariage of justice, then the writ shauld be granied, Sps State v, Singlaton, B33 5 'W.2d 490,
49 {Tenn. 19937

I, Defenndant’s Allegations
A. False and Recanted Testmony

(1) Standard

Severs] jurisdictions nave held that 2 writ of error coram nobis does net Lie for falze testtmany

ait the rrial or w0 detenmine whether any witness eearified faisely at trial, or e pot azide a judgrment of
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Eonvistion on the ground that it wes besed on perjured tostimony. Peoplex, Hodas, 147 CalApp.2d
501, 303 ©.2d 357; Ex Paze Welles, 53 S0.2d 703 (Fla); Cappack v. Reed, 178 N.W. 182 (Iowa;
Memifield v, Conmnemwealth, 283 5, W.2d 214 (Ky); Berpard v, State, 65 A.2d 297 (Md), Hawky,
State, 39 3. W 24 561, Houslgn v, State, 96 MW 24 343 (Wis); Eowe v. Stetc, 180 5.W.2d 332
{Term. 1973). However, foliowing the Tenncssse Suprepos Court's deciejon in Rowe ¥, Star, 495
3W.2d 322, 325-26 (Tenn. 1973) (bolding that the wit of exror corsmm pobis would 1ot Lis for
recented testmony becanse i related to a matter fhat had been leigated at the orginal trial), the
Tennzsses General Asssmbly amended this staee’s srztuts 1o specifically provide tia:

a]pon o showing by the defendant that the dafendant was without feult in Tailing to

presenil cortedn evideroz at the proper time, a writ of 2rror coram nobis will lie for

aubszquently or newly discovered evidense relating to Taatlers which were liligated

al the i) if the Judge determines that ;ach evedence may have réaulied it o diffarent

jodgment had it been 2eseniad at the tridl, Teon Code Ann. § 40-26-103; Ssealso

State v. Mixon, 9535 & W.2d 661, 673 M6 (Teom. 1599,
Subsequently, the Tennedses Supreme Coudt placed ceripin presequisites on the eranting of a new
rial beged upon newly discovered racamted testimony. The tria] coea mmst be ressonably wel,
satizfied that {11 the testimony ziven by the matcral W iness wad falss and the pew Eqtmonyis e,
{2) the defendaut was reasonab’y diligent in discovering the new vidence, or Was surprised by the
false tesimemy, or was tnabie bo know' of the falvity of the testimony unti] 2%ber the triat; and (3} the
Tty taight have reached 2 diffevent conslueon. S v Mixod, 983 5.W .24 661, 873, £17 (Tann,
19993, Thus, it i3 net encugh to merely show that a prosecubon wimess has subsaquently made

contradietory seateinents or that he is willing T swear that bty eslimony ut the trial was falss,
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(2} Testimony of Harald Daviy

At the comam nobis hearing, the detfendant offersd the testimeny of Harold Davis,” who was
4 proseeition witess at defendant’s criginal wial. Al the original wicl, Davis westified that he was
in the parking lor of the Wendy's testamrant when the victirg was ghiot.” Davis stared that hs
witngsaed the victim and the defendant siruggiing just ontside the enitranee 1o the restsurant.* s then
seavified that mmother sffcer approached Workman and Lisutenant Oliver; shots were fired; the
serond officer fall 1o the sround: and the defendent then shot Cliver,” Addirionally. Davis teatificd
that he had previously identifed the defiendant as the shooter from a photographic lina-up condustad
By the Mieramhia Pobice Department.® However, at trial, Davls wag unable to make a canclusive in-
oourt identificeion of the defandant ™ Following direst examination, Davis was extenaively eross-
exmrmned Yy defense comsel, snd admisted thet bis earlier statement to the police provided a

somevwhat differont version of cvents than those he testified to on direcs.?

*Even thowph Davis wes a defonze witness for muposes of the coramn mobks pencesding. e wimess was
Tocarsd by the State and bronght ta the juriadiction by the SEe of Tenoessee from the stte of Plorida, shere 5
vk |oeprescaned.

ILE. p. 655
T,

AITH p. 655-56%
T B p. G35-30
¢TE. 1. 65%)

HTE p. 664-65)

9 of 24 11/22/2010 2:10 PM



http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/01072002/petde...

Atthe corarm nobis hearine, Davis initially staked thes he didnot zes the defendant shoor the
victim, and claimed that his trizd testwnony was false” Davis further acknowledged that be was
contacted by defeviss coumsel in 1999 regarding his testimorry at the defendant’s oojgined trial.? At
that time, Davis gave s video-taped statemeni indicating thet his trial vestimony wak fot true."
However, on cross-examination, Davis indizated that he hed an extengive history of drug abusc and
lestified that he was on drugs when ha gave the 1999 video-taped stateent.”” He further stated that
he believed he would be Amnested and sent to jail m Tennessee if he did not cooperats with defemas:
comnzel.”  Specifically, Davis atated on cross-examination, in regard fo the 1999 video-taped
gtatemeqt, that be wantad deferes counesl to leave; and tharefore, he wold defansz counaal what thay
wanted to hear ™ Woreover, Diavis stated that his persistent drug ause had “affected (his] mind,"

amaf 4t one peint stated that “my rmind is not fully there wheait somes taremembering.™ Ha further

f2es Coram Nobls Transeript for Anpest 13, 200, a8 page 139-40,

" Sz Cormn Mobis Trangeript for August 13, 2007, at page 24142,

"8es Corum Maohis Transeripd b Avgast 13, 2001, at page 149

S Copm Nobis Transcript for Anguast 13, 2001, at pages 146: and 131,
5er Coram Nobis Tranporipl for Avgust 13, 2006, a pages 146; 2415 and 306,
"Sep Cormm Wobis Transcript for Augaat 13, 2001, a1 pags 205,

&g Coram Nobia Transcrips for August 13, 2001, v page 195,

10
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indicated that is drog alrse had led to medical oroblerms which alzo affected his memory.” Finally,
during the state’s cross-sxarmination., the wimesa adagtied that he simply could not say whether his
trig) teatimony was ue or nok tue bacause he cannot remember and cam 1o longer separats “fust

fremn fiction,” with regezd to the evemts sumoundiag the shootng of Lieatenant Ronald Oliver.'

Meverthaless, on re-direct examination Deviz once again erated thar he did not eee the
defendant thoot Cliver. ¥ However, upon fither croas-exermination, the stare asked the witneas the
follorwing question: “T¥Jou den’ t know what heppenedin 1981, and when vou testified that you don’t
xnow whether you Jigd ¢x not bezause you can't rermember that's the facts, thar's the tmuth.” To

which, Davis replied, “yes, ™"

While tais cowrt does not dispute the matsriality of Harold Davis's metimony at the

defendant’s origingd wial, thig codrt iz unable, bascd upes the textinony previded by this witneas at

19 5 frer the conclusign of the firsd day of Thavis's wetimany he was reigned bo the Dermaniown jzil, wiere
e was badng honsed dunag hls reterr ip Teanesses, throuzh cooperadon with Flanda author e, Simestme
during rhe svenice the wilness swifored firm higa blocd pressars and #is takes 10 Gemaanroun Meadadist
Hespizal for treatmone by 2 physiclin. At tiowe, savees] gegts were appurenty éonducted. ircleding o sean of
the witnese's brain. [Jee Corant Nobis Trensaript far Awzusy 12, 2000, af page 4031 The nest day the Wwirness
vewmed to court for forther goestioning. Afer eeveral hours of queStloning it wWas Brraght i $ha atention of he
congar gt the witness's treadng physicians had peviesed the awdicel tesop comdusted the previens day and bad
conalderatl s comeetms Wit Tegard to the healit of Mr, Prnds. [fee 1] Theeafoes, the witnegs wis retamed T
Semmantomwn Methedit Hogpital, whare he received 2dditicna) tewtment. The next day, Davis testitied that bealth
care prafessiopels hed desermined that over o period of Beveral vesrs be ad sottered from several mmild srokes and
st Wealy his ciaereew, comditian was either 3 sympom. af previoos strokes or @ serdes of smlar mild stmkes. [Soa
Coram Mobis Trmscopt, Aupust 15, 2001, 4 6-7]. He was glven medication and relersed and returmed i court
th= fallowimg day far the sonclosion of ng aCmomy,

“2en Coram Mohiz Transeript fo1 Augost 13, 2004, ot pages 195; and 31 6.
M Bee Common Mihis Transeript for Avgoer 13, 001, ar fapes 3435; and 351,
3o Carans Mohis Trutsczipt Sir Avgat 16, 2001, 2t paga 16,

11
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the coratn nobis bearing, to conclude shat Davis's ral tostimany was false, and that his current
twgtimeny ia Tus. Ses Siate v Mixon 983 S.W.2d 661 (Tenn. 1990). Tas, even though thie court
fAndz the defandant exersised reasonable dili gence in procufing the purporied “new evidenca” offered
trr Dravie, this court is not sstisfed that the defendant haz demonstraned thar the current stztaments
of Dravis may have cansed the jury to reach a dfferent conclusion. J4 The prezent testimony of
Harold Davis simply does not amount bo a recantation of his ¢riginal uial teetimoay, and ki

tanments ai the coram nobis heaning were neither clzar nor porsasive,

Dravis repeatedly ailoded o his drug nss and decreased mental capacicy™ Moreover, this
court witneseed first hagd Dizvis's persistemt hezith somplicesions, which be admitted affected his
ahility to recall the svents in grestion.” The anly definitive acatement mads by Harold Davis was that
he did noL clearly reroemiber the events sumounding the death of Licutenint Bonsdc Cliver, & fect
which he repeated several Limes thmughout his testimony © In hie own words, Duvis simply was

unable, with respect to the cvents sirmounding Oliver's deaty, to separate “fact from fiction. ™

The appellate comts of this state have held that & new trial »4ll not be wranted based upon

newly discovared owideqnce,

where it agpears thal the purported pew avidencs con hove 1o other offect than Lo

PRee Covayn Wobin Trinscopd for Acgust 13, 200, et pages 179, and 95,
#54e Uogam Mobis Traoseript for Auweast 13, 2000, af pages 405407, and Aogist 16, 2000 . af pages 6-5.

®5ee Coram Mobis Treneaript for Augas 13, 2001, at papes 185, 195, 316.17; and Awpoat 16, 2201, a1
paps 10-11,

“4er Corem Nobin Transeript for August 13, 2001, = page 193: and Avguat 16, 200, at pages 10-11,
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dizcredit or canteadia the testimony of 4 wilness at the o:iginal teiel, wiless the
westimony of the witness wag so important and the new evidence go strong and
convinglng that a different result would necessarily follow,. See Stare v. Bopars, 703
5.W.2d 186 (Tenn. Ceivn. App, 19950,
This covrt finds that the only purposs in offering the corent teatimeony of Harold Daviz is o diseredit
hig tnal testimony, and further conclodes that the evidence clicitad on the issue of his recantation is
far from convincing, At the exiginal wial, the withvess was Grose-exarnined regarding his previoys
statemnesta to polee which appearsd fo contradice porions of kis trial tastimony; however, the jury
stiIl hwse 10 accredit the testimony of Harodd Davis. ™ Thus, this coart fimds that Davis's cument

certrediciory staternents would have little if aoy impact upon the jury's consideration of Davis's

origital teaimony.

Likewige, *his oot is nel persuuded to order a new trial baged upon the test'mony of Vivian
Porter. Ar the coram nabis hearing, Porter testifiad that she was with Harald Davis on the night of
the shooting, and claimed ehe rao of ther never extercd the Wendy's parking lot.” Conversely,
Davis kestified al the hearing thak he: was not with Porter on the night in question.” Afierevaluating
both witmesses’s ktatornents, this cour tfinds that Porter's teatimony mezely seyves to contradict
Tlewis’s trial teatimemy; and, thus, should be given little weight by this count, cspacially in light of the
fact thar Dhavis testified ar the coram nobis hearng that he was not with Porter on the night in

guesHo.

WTE p, 664-65)
Y= Corem Moble Teanstript for Anzust 16, 2000, =t page 41
8w Cncam Mobizt Tranecript for Augas 13, 2001, at page 265,
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For thesa reasons, this soan finds that the test memy presemtesd an the izsue of Harald Davis’s

allaged recentation does not necessizate the granting of # pew tial.

B. Expert Forensic Testimomy

Neak, e defendept contends that the tostimony of D, Tyl Weacht, an expert in forensic
perhology, sstablishes that he i2 not rasponsible for the death of Lisutenant Rerald Oliver. Thus, the
defendant comtends a new trial ik roquened. Breanse the Tennesses Supreme Court's mandate clearly
inccates thas 4 finding that the defendant did oot firs the fate] shot would preclude a Anding of guilt
by tho trier of fact 8s 1o the chiree of Rlony murder, this 2et hae clozely exemined hoth the
testimony presented 2t wial a8 well as the sobasguent Testinony given by Dir. Wesht at the goram

nohiz procecding,

Itistheandestanding of this court that the Tennesess Supreme Covr has predeteomined that
the defendant ¢ould not be ¢onvicesd o7 felony murd=r i the new avidence revealed that the fatal shot
was not discharzed from his weapon, Se¢ Workman v _Stuts. 41 5.%.3d 100, 103 (Tenn. 2001)
{citing with approval State v, Sevarg, 799 S7W.2d £35, 928 {Tenn. Crim. App. 1988) (holding that
& fzlony murder conviction cannot be sustained where the ldlling was cormitted by the Intended
victim 1o an afternp: e thwart the kel act; vather than bar the defendart or co-defendant in
pursaanee of the unlewfol act Y] However, It gppears to this court, under the current Teomesses

ftandard, that the critical ingquiry 15 nov whethar the defendenr sctually shet the sctim, bt whether
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the intent [ compnit the robbery axisted nrior o or concurrent with the commiesion of the act cansing
the death of the victim, Sece Stefe v. Bugsp, 995 5 W 2d 102 (Tenn. 15897, In cssencs, to sustain
acunvichion of fivgt-degee mueder, the killis g musl bave been “in pursuance of, rather thian collaters]
1o, the urlawiul act described by the smatute.”  State v, Smg 759 5W.2d 935, 938 {Temm. Crim.
App. 1988) (mitox Pagper v Slats, 296 5.W 2d 879 (Term. 1036)). Regaredless, this court nead not

acdebresa this asaad,

BEven though the Tennessee Supreme Cotirt found thal the defiendam shoild be gamited a full
hearing based upon the proposition that new evidsnee showing the defendant did not fire the fatal
shot would warant a ew trial, their niling does 0ot negate this court's Tole in first detertnining
whesher the proposed evidence rests the criterta for “mewly discovered evidenee™ as cutlined in
Tenn. Code Anq. § 40-26-105. Belore reaching & ecision as to wherher a differemt judament may
have resulted had the jony besn presemted with the new pvidencs, this count first must detenrine thar
the defendant was without fanlt in faling to present thie evidence at the proper time. Only then does
this conuriweve oo to the critical Inquiry as to weikerthe new evidence mey have gltered the oviginal

Jdgment,

Iritially, thia ¢ourt questicms whether or not the tesdmony presented by Dr. Wecht is
appromriuie for consideration as newly discovercd evidenes. Ttappears the Suprems Court canciuded
that the defendant’s clajrn o7 "new evidence™ with reperd (o the igiue of whese bullet caused the faval
inyiry, was based npon the state’s frilore to Jrovids defendant with i x-ray of the victim uni] “long

after the cunclusion of the stale post-cor victon proceedinge.” See Worlgoan v. Siage, 41 S.W .34
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a 103, Likewise, the defendant’s ariginal petition elloges that the x-ray is in fact the "now
eviflence” upon which the defendant now bases his £laim, However, it appears ta this court thee the
evidence presanted by Dr. Wecht could have been gbtained by the defendant pior to mial. Dusing
his testimony at the heaning on this mater, Dr. Wecht stated that the huliet and autopsy repotts that
he examined were availabie prior to ral, and further indicated thar he did nog nead the x-ray of the
it to render his opinion.”’ [o fact, Dr. Wecht sluted that he bad reached his conctusions and
{asued a repoct on his findings several monthe before he even teceived the K-ray of the vietim ™ Drr.
Wacht pdpitted that the x-ry did net affect his oprtion ent was merely coreborative of his

obagrvations with regard to the fragmemation of the bullet.™

Nevertheless, the Supreme Cotrt has tnandared thie cour review the proposed “new
evidence.” and spesificaily concluded that “the delay in obteining ks evidenco 1s nov attributable 1o
the fault of Workman or his storneys.” Ses Wegkman ¢, Stave. 41 8.W.3d at 103, Thus, the court
will review the apinions of Dr. Weant in that light. Consequently, with regard 1o the present claim,
this couont 13 ¢mly reguired to make a finding ue to whether the new evidepce mey have resulied in a

different jedgment, had it bean presented at the ariginal mal,

Despite the Supreme Cowt'e commoen:s with regard to the potential effcct of the new

eyidenes cpan the operahan of the felomy murdar rale, affer careful examination of the evidence

e Covarn Mobis Trangerist for Qctaber 16, 2001, 8¢ page 137.
215.i I,

Faee Td,
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prescuted al the arigingl trial and the testimony of Dr. Weclht at (he coram nobis procesding, this
pourt conzlodes that the defendart has failed o demonstrate that a different judgnent may have

resulted had the jiny been preeented with D, Weehit's opiomms.

(1} Trin]l Testimony

Testimony 4t the arizing toal and at the coram nobis hearing evealed that, on the night in
question, the defendant was in possession of a .45 caliber semi- sutomaric handgun™ and bath
Cfficers Stoddard and Oliver were in possession of 38 caliber revolvers.)! Testimony further
revealed that 2 .45 euliber, aluminum jacketed, l2ad core, hollow point bullet was found by an
empioyes of the adjoining businesa near the Jocation where Oliver was shot.” According to trial
tegrimeny. the bullet was not recoversd uril the day after the shooting, and was then fmmedianely
rurmed over tothe Memphis Police Department, ™ Ballistics testingon the bulletindicated it was Gred

from the defendant’s wespon.™

Alen, at the orginal irial, Officer Stoddard, whe agsisted Lisctenznt iver in atenpling to

HT.RE. p. 033

geg Covam Mehis Trapecript for Qcloher 16, 2001, at page 83.
(TR p 913

FT.E p. ol

T E p. 543)
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apprabend the defendant. indicated thar he was never able to fies o shot feomn his weapon ™
Furthemmore, Officer Parker, who soived on the soene just priar i the shootng, testified thar he did
not fite his weapon untl after Qliver had been shot ™ Both officers testified that after the dofesdant
shot Oliver, the officer fell back toward the gmund.” Howevar, both wilnesees indicated that Oliver
was nhle wfire muldple rounds firm bis 28 cli bey revolver before finally hitring the ground ¥ This
fact was corroherated by the state's medical sxaminer who testified that, even though O)iver would
have lost consclousness shortly after receiving the fatal shot, he could have fited all six moonds of
ammunition in hiz weapon sefore hitiing the grovnd ® This testimony also tends to cxplain the
statemente of he 1e¢ponding cfficers, who testified hat they beard muitiple pun shets Trom twn

separale weapons.

Additionally, teatitneny from fScer Godwin indicated thet the defendant’s wzagpon was
found in the open positior, indicating that all the ammunition had been fited, amd the weapon
contained no remeining lve mounds of ammunition ! 4 crime scens investigator apd Federsl Burcan

of Inveatgation Agent, Geoald Wilkes, indicated that the olip on the defendant™s would hold up o

“Seo penerally {TE.p §33-3)
“[T.E p. 674-676)

BT.E p 674)

T E p. 633 673743

*TE p 53

YT, p. &74: 727, and 771}

T E. p. TOE-99)
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ceven rounds af 45 eafiber ammimition & The witness also testified that the officers an the scene
recovered thrae apent 45 caliber eartrides canes; one fired walle®; @ metal fragment; and one ejected
five round of ammumition ¥ Tests conducted on the fired bullet and cartridges reveated tha they

were shot from the victim's weepon.

With regard to the charectesisties of 45 caliber bullets, Agent Wilkes testified that a 43
caliber alipmintmn facketed bullet has s very soft lead core.™® Ffe axplained thexif such £ bullot wers
fized into the haman bady, he would expect to sas ot mutilation o the bullel than wos present i
Hue racovered 45 caliber buller,®  Additionally, Wilkes testified that e fomd no human bloed or
tissue on the recoverad bullet ¥ However, Willses festifted thar ne could not exelude the posgibdiity

that the bull=t deachered off a hard sucface

Firally, in additien 1o the medical mmd forensic testimony presensed at trial, the defandant
tegrified (hat he rememhers shootina hie weapon and stzred “T had my band around the gun and 1

guees it was pointed av the aftcers.”

TR 2. 937)
TE.p. %3
“4TE, p 841-47 and S47-48)
“TE. p.Mmo
4T.E p. 350
TITE p. %60
HTE. p. 40

. TE. p. 28]
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{2} Br., Lyl Wecht's Testimany

At the bearing on this maltzr, Dc Oyl Weeht testificd thai he had examined the sntopsy
report prepaced by O, Bell, the atate’s medical examiner; the trial testimony of Die. Bell; an x-ray
taken of the victiy; and the 45 caliber bullet fieed from the defendant’s mm, which was eeovered
ait the econe.™ Tor, Weeh: tostifisd (hat it was bis opinion thas the ballet recovered from the scenc was
not the bullet that killed Lisutenan: Ronald Oliver 3 Dr. Weeht bagsd lis conslosion on the foct that
the recovered ballel was essentially intact with no defirmation or mushreomming, 4od the fact that the
tullet exited the body cavity without laaving any metal fragments, ™ Dr. Weght explainad that hased
upron hia expericncs with this type of amrinilion il was atypical for 45 caliber armmunition to exit
the body when as, in the instar: cgse, it stikes a s gnificant bone, suck as arib ™ He indicated that
tn his expericnce such a trajeclory would cause fragmentation of the misgile. ™ Additienally. Dy,
Wechtizstiiiad that the wallnd ballistics associated with Lisutenant Oniver’s injuries wets incondistent
witha .43 caliber aluminum ackerad weapon. Specifically, the witness indicabed that it was unlikely
that suzh 2 missile would ereate a0 snlrance wound thet was considerably larzer than the exil

wonnd, ™

*Ee Coraln Mobis Transoript for Octohar 16, 200, a1 pages 14-15.
#gog Corem Nobiz Transcelpt for Crtober 16, 2001, at page 15

®Sea Coraen Mobls Transcipt for October 16, 2001, M pages 18; 21.23,
Sie Covam Nobis Trateeript for October 16, 2001, 6; pages 20-21.
Mgas T4

FEes Coram Nokis Transauipt for Qotober 16, 2001, t papes 21-23.

an
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Howaver, on cross-eXamination, Dr, Wechit admitted that ha could not conclusively exclude
the possibility that 2 .45 caliber bullet ceused the fatal wound, and firther indicated that it was
possivle for a .43 caliber, hollow peint bullet to ereas o stoaller =it than eotrance wound. ™ Dr,
Wecht alao tesiified that when comparing the cheractetistics of the .33 caliber hollow peodnt, semi
juckered ammeniton used by the ofiicers on the scane with ihat of the .43 caliter, hollow point,
alurninurn jaeketed buller, the . 2B caliber, hutlet would be lass kely then the 43 caliber, hollow point
bullet to expand inside the hody eavity ™ However, he stated thet it is a typical responsa of the .38
caliber ammunition to expend upen impget with tae homan body,® Ths witmess further stated that
1t was likely thet both the 38 caliber bullet and the 45 calibzer bullet would sxpend after striking a
bone, such as 4 ib® Finally, Dr. Wecht testd Ted that, like the 45 coliber ballet, 5 3% caliber bulict
would elsn temd 10 218ate  larger exit wound than entrance wonnd, and further stated It was possible

far a 45 caliber, hollov point bullet to creale a smoallar exit wound than entrance wound.*

In analyzing the shove teatinony both from the trhal and the coxamn nabis hearing, this court
finds that the jury essentially heard, throtegh the teztimony of Agent Wilkes, the same information
provided by Dr, Weeht, Primarily, Bz Wesht testified that the bullel recovered at the scene waa oot

tespimyible for the victim's injuriss, based upon the lack of deformation of the bullet and the size of

Mex Coram Mabis Transcript for October 16, 2001, a1 piges 31-37; sod 115116,
*Srg Coram Mobis Tranammipt S Oointer 16, 3001, ot pags 57,

"5 Corarn Nebis Transcipe for Oanber 16, 2001, a paes 95,

FzepId

iz Caram Nobis Transcrips for Oweiaber 16, 2005. t peges 15031
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tha exit and enirence wounds.” However, Wechr stated he could nat conclusively exclude the
tecovered bulle: as the cause.® Similarly, Agent Wilkes testified st the original mial that Bad the
racoyered bullst travearsed the officer”s body, he would bave expected 10 oo more deformation than
was predens.” However, like Azent W.lxes, Dr. Wecht stated he could new conclusivaly state that
the bullét was nor the missils rzeponsible for Lisobenant Oliver's dearth. ™ This court is unablarta see

any significent diffeenss botween the teytimony of thess two wimasses.

Furthermaere, even if the jury sccepted the jestimany of Dir, Weche, they still could have
soncluded ¢ defendenr deliversd the fatel shol.  Both Officers Parker amd Stoddand testified that
they were uneble to finstheir weapons umu] efter the vieim had been shot.™ Thus, the trial tesimeony
indicates the anly weepons fred priar bo the fatal shotwers those of Worlanan and Qliver. Morsover,
the tesbrieny at ‘Tial alag revesled that the defendamt fired at lsast tour shots and posaihly fied a3
mey 2 six live mimds of smmimition during the sltercation with the afficers, Thus, fhe jury could
have reasenahly concluded that, even though the bullat that wae recovered st the szena may oot be
regponsible for Oliver's injuries, the fatal shotmey sl have come from the defendant' s weaporn, This
courtean find newstimony, including that of Dr Wereht, which affirmar vely rules out the poagibility

that one of the other three o five bullets shot by Workmnan caused the fatal injuries,  Finally, in

150 Caram Notus Tranzermpt for Octaber 16, 2001, at page 1F; and 23
“S_;IE Croram Maobiz Transceip for Qetober 18, 2001, ot pages 31-32
ST E. p. 3345

*(LE. p. 940}

Ugog proerally {T.E. p, 63537, and §73-77)
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sl tiom, tha jry would heve Btilk heard the defendent’s admission that he fired his weapon and that

he indesd peinted the Woapan at the victim.

Thes, copsidering that the jury heard similar proc? at the original tial; the gorength of the
evidence preasmted ot e original trial; and the inconclusiveness of Dy, Wecht's t=stimany, this coury
canmot nessonably conslude that the admssibility of the evidence elicized by D, Wecht'a testivoony

mnay have resulted in different judement of the ofginal tdal

Furthermors, 83 oreviously indizated, this eourt, lixewize, conclndes that the wsamony af
Harold Davis and Wivian Portzr dlso fadl so support the defendant’s assertion thaa different judgment
iy bave resubted had the rrial court been allowed 1o hear their testimony. Thus, this cowt finde s
new trial is not warranted based upon either the alleged momied testimony of Davis, ar the Alleged

newly discovered foronsic evidence presenked by Dr. Wecht

Tt is thexetore ADITUDGED, CORDERED and DECREFT that the defendant’s Petiion fur

Wit of Error Coram Nobis is bercby, DENIED.
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