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TN THE CRIVINAL COURT OF TENNESSEE AT M .

THE THIRTIETH JUMCTAL DISTRICT

DIVISION 1T
)
FHILIF R WOREKMAN, )
Petitinner, )
] Wi, P-3008
VA, )
] POST CONVICTION
STATE OF TENNESSEF, ]
Hrspondent. } Dieuth Sentenee

AMENDFT FINDENGS OF FACT AND CONCLUSIONS OF LAW ON PETITION FOR
A WRIT OF EHROR CORAM NOHIS, MOTION TO REOTTN POST-CONVICTION
PETTTION, AND MOTION FOR A STAY UF EXECTUTION

This meter comes befune this Court on & SETITICN PO WRIT OF ESROR LM AN NODIS, A
MOTION T REQPEN POST-COMNVICTION FITITTON, AN A MOTION Fiit & STAY OF BExECtniom filed by
the Patitioner, Philip B, Warkman, who i3 schadelsd 1o be exevubed an March 20, 2000 a 100 a .
As a basle for zelicl, Pelitioner zlleges that newly-dizeaversd sciculific svicencs etihlishes kis
intwocenes of the flany murder for which he was cugviged in 1982, After cotsidering Petitioner"s
aifegarnos, supporting memorends, the Sute's responst, and the record as @ whaole, this Coert

contludes that the Petitianar is nat entitled W relist, and Tarshy deinies wll mations.

FINIMNEGS OF FALT

Petftivner wan corvicted of fira-degree felony momer in the Cripyinal Court of Bhelty
Comry on March 31, 1982, He was szitence 10 death 5y 8 jury oF s pesrs. The Tennessee

Supreine Court affizmed the conviction and semlence, Stare v, Wigrsman, 657 9.W.2d 24 [lenr.

{19u4).
Warkman applisd far pusl conviction zelief in sate court in 1586, The trial wourt denie

rehied, and the Criminal Court of Appeals affirned the dendal in 1987, The Tennessee Suprame

Courl dended permissior to appeal, and the United Snsles Supreme Court depied sertiorari,
Workemen [ed o seeond post-comviedon petition, which was denied, s the denial was

affirmed by the Criminal Conrt of Appesls. Wockmen v Sane, 868 5.W.2d 705 (Tenn. Crim. App.
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1953)
Tn 1992, Workman flod & petidon fir 2 writ of habeas camue in the United Slutes Disrier
Criiirt for the Wagpem Dietrict of Tennesses, The distric: 2ourt denied the petitian in 1 995, and the

United Stutes Cons of Appeals aT e the denial, Morkpan v, Hell, 160 F.34 275 ¢* Cir. 159K).

Felitiomer also filed nomeros uiber pleadings in federal aoun

Prlitioner filed hiy presset motions, in wiich he seeds wwerlt of eonor coram nokis, to reopen
his post-convietion petitian, and to wlay hiz exezcrinn, on March 28, 2000, Cwal Mpments were held
March 29, 2001

PETITION FOR A WERIT OF CRROR COMAM NORIS

Peritioner frst sczks a wrt of epmor coram nobis, Tenn, Coda Ao, §27-7-100 mmtevides fal
m person convicted ol an offense must pussue tis averue of mhef witde one vour ufler hig fnd gyl
besomess fimal. Flaving exoseded this pewiv? by nearly twenty yeprs, Potitinnar clearly 23 not enited
o rehisf,

Wil Petitoner conced s be is well bayord the proper time for filing such writ, Peitonsr
urgues tat ihis Court should considar his claims Becpee o wetness ot Petiticoncer's tdal cona fite?
_nalj;m-: £nd bezauss Petitioner was uraware of un <-ray ef T Ol er’s body, whick e Petitianer
claims proves thar ke could net have fired the shol dut killex! Lo Oliver,  The Petlioner el
Borford v, Slgle 845 8 W24 20 (Tean. 1992] in suppomt of his weument thas the statate af
limirations should be disreparded  The Pebtioner's relianes on Ao is misplaced,

In Burfugd, the peridansr was cuzvicted of tahbery with & desdly weepon i 1985, Hecgusc
Hurtiord had five pror convictivns for wmed robbery dating buck to 1975, the State used the (955
ceevietian along wilh thy 1974 convietlins oo bevi Burfors sertanced as w hnbitual crimica!, and
&5 i 2esllt, he wis senlenoed 10 Lf2 inprison. In 1988, the trial enur vasated fiur of the Sve 1575
canviclions. In 1990, Burford  filed for posi-comvietion relief, athor the three vesr statiute of
limitation: had ren, Burfard siairsed tha he was neot Eme hamad beass the facts that gave claim
Tas selief ie. that he was 0o longer a parsistend offender beeause for <1 his cenvictions bad been

vacated, were 10l appurenl until efier the statate of liitations had run, ‘The Tennesses Supreme
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Court agresd with Bucford's angueoat, and reversed the wial sourt's dentel of the post-corvician
pefition.

The ease at bund dié¥ems drestically fom Burford. Inthe present case, Patitioner is filirg finr

B Wit 0 eTEnE Evram notels, i very namow eermedy. Adiditicnell, oo ew hiols ere in hi pretition, that
fuve not almady beer allegsd i previous sonrt prriedngs.

Thig Caurt finds that he holding in State v, bixon, B3 5.W. 581, 670-71 (Teaz, 1599 I
i inere Apfenpriately wpplied i the Petitiegr’s situativa In Mixog, te Courtreicrated that & st
af ervie ueram robis i a very marrow remedy whsg fme i raion 18 apTeopriate A js ot subiect

o extenzion. The Ceor in it cpinion stared:

The administintivo of justics and thz Integrity of our court syrem davand, in
acdiden ta fair tieatmient under e law, 2 cermain depres ol dnaliyy te crimina
judymentz. Sinee a onvicted defencant hind ne ghes gveris for secking zelief &
comsmen luw, i was entiesly sppropriate for due cligemes t e the only time
limitation on the writ; owever, esiminal procedure hag drastically chunped in the
past thinty yeams. Convicted defenéans now have fhe TLght 10 nve fior o new trial,
The right to apmeal, *he dight o seel post-comviciion mhel, pnd tha gkt fu (e babras
corpeis petitions, Dhe pos-anevistion FEmE now aenvidng & method by whicd coouns
may Adidress claims ot actual Junoeence whish are el upon newly dizcoversd
saientfic avidence. Finully, detendants who disesver new noan-serenfic evidence
of sctunl iroocence wo late 19 fils & mation for 8 pew sl or a petition. for writ of
SIT0E Coramn nobis nay always seek execative clemeney. Cleacly, the wril of ermor
farase iobis is na langer & eomvicted dafsadant™s only hope for relief. Mixop, 433
ROW 24 at £70-71.,

Petiicner has nat edied o single apioion in wihich Temneszes s appel’ati roarts have granted
reliel wher = petitioner filed a petition for & writ af error corm nokis outside the cne-yeur penod,
and this Cowrt s uneware of zov such opinions. As the (o ooied in Higoe, deferdans now have

rsny fudiciel aod won-pudicia’ avenues of relisf t0 prrees when ey believe thar they have b

wrorgly comvicled. Inthiz ease, Petitioner bas pursoed mimerows claims in both ssme and fedezal

sl over 2 peviod of almwst Leenty years. Givenhese fets, this Coum Snds that Besisoners s
presenbed oo arguments et meri. the gramiag of & retition fer wril of mmor coram nebis almoast
terenty s afler the runming of the swiote of Emitetions on 2uch an actiog, Therefore, Pebbope:
1eqiist for o writ of errcr coram nohis is Tashy DENIED. Likswise, thiz Caurt finds no hasis to

yrunl Pesitioner's requess for Leclaratory Judgrosit,

© MOTTION TO REQFEN FOSL-CONYICTION PETITION
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Al the autset, this Dourt fiokes it (he amly autherity for filing 2 morian w ICUPAN & [l
cenviction petition is Tenn Coge Ann § 40-30-317. Post-conviction relisfis purely B Smbmory
sreatian. Thers is no conar hrionel right ' pust-carmdetion relict, Oiliphant v, State 206 W, 24
215, 217 (Tenw, Crim. App. 1531} Heree, thare is nn sspstimbional right to reopen a poe-
eonviction pettion.

Lean, Code Ann.§ 40-30-217 outlines the procedues for filing 2 metion (o recpen. 10 statss
in partinert pac;

iz} A petidones ey Gle 8 ;etion i the tral eourt 1o renpen the free pust-momsviction
petition only it the [ollowang applies:

(13 'Ike claim in the metion is heesd pm 3 Final ruling of an apoelloe oo
estiblihing & constititional right that was nul rezagmizad as crisling at tha e of
trial, il rerospect!ve apgplivation of ®at right ig required. Such motion roast be fMed
within ome (1) year of the ruling of tha nighs! staic appellsis court or the Uncted
Statez Supreme Court establiching m zonstinctioga) sigchl hat was nat recegoized at
the tme of mial; or

{2} The claim in the metion is based uwpon rew soicnlific cvidencs enrahlishing that
such petitioner is netumlly imecent of (he offonre or offerss for which periioner wes
convicted; or

(3] The elalen assered in the motion seeks selie om a sedlencr that was snhanced
bezmze of & previous eonvietion and sueh convielvn mthe case in which the =laim
is asserled was not & guihy plea with an agresd szpictios, and the previons copviction
Eas subsequently been heid <o be bvulid, in whieh case the matian miteh e filed
within nne [1) year of the vinality of e ruling kalding the previvus camvicrion to be
invalic; and

(40T appesss thl the [acts underlyiag the clam, if true, would establizh by clear ol
corvinging evideoce that dhe petitoner s vultied to have the conviction set asida or
“he gentence rednosd.

(b The meotian must set val e Factmal hasis undertying it claims and must ae
supported oy affidsvit The fachoel infasmation s=0 vl i the afSida shial] e
limited Lo information wiieh, if offeed at an e videmtigry hesnng, would e
wdmizmble theogh the testimony of th affiaw veder th= pues of avidence. The
malizn shall he denied unless the Sactual allegations, it mue, meet the FEQuUiremetis
ol subsechon (a).

Tenn, Code Ann, § 40-30-217 {1397).

The anly provisions which cven armumhly apnls vnder e eireums enzes of the prezear cass
are Tene. Cads Ann. §§ 40-10-21 Tal( 2y and (43

lo sanpoat of iz clain that he 12 codtled to relief] Pentioner avers that hs i new sientifis
evidence, consisting of an x-ray of Tr O fver's vhest, thel proves be Jid not fire the bullet that killad
Lt Qhiver, Specifically, the Petitiorer contends thas the x oy which the State provided him on
Wurch 2, 2000, demonsteaes that the fetal bollet did not fragmant in L1 Oliver's body, kot insesd
exited in one piece. Accordng o Perfioner, this {5 crocie] cvidenes which establishes that the fata
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bullet coub] not heve come from his gun and, thereioes, pre heve besn the result af “Sriendly fire"

This Courl Gret netes T ulthongh Felitioner lepize firing the gl Wulle, he hag Tresesfed
e persuBsive proof rgrding the source of e Gl bk Dluring his 1557 post convielim hearng,
the Petitiorer alleged thit 1.t Oliver “possibly” was killed ky “fricdiy fire.” Wozkmian v, Suig, $68
F-W 2d 705, 710 {Tenn. Crim. App. 1993), gan. denied , Kov. 25, 1995, Ta thiss darte, nearly tan
¥ears have pessed since the Petitioner fisst mis=d the clain thet ke did wat fire taz fabal ullel, and
more tham & ysar his pussed since he obtaines the x-ray he vow asscris s new scientifig proaf, et
Pelilioner 51l has faled o ey any pront whick even argubly demoratates thar as oflesy,
Wiliwess, or anyoce: tker than himeel Bred (he fatal skl

The x-ray in Juestion shows i the bulies that killed Olfver likaly wen: throngh fle Loy
irtac . Withowr aher evidencr fan the x riev, 1 i3 irvpossible to disecrr the losutivns af tha antry
hele or arit wouad oo Lt Gliver's Bady. Dther evidence, however, proves that the bullet entoesd
the 1aft chaat area. and exdied vt of the right back. Roth the trial ot and Lhe nakeas COTPYS Ccoun
alrzady were dware of the path of e bulle from the avidenre thas was presenied o tham in pricg
proceedings.

The PetiSoner reliss heavily o the affidavii of D Sperry to show the ‘mposanes of tis
nenyly diseovered xecay evidenw:, Howover, leng befors L, Sperry viawed the s-rey, in his 1995
alficbuvit, Dr. Spenre stated that (e bullet that erested the bullet wounds exed Tt [Hiver"s body, and
in. doing so, craated sn exit woed smaller than fhe entry wound, Dr., Sperry stated at this 1
Lie Felt this amaller exit wanind wes incansiswent with the 43 gilver ip holle w palnt bullets usad by
the Petitivmer,

D, Spury received the w-ray in yuestion iz Maseh of 2000, Dr. Sy stated (et the w-ruy
estiblished thet the bullst did nat faoment inside (e vietm, ars (s gae Bl es that klled fhe victinm
e ged from e victim's body intact, OF grear stgm Heance to this Cowrt is e fact ther Dr. Spermy
srucl froam his atfidavil (e Jme fenished oy Petitioner’s counpel that stated the k-roy sstablised
that 2 projectils created a wound ek 200y the vicio's chest, In its placs, Ot Spery wicte by
hamd “has the auiepsy and phitographs estahlished that o projectile crewled 8 wound track acrass the
wiclim's chest, ard that the bullet did not fFapment inside the vietin's bedv. Moreover, the indtizl

autapsy resnrt, wWhich bas been 1o the PebiEener's possersdon for almost haenty vests, did mof revesl

2

11/22/2010 3:26 PM



6 of 8

http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/03292001/memp...

e existence of any haller fragmants ie L Oliver's body. Dy, Sperey was able tn mewch hig
vonrlusian fhil o a ressonabiles degree of g edical cartainty Lt the bu'let that kilisd Lhe victm Wy
uel e 45 gibvar-Lip nallaw point bullct Tamg befure he ever viewed the KTUy.

r summiary, e alleged newly discovared scientfic evidenee proves nothing that was ot
alzzady lenown trom fhe srpna matapsy sl phatepraphs, Therefies, conttary to Peudlinner's
asueTrien, tha new evidensce does pot i BN} Wty shapE of fno provide new pronf Guar the bl did
s woms from Petitioner's's gun or thas the Pefitioner 5 inneeant of the musder

In sipport of his mofion 10 popan, Fatitioner alse relies heavily upon the msserbon that
Heruld Daviz, G ondy witiess who lestifed thar he =aw Lhe Petittanes fire the fatal bllet perjured
himself & a ramuit of pelice coercinn. Although Petidoner rofezonzes varions docoments i suppert
ol this cleim, thie Conit fipds; i cutremely rlanificant har a swoen sktement or Al of Hamald
12avis Bt e been mamnined 2 this Cewrs, ar any ciher coge, Furtieirne, the issue of the perjured
tesimony of Harold Davis wis mised in Pefaner’s Gt babenrs corpus petition. As <he Tinined
States Court of Appenls for te Siath O noted, hefire s Szt habess corpus prelilion was filed,
Futnener’s counsel bad aready made monte with Davie, whe denied thet Ris restimwony was false
or coerced, Additinpaly, the distict count noted, cs docs this Courr, ! Lhe recantativon staiement
filed in the dietrict eovet was net under oatk, nnlike Davis® wstimany 7 trinl. Furihermare, the
district court found thar the senen slalement af Vivize, Partsr, subeioe to s Coort in Pelinoners
uppendix to his o itice to reoper, is in conadicsion w the recantation statement filad by Dz,

Vivian Purier stated that Davis was wath er 95 oight Oliver was shot, and that 1hey wears
st cw gatinely different vecation o Wennly's. Davis’ recanied starew et cdroits he way ot Wendy's
zesnarent wiven Petitioner was conficmed by the officers, althawph Davis seid he didn't s any
#loints fired. Diesns aow a3 be was inhis car at Wen dy's, und although ke recalls secing Petifoner
and a nembar of offieers struggling befors ooz ofScer fell back and ilbed his pum, e was nos gble

e detarmine wiv sheat Oliver. Workman v Hell, 227 F2d 331, 341 (67 Ciz. 2000,

" Thiz Courl alzo noles that the anmpey rapart am 14 Olfiver clearly stotes et U 2xit
wound Is inoa jagged forn measuzmg 84 x 217, which is someahm lacger ond more disored
than the eotry wound, which 5 50" jo Baeeetez, Clewrly, 64 inches is Jarper than 50 {neless,
even i e cxit wennd wes only 21 long. This goos ageins, the Petibonzs’s and D Spemy™s
arserion that the exit winid i drouller tham the enmy wound, and therefors could not have come
Irom Peutioner's 4% silvar-tip ol low poin bullet.
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In sumxmary, Lhe statereents of the witmesses upan whom the Felitioner now relies are
2neomsistent with one anolleer, which resdeey fre Propesed prond uperinasive af best,

Examiuing the Petiticner's reliancs on the Alleged perjured sesimony 6 A persuagive reasnn,
for tais Cownt tn pran: iz merion tw reopar, this Court nates that PatiGaner reters e Lokl Tiuwis
as “the auly oye wimass 10 the shoating ™ Prtitiensr *oarventently amnits that aiong with Hargld
Daviz, ffier Stoddard was beuds Lt Oliver when he wvas shol, and tlnd O zer Parker errved ar
the sean seomds thersatter, Furthermece, Petituner himself wstified dur ing trinl that be vulled the
triRdet, the gun Cred | and he engtied iz pon foward (he offcers. [ posTcomviction provesdings,
Petitioner stated thet e confessed thit b fired the fasl sht thar tock L Qliver's life. Even Devis,
i his Tegeat staverent, zsserts that Workaman was 04 fhe secne and Vet he was swupgling with ane
or rom afficers. B4, at 342

Fiemlly, this Caurs nust puind mur hece that by e almos: Twenty yrars sinea the killing, thers
has hesn no teshmany proffered Ly ampone thit suggess that any ather person besides Oliver and
Waorkmas fired Landgans or ‘e night in question.  Coolrary 1o Petitiomer’s pesertion, Office:
Stoddard was sket by the Pelilioner, and did g (e ais weapnr. This was {:'-'Il?l'ilil.'lrl:l.tm by the
police report of the incident wiich indicate] thet aftes the shol iy, un odfizer tonk possession of
Stwddurd s weapen. and Foued it fully loaded with $x five rounds, Crficer Parker also deniad firing
B "-i-h;\.l.puu. although = polics docwieat indicaies that Parker hed ashotgun. |lowever, absulutely no
proof exits thal Lt. Glver weas killed wich buckshol. [hers was o oiher person at the seens with &
fireaz i il thal Petitinner, Oliver, Susddasd and Parker, Altkonsh Petilioner asscrts that Oliver
was killed by “fnendly fire”, there s shsolucly oo syviderss in the resond (o support such an
angartiom.

Tharefure, Living casefully considerce the aleadings. ws wel! as the ettpchments, this Court
Gnis that Pedit'crer has Bailed 1w prove by clesr and convinging evidawse thet he is “actualy
il of the Sme-degres fafany tmler of L1 Oliver, See Tenr. Code dnn. § 40-30-20 7))

and {4). Accordingly, Petitinners mutinn i reepen post-eanvietion petitdan is herey DENTED,

MOTION FOR STAY OF EXECTTION
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Fimally, Padirioner requests fu, this Cog slay his mescution, A toal court's euthoidty fo stay
an xection wiich kas been soheduled Y the Termesser Suprems Colt i3 cxtrervely limited See
Line v. Sugdawar, Davidsgg Coumy, No. MI000-00897_5 0. R0y (Tena. 20000 Diespite these
limitations, this Cowrt could hove issued such o By pursusnd fo Tenr, Cade Ang, § 40-30-2200h)
bl it granted Petiticner’s motien o reopen. Herwing denied said nwtiun, and findicy, no other basic

o granl sy, the Petitioner's mation for 8 soy af exsection is herehy DENIET.
CONCLUSION

For all the reasons discussed sreviously merzin, this Cour Guds thar the Petitouer is oot

entitied to ey of the relisf requesied.

Ertered this _f;z?___drf of

[ERTE N ras £
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