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N THE UMITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERM DNVISICM FILED iN OFEM COURT

F— Jg-r
— —_—— e ——EATE

g .
PHILIP R WORKMAN, TME /55D A
mimALS:_ A

Petiboner,
W [ B4-2577.5

RICKY BELL,

Segpandent

FETITION FOR WRIT OF ERROR CORAM NORIS;
MCTION FOR STAY OF EXECUTION

COMES WOW your petitionar, Philip R, Workmarn, treugh his undersigned oodrsel
of record. pursuant o 28 U5.0. § 1651, and prays this court issue a writ of errar coram
robis, sethng aside the judgmeant entered o s cass on October 29, 1998, In suzport of
(his peeition, your petitioner would show urtc the count 83 follaws;

1. Patiticner was convicted of first degres falany murder in the CHmral Cour
of Shalby County, Termessse, on March 31, 1982, in & case sty'ed Siate of Tennassee v,
Ehlip B Werkrngn, Dk. Mo, B 81209, F"r.mn;'lar wag sentencad lo deain.

2. On duby 18, 1994, Petilioner fbked & pettion for wit of habeas corpus i1 the
United Etetes District Court for the Westarm District of Tannessee, Westem Civisicn,
Jurisdictien was properin this court pursuant to 28 US.C. § 1331 and 28 U5 C. & 2254
A fina’ judgment derying habeas corous ralisf was entered by {fis Henorable court on

October 28 1806, after the District Gourt granted summary Judgment. Hawever. material
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facts were hidden from this Horarsble Caum by 172 State of Tennessea which warrant (hz
izguaroe of 2 wit 2f srer corar nobis. Thea Follawing fazts will axplain why sslance of the
Wit 'S appfopriate in this case In order 1o set asude Lhe finzl judgment entered 1 11is court
derying hebeas curous relief

MATERIAL P ACTS

3 Dasumentation supoarting mater el facts is teing providad to the court o
an appandix fi'ed contemparanesly nerewith.

4, Or August & 1987, Warkman reotsd & Wendy's restaviant on Thomas
Straetin Nodh Memphis, as it closed arouns 1000 pom. As Workman gatherad the
FESlaUrant's money, an émployee tnpped a silert alarm . Memphis polics officers,
Ronald Oiver, Aubrey Stoddard and S;ephen Parker responded. Whan Wadaman
attemped w run, Olivar disd from a gunshot wound 1o the chest,

E] In wrder te comict Workran of cap tal murder under Tennasees lay, the
jury had lo find that the bullet that killed Cliver came from Workman's gun To medsblieh
“hia eritical facl, the prosecution pracanted the testimeny of Harsld Dawie, Stoddard and
Parker Officers Stoddars and Parker dznied that they awar finad ther s weapora ar saw
Workman ghoot Oliver.

&, Mr. Harald Davis lestified atine rlal that he saw Vorkman aim at O lver
and shaot hine. Davis was the arby witness that tesified that ka mciually saw Workiman
shoot Qliver,

¥ Wiz naw knew, 18 years later, that Harnld Davis cammitted perury befone
Lhe jury which led 2o Workman & sanlence of death, Ina vigea taped iieaviaw teken
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Saptember 24, 1090, s, Viviar Porter stales that on the n ght of lhe shactirg, Devis
end she rads in & car, Ay they crove past the Wandy's, they saw numerous paiive cars
parked an the Wendy's ol pu! they did not siop. Porter afirme that Davis and she did
nok clrive onte the Wendy's kot nar did they park their car on the side of the road ard
vigl< onto the kot Rathes, they drove pest the VWasdy's and later laarned the news that
it was the site of the rodbery and police shooting. (Ses Affidawt of Parer App. at 7)

A On Movemoer 20, 1689, Mr Haral Davis in an emclional videcaped
interveeny, recanted his trial tastimony. Davis now admila that his <l testimony that ke
saw Warkman sheot Oliver is a lie and that he commified peygury st Workman's trial
cecadse he was cosrced by authornties,

g Ueves’ recantation makes sansa in fight of other facts surroun=ing the
raotmery. Davis claimed at trial that he parked fs car on the Wendy's lor, saw the Oliver
shooting, and remained at the scane as a buneh of additional polles sfficars arved.
{Tr. B33-354). Paiice officers and police documants establish ihal, s Devis now
admis rneither he nor his zar ware an the Wendy's lot, As a matter of fact photagraphs
tzken immadiataly after the shooting by the media demanstrale Daws' car was 1ot
there. At roll call for the anift dunng which Oliver dies, police wera instructed to be aler
for a sleck miale whe was robibing fas! food rastaurants in the ares al dosing time ([Tr.
B¥3). Davis s a black male and woLld have nzcessarily sltracted the atertion of police
officers who were lacking for a black maie susoacl Davis claimed &t ma! thal he
parked his car on the vacant Wandy's parking lol. 33w Warkman shaot Oliver, and
remained there as a “bunch” of addtional pollcs officens armwsd. (TR, ES51-554). Tha
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initial reepanding ofcer, howsver, first surveyed the scene for any potantial suspacts,
determined ihat nona wara in the vic'nly and he than ran to assist Oliver and Steddard.
(TR. 7200, ARer the addHicnal oflicers arived, thay took statameants from avery person
who witneasad athar the sabbery o the shostout on the parking ol and recordae thazs
staterrants in polica reapams. Tha palice reparts nowhers mention Davia or any persan
Wik eoilld have beer bum.

11 To credit any asserdion that Digvis was presert 1o witress the Oliva:
shooting, ons must belisve thal paice, a‘er for 8 black male wha was robiing Wendy's
resmdrents at cloaing ima, falled to see a tlack make in the middie of a vacant Wendy's
parking |zl afer the Wendy's had Geen robkez st closing time

11 Thus. ~ot anly in Davie’ recantation rrateral, it is also credible aince i 8
cerrabarated by 1he affidavit of Vivier Porer and other facts surfounding the cime
SCEnE.

120 Addilonally, stat= suthoritias falled o produca axculpatery evidencs
which eslablizned that Werkman did ot sheot Olver. Warkman's gun was Inadad with
45 calibe zlumirim jacketed hollow paint, sivar e Eullsts. Becadse such tullels
expand vpon impact, they rarsty exit a bady ';.he',r slrka. In the rare insrance wasn a
sivar tiz buller exits a bady it slnkes. it creates an exit wound signifizantly larger than
the emry wound,

13 The bullet that kilsd Lisownark Qliver crealed an Bhtry wound to O iver's
keift chest and @ smal'er &xit waond to the rght of his back. Recognizing that these
walnHs were inconsistent with wounds caused by sihver lip bulela the Uritad States
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court of Appeale for the Sixth sircuil stated:

Fa 45 calber haliow paint bullet had gane all the way threugh LE Qinear's

chesl and gmerged in ane pece, we have no daubt that the exit wound

Would have baan largaer than the antry wound. |t hardly foliows, however

tnat L. Oliver could not have besen shot wilk the type of ammunition

Workman was fling, because the record i no way compals the

conchus on that the bulles which killeg the offices srrerged from his body in

ane piEce.

Workman v, Bell, 178 F. 3d 758, 767 {8th Cir. 18848).

14 Arthe ime of the Sixth Gircuit opinion, the recard dio nol estaaiich that the
fatal Luliel emerged from Lt. Dlivar whole becayse the stalz hed previeusly falsd to
produce @ post-monem i-ray taken of L Ohver's chest,

5. Ondane 2, 1005, Workman eervad in this case a federsl subpoena upon
the medizal axariner for any x-ray leken of Lieutenant Olivar. {(App. at 2) Although
SUch x-ray existed. the stalz did net Zrodues it [App. at 21, Workman orly learnza of
the existence of the x-ray on February 28 2000. when the Disirict Attorney's office ‘o
the 20th Judicial Diswict mentiored it in oapers fied with the Tennessas Saard af
Frobaticr ard Parole. Counset immediamly contacted the stote sd, on Mareh 3, 2000,
eounsel ohiained 8 copy of the x-ray. On March 4, 2000, counsal tesk the 2-ray 1o O,
Kris Sperry, the Chief Madica: examiner lor the Stams of Gaarga, Dr, Sperry neviewsd
tne x-ray and irfonmad counsel *hat i compa s the conclusion the Sk Clesuit
considered eritical — the bullt that killed Oilvar emerged from his body in cne piecs
(Affidauit of Sperry, App. at 4).

APPLICABILITY OF WRIT OF ERROR CORAM NOBIS

18, 28 UEC §1651(a) provides as ‘ollows:

&
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ja}  The Suprerne Cour and all courts establishad by Act f

Congress may issue all writs necessany of appropriate (n and of teir

respective juredicfions and agreeacie to the usageas and prinziphes of law

17, In Uniled States v, Morgan. 348 U 5. 602 (1854}, the Suprome Coun
acknawledzed that the weit of erar coram robis 13 par: of he corrmen law and (s still
avalable i= courte 58 & remeny except whare expressty abalished by sialute;

The writ of coram robis was avaiiable at cormmen law lo carssl ermors of

facl. i was alowen without liritation of ime for facts that affect the

“validity and regularity” of tha judgmant, and was used in bath civil and

eriminel cases. VWnile the ooccesions for ds use were infrequent. no ona

doubis ks avaiability a1 comman Bw
LLE v Mormgan, 345 U.S ai 507-508

18, The jurisd clion 10 ssus wreits of ermar coram nobis wae imited In 2cope;
ine power af Ine court thus to vacaie |tzla judgmeant for greors of fact exisled o these
vasas whara 112 emors were of the most lunnamental characiar, thal is. such ag
mendered the proceeding dself irraguiar or invalid. LS, v Morgen, 346 U5, et 308, n.
15,

19, The writ was developed by the judiziary in Englana during tha Sixeerth
Certury, 18 Am JurZd, Coram Mobis and Allied Statutory Remedies, § 1 {1935).

2 Essentialty. the common lew of writ of erer caram nobls allzwed a tial
cour lo reopen and corract i Ldgment upon discovery of a substantial factual ereor
nol appearing in the record whicn, f known gt the tme of judgment, watld hawe
preventad Lhe jwdgment from Eeing pranounced. John §, Gilkg, Kerucky Posl
Cenvigtion Remeoies and the Judic's| Davelcoment of Kenmcky Ruke of Crminal
Prowesdure, 1142, 83 Ky L.J. 2646 320 (1004-95).

=
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74 Tha writ of emor coram nobls was add-essed to the very court which had
rendered the udgment rather than to am appellala ar uther reviswing court:

Tre wrltwas thus disfinclive in hatit required the reconsideration af a

Judgment by & courl which had already mace s inal diaposilion of the

causs; bul it cast ne aspersions on Me compelency of finding of the court

ir iz first judgment, for it iay only tc call uoon facts whicn were LRknown

1o (ke court at the lime of judgmant and which were net incensistent wih

the racord.

Mote, The Wit of Egor Cocarm Nois, 37 Hare, | Rav. 744 (1824}

22, Genaraly, st common (@, the only time [mitation upon 12 filing of the
wril of error cotam nobs was the requiement that 3 petitionar show thatl he or she had
exercisad dua diligance in advancing tme clgim and seskng the remady, 18 A
Jur Fd Coram Mob:s and Alied Statutory Remadies. § 31 [1EGS); see ais0 LS.V,
Moagar, 345 U.5 502 507, {1954).

a3 Rule BUh) of the Federal Roles of Civil Frocedure aoolished write of erroar
COraT neeis in ewvi cases governed by Ihe ruies of civil procedure. See F.R.Cw.F
B0(0). Howevar, habaas campue procasdings are rat governed by the niles af civil
pracedurs but ane nstead governed by the “Rules Coverning & 2254 cazes in the
United Staies Drawrict Courte " Coupla this with ine requiremant that eny stause in
daragation of the common kew be strictly corsinued, ther is no reason 1o balleve that
wiits of erfor coram nzkis are rot availabla for habeas corpus proceedings sinee such
Freceedings are not civil procesdings governed by nules of chil procedure, Ses Rober
G Head & Cp., Irc. V. Krawlll Machinery Cerp.. 360 U.§.257, 304-305 {1355). "Any

such rule af law, being in dercgalion of the comren law, must be strictly const-ued for
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o stalule is to be comstrued ag atenng the comman [aw, farther then 18 words
mpart. ™y

24, Itis clzar thal in this ease there has been so fundamantal a mistake of
fact and g5 fundamental a mscarnege of justice that the wel hould be issued and tnz
Crotober 20, 1906 judgment of tha Distriet Court should be vecated. Afler all. Warkman
szurd & subpoena r these oroceedings in 1985, cormanding Ihat tha medicel
examiner producs any x-raye of Lt Offmr in his pozsession. The z-rays wers not
urred mrer anz were no* disdosed o petibonzr as even existing.

25 K wae only 1 Febraany 2000, that the swate menlioned such wrays
existed, Whean peltioner was finally provided the x-ray on Maren 2, 2000, Dr Kris
Sparry was able 1o delermine conclus r;leb; that Fhilip Véorkman did not snoof Lt Oliver
since Oliver was not shot with 8 45 caliber pigtol. 1f thaze facks had teen known at thea
time the court was considaring thie caga, eoupled with all tha other newly discovaras
avidanca, juogment wold nesver have basn entened far respondent

26, Consequently, thiz court shauld Isue the welr of arrar coram nokis and
wicala its judamant of Octaber 26, 1996, Afer vacating thes inal judgmant. the court
should enler a slay of execution pursuant la 28 W.S.C. § 2251 and then grant petitoner
an evidenliery naaring.

WHEREFORE, FREMISES CONSIDERED, petilianar prays the wril issue and
he firm | judgment be vacatad. Petitioner further prays & stay ba lseusd and such

furtrar relief be granied as the court ceems appropriate.

Resspectully Sucmited

GLANKLER BROWN, FLLC
1700 One Commerse Sguare
Memphis, Th 28103

(801 525-1322

By: et 7 A
Rokart L. Hutbon #15496
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