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OPINION
BACKGROUND

In this case, the petitioner, Paul Dennis Reid, Jr., was convicted of the first degree murders
of two employees of a Captain D’s restaurant in Donelson. The jury sentenced Reid to death for
each of the two murders. Reid also was convicted of especially aggravated robbery for which he
received asentence of twenty-five yearsto be served consecutively to thetwo death sentences. This
Court affirmed the convictions and sentences. State v. Reid, 91 SW.3d 247 (Tenn. 2002), cert.
denied, 540 U.S. 828 (2003). Reid subsequently was convicted of the first degree murders of two
employeesof aBaskin-Robbinsice cream storein Clarksville and three employeesof aMcDonald’ s
restaurant in Nashville. Reid received five additional death sentences for these murders. We
affirmed the convictions and sentencesin the Baskin-Robbins case. Statev. Reid, 164 S\W.3d 286
(Tenn. 2005). The Court of Criminal Appeals affirmed the convictions and sentences in the
McDonald's case, State v. Paul Dennis Reid, Jr., No. M2003-00539-CCA-R3-DD, 2005 WL
1315689 (Tenn. Crim. App. June 3, 2005), and the direct appedl is currently pending before this
Court on automatic review under Tennessee Code Annotated section 39-13-206. In the Baskin-
Robbins case, we recently held that the trial court lacked authority to consider a petition for post-
convictionrelief filed by the Post-Conviction Defender on behalf of Reid wherethe petition was not
signed or verified by Reid and where the Defender failed to establish a “next friend” basis upon
which to proceed. Daryl Keith Holton v. State and Paul Dennis Reid, Jr. v. State, Nos. M2005-
01870-SC-S10-PD, M2005-02398-SC-S10-PD,  SW.3d___,2003WL 24314330 (Tenn.May 4,
2006).

Reid did not raise the issue of competency during the trial in this case. He subsequently
argued that hewasincompetent to stand trial in the other two cases. Following competency hearings
before each of the other two trials, Reid was found competent to stand trial. These rulings were
affirmed on appeal. Reid, 164 SW.3d at 308; Reid, No. M2003-00539-CCA-R3-DD, 2005 WL
1315689. While the other two appeals were pending, the Court set an execution date of April 29,
2003, inthiscase. Reid, 91 SW.3d at 288. Reid’ s counsel filed amotion asking this Court to stay
the execution to give Reid afull year in which to decide whether to file a post-conviction petition.*
Counsel expressed concern about Reid’ s competence to decide to forego post-conviction review.
Inan order filed on April 22, 2003, this Court denied the request for astay, observing that Reid was
found competent to stand trial in both of the other two cases after lengthy evidentiary hearings and
that Reid’ s counsel had failed to present any truly new factua assertions calling into doubt Reid’s

! The Court denied Reid’s Petition for Rehearing on direct appeal on December 19, 2002. Under Tennessee
Code Annotated section 40-30-102(a) (2003), the one-year statute of limitations for post-conviction actions begins on
the “date of the final action of the highest state appellate court to which an appeal is taken.”
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present capacity to understand his legal position and options or to make arational choice among
these options.

On April 28, 2003, just hours before his scheduled execution, Reid filed a pro se post-
conviction petition seeking relief from the convictions and sentences in this case. The trial court
stayed Reid’'s execution and appointed the Post-Conviction Defender to represent Reid. On
November 30, 2004, Reid' scounsel filed an amended post-conviction petition. Theamendment was
not verified by Reid but included the following statement of counsel: “Counsel have not requested
that Petitioner sign thisAmended Petition asrequired by Tenn. Code Ann. 8 40-30-104(d) and Tenn.
Sup. Ct. R. 28 8 5(E)(2) due to Counsel’s firmly held opinion that Petitioner is currently
incompetent.” Counsel aso filed a motion asking the trial court to declare Reid incompetent and
to stay the post-conviction proceedings.

On January 10, 2005, thetrial court entered an order setting forth aprocedurefor determining
competency to proceed at the post-conviction level. In the order, the trial court adopted the Nix
standard for mental incompetence. Theorder required that Reid’ scounsel (1) must establishaprima
facie case of incompetency by attaching to an amended petition affidavits, depositions, medical
reports, or other credible evidencethat contains specific factua alegations demonstrating that Reid
meets the Nix standard; (2) must set out those issues that are purely legal in nature and separately
enumerate those factual issues that require Reid’'s input or assistance; and (3) must explain why
Reid's assistance is necessary on the factual issues and why the necessary information is not
available from other sources. The trial court followed Nix by deciding that Reid would bear the
burden of proving incompetence by clear and convincing evidence. Finally, the order provided that
if Reid was found to be incompetent, the trial court would proceed on those claims that can be
resolved without his assistance and hold in abeyancethose factually based claimsrequiring hisinput
until he regains competency.

Reid filed an application for an extraordinary appeal under Rule 10 of the Tennessee Rules
of Appellate Procedure challenging the procedure. Both the Court of Crimina Appeals and this
Court denied the appeal. On January 17, 2005, counsel for the parties appeared beforethetrial court
for apreviously scheduled evidentiary hearing on the post-conviction petition. When the hearing
began, Reid's counsel filed both a motion to continue the matter and, in accordance with the
procedure adopted by the trial court, a second amended petition. Reid’s counsel also submitted to
thecourt an affidavit from Dr. PamelaAuble, aneuropsychol ogist, stating that Rei d wasincompetent
to proceed. The State argued that Reid had not made athreshold showing of mental incompetence.

Without making any findings as to Reid’ s present competency, the trial court granted Reid
an interlocutory appeal under Rule 9 of the Tennessee Rules of Appellate Procedure from the trial
court’ sorder establishing the procedure for determining competency to proceed on post-conviction.
The Court of Criminal Appealsdenied interlocutory review. We then granted permission to appeal .



STANDARD OF REVIEW

This appea presents the following issues of law: (1) what is the proper standard for
competency to proceed in a post-conviction action; (2) what threshold showing must be made to
trigger a hearing on competency; (3) who bears the burden of proof; and (4) how does a finding of
incompetence affect the proceedings. We review issues of law under a de novo standard without
according any presumption of correctnessto the lower court’ sconclusions. See Statev. Walton, 41
S.W.3d 75, 81 (Tenn. 2001).

ANALYSIS
|. Interlocutory Appeal

As a preliminary matter, the State argues that the procedura questions presented in this
appeal do not meet the criteria for interlocutory review under Rule 9 of the Tennessee Rules of
Appellate Procedure. Rule 9 lists three non-exclusive factors for determining whether an
interlocutory appeal should be granted:

(1) the need to prevent irreparable injury, giving consideration to the
severity of the potential injury, the probability of its occurrence, and
the probability that review upon entry of final judgment will be
ineffective; (2) the need to prevent needless, expensive, and
protracted litigation, giving consideration to whether the challenged
order would beabasisfor reversal upon entry of afinal judgment, the
probability of reversal, and whether an interlocutory appeal will result
in a net reduction in the duration and expense of the litigation if the
challenged order is reversed; and (3) the need to develop a uniform
body of law, giving consideration to the existence of inconsistent
orders of other courts and whether the question presented by the
challenged order will not otherwise be reviewable upon entry of final
judgment.

Tenn. R. App. P. 9(a).

Noting that the issue of competency to proceed on post-conviction is an issue of first
impression in Tennessee, the trial court found that the mere possibility that its procedure could be
altered on apped warranted immediate review of the procedure before its requirements were
imposed. The tria court gave the second criterion — the prevention of needless, expensive, and
protracted litigation — the greatest weight. Thetrial court stated:

Capital case post-conviction proceedings are lengthy by their very
nature. The preparation for presentation of the petition and the
eventual evidentiary hearing often result in a significant investment



of time on behalf of petitioner, the State and thetrial court. Inissues
of first impression such as this competency procedure,
implementation of a procedure not yet vaidated by our Supreme
Court could be an exercise in futility. If the Court finds that the
procedure as a whole or any subpart is unwarranted or should be
amended, the post-conviction proceedings were for naught.

Finally, thetrial court found that interlocutory review was necessary to establish a uniform body of
law, noting again that the competency procedure is an issue of first impression.

Interlocutory appeals to review pretria orders or rulings are generally “disfavored,”
especialy in criminal cases. Statev. Gilley, 173 SW.3d 1, 5 (Tenn. 2005). In Gilley, we held that
thetrial court and the Court of Criminal Appeals erred in granting interlocutory review of thetrid
court’s evidentiary rulings under Rule 404(b) of the Tennessee Rules of Evidence. Id. at 6. In
contrast, we recently approved of granting the defendant an interlocutory appeal in acriminal case
where there was aneed to establish auniform body of law. See State v. Delawrence Williams, No.
W2004-01682-SC-R11-CD, _ SW.3d ___ , 2006 WL 1408411 (Tenn. May 23, 2006)
(suppression issue involving whether defendant’s estranged girlfriend was considered “citizen
informant” for purposes of information provided for search warrant).

Interlocutory review may be especially appropriate where, as here, issues arise in a capital
case for which no procedure is otherwise specifically prescribed. In Statev. Reid, 981 S\W.2d 166
(Tenn. 1998), we granted interlocutory review to consider procedures adopted by thetrial court with
regard to notice, examination, and disclosure requirements where a capital defendant intends to
introduce expert testimony relating to mental condition as mitigation proof during the sentencing
phase of thetrial. The circumstances of thisappeal are similar to the earlier interlocutory appeal in
Reid. In both instances, the trial court exercised itsinherent authority to adopt appropriate rules of
procedure to address an issue of first impression. Seeid. at 170. On the issue of post-conviction
competency, there is a need to develop a uniform body of law and a need to prevent needless,
expensive, and protracted litigation. We therefore conclude that an interlocutory appeal is proper
to clarify the standard and procedure for determining competency to proceed in a post-conviction
action.

Il. Standard for Competency

Competency to proceed in apost-conviction actionisanissueof first impression beforethis
Court. To determine the proper standard for competency, we must first examine the nature of the
right. Itiswell established that a defendant has a constitutional right to competency during thetrial
itself. See Reid, 164 S.W.3d at 306 (holding that to be competent to stand trial a defendant in a
criminal case must have the capacity to understand the nature and object of the proceedings against
him, to consult with counsel, and to assist in preparing hisdefense). The conviction of apersonwho
ismentally incompetent viol atesthe basi c conceptsof due processunder the Fourteenth Amendment
to the United States Constitution and article I, section 8 of the Tennessee Constitution. Id. At the



other end of the spectrum of the criminal process, aprisoner hasaconstitutional right to competency
to be executed. SeeVan Tranv. State, 6 S.\W.3d 257, 266 (Tenn. 1999) (holding that a prisoner is
not competent to be executed if helacksthe mental capacity to understand the fact of the impending
execution and the reason for it).? Thisright is grounded in the Eighth Amendment’s ban on cruel
and unusual punishment rather than the Due Process Clause. 1d. at 263-64.

These constitutional requirementsof competency do not imply acoordinateright on collateral
review. We have repeatedly recognized that post-conviction procedures are not constitutionally
required. Pikev. State, 164 SW.3d 257, 262 (Tenn. 2005). Many of the rights applicable to trial
no longer attach. For example, there is no constitutional right to counsel in post-conviction
proceedings, even in capital cases. Housev. State, 911 SW.2d 705, 712 (Tenn. 1995).°

In Tennessee, the Post-Conviction Procedure Act* is a statutory remedy, and the nature and
availability of post-conviction relief lieswithin the discretion of the legislature. Pike, 164 SW.3d
at 262. Neither the Act nor the rules applicable to it address the issue of competency. The Act
provides for the appointment of counsel where a petitioner is not represented and isindigent. See
Tenn. Code Ann. 8§ 40-30-107(b)(1). Wedeclineto read into the Act, however, a statutory right to
competency from this right to counsel. Cf. House, 911 SW.2d at 712 (holding that provision
requiring appointment of counsel does not create statutory right to effective assistance of counsel).

Our conclusionthat in post-conviction proceedingsthereisno constitutional or statutory right
to competency does not end the inquiry. Due process concerns may nevertheless be implicated in
the post-conviction context where a potential litigant is denied an opportunity for the presentation
of clams at ameaningful time and in ameaningful manner. Burford v. State, 845 S.W.2d 204, 208
(Tenn. 1992). In Burford, the petitioner found himself caught in a* procedural trap” and unableto
initiatelitigation despite the approach of the statute of limitations. 1d. We concluded that, while not
unconstitutional on its face, the statute of limitations was unconstitutional as applied to Burford's
case. Id. at 210.

Threeyearslater, in Watkinsv. State, 903 S.W.2d 302 (Tenn. 1995), we applied the Burford
due process analysisto theissue of whether mental incompetence tolled the post-conviction statute
of limitations. We concluded that for these procedura purposes a post-conviction petition should

2 |n adopting a cognitive test for determining competency to be executed, rather than the more stringent
assistance test that is applicable when determining competency to stand trial, we observed that “once the conviction is
final, thereisalessened need for a defendant to assist in his or her defense given the availability of both state and federal
collateral review of trial errors, and the expansion of the right to competent counsel at trial.” 1d.

3 In House, we cited with approval language in Murray v. Giarratano, 492 U.S. 1, 10 (1989), “*declin[ing] to
read either the Eighth Amendment or the Due Process Clause to require yet another distinction between the rights of
capital case defendants and those in noncapital cases.”” 911 SW.2d at 712.

* Tenn. Code Ann. 8§ 40-30-101 et seq.



be considered civil in nature and thus subject to the general savings statute.> Watkins, 903 S.W.3d
at 305. We further held that, even in the absence of a statute tolling the statute of limitations, due
process required some reasonable opportunity for post-conviction relief:

Even though the petitioner’s interest is not a fundamental right
entitled to heightened due process protection, because a petitioner
who was incompetent throughout the limitations period would be
denied the opportunity to challenge his conviction in a meaningful
manner, the failure to toll the limitations period would deny such a
petitioner a fair and reasonable opportunity for the bringing of the
petition, and thus, would violate due process.

Id. at 307.

In Sealsv. State, 23 S.W.3d 272 (Tenn. 2000), we addressed the sameissue under the current
post-conviction statute of limitations, which specificaly includesan anti-tolling provision.® Weheld
that the savings statute was inapplicable under the plain terms of the post-conviction statute. 1d. at
276. We nevertheless concluded, under Watkins, that due process requirestolling of the statute of
limitations where a petitioner is denied the reasonable opportunity to assert aclaim in ameaningful
time and manner due to mental incompetence. Seals, 23 S.W.3d at 279.

In State v. Nix, 40 SW.3d 459 (Tenn. 2001), we turned to the question left unanswered in
Watkins and Seals: what standard of mental incompetence must a petitioner satisfy before due
process requires tolling of the statute of limitations. Emphasizing again that a petitioner has no
fundamental right to collaterally attack a conviction and due process requires only that a petitioner
be provided an opportunity for the presentation of the clam at a meaningful time and in a
meaningful manner, we concluded that the competency standard applied in civil casesin Tennessee
sati sfiesthedue process concernsassoci ated with tolling of the post-conviction statute of limitations.
Nix, 40 SW.3d at 464. Under the standard adopted in Nix, a petitioner is incompetent if “heis
unable either to manage his personal affairs or to understand hislegal rightsand liabilities.” Id. at
463.

The State arguesthat the Nix standard likewi se satisfies the due process concerns associated
with presentation of claims in post-conviction proceedings. Reid counters that the standard for
competency to proceed in a post-conviction action should be whether a petitioner is able to consult
with counsel with areasonable degree of rational understanding.” Reid relies on the constitutional

5 Tenn. Code Ann. § 28-1-106.
® Tenn. Code Ann. § 40-30-102(a).
“Amicus Curiae, Counsel for the National Alliance on M ental I11ness, advocates asimilar standard and suggests

as guidance the standard for determining competency of a petitioner to withdraw a post-conviction petition in a capital
case, namely: “whether the petitioner possesses the present capacity to appreciate the petitioner’s position and make a
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right to be competent to stand trial and statutory provisions, such as the limitation to one post-
conviction proceeding and the requirement that the petitioner testify when substantial questions of
fact are raised. See Tenn. Code Ann. 88 40-30-102(c), -110(a). Reid also attempts to tie a
competency requirement to counsel’ s professional obligationsunder therul es applicableto the Post-
Conviction Procedure Act. See Tenn. Sup. Ct. R. 28, 8 6(C)(2) (requiring counsel to review the pro
sepetition, filean amended petition if necessary, “interview relevant witnesses, including petitioner
and prior counsel, and diligently investigate and present all reasonable claims”). In arguing for a
level of competency commensurate with that required for trial, Reid misconstrues the nature of the
right. Asdiscussed above, competency to proceed on post-conviction is neither aconstitutional nor
astatutory right.

Due process requires only that a petitioner be provided an opportunity for the presentation
of claims at a meaningful time and in a meaningful manner. The civil standard of competenceis
sufficient to meet that requirement. At trial, a defendant must make fundamental decisions that
requirethe adviceof counsel but are ultimately personal tothedefendant. See, e.g., Momonyv. State,
18 SW.3d 152 (Tenn. 1999) (waiver of right to testify). Thus, the necessity for rational consultation
isapparent. On post-conviction, the decision-making authority shiftsto counsel. SeeLedliev. State,
36 S.W.3d 34, 38 (Tenn. 2000). Although counsdl is required to interview the petitioner and to
consult with him“wherefeasible,” counsd “retainstheright to make strategic and tactical decisions
— including the determination of which issues are reasonable and should be raised and pursued —
based on counsel’ sprofessional judgment.” 1d. Through the assistance of counsel, who have access
to the appellate record and trial counsel’ sfilesand who operate under an affirmative mandate from
this Court to investigate and present al “reasonable claims,” Tenn. Sup. Ct. R. 28, 8 6(C)(2), a
petitioner is afforded the opportunity for the presentation of claimsin a meaningful manner.

Under the civil standard of competence, a petitioner must understand his legal rights and
liabilities. Implicit in our holding in Nix is the determination that this level of competency
sufficiently provides a petitioner with the opportunity to challenge his or her conviction in a
meaningful manner. Due process considerations do not mandate different levels of competency at
different stages of post-conviction proceedings. A level of competency sufficient to commence a
post-conviction action is sufficient to pursue the matter to conclusion.

We hold that the civil standard of mental incompetence adopted in Nix applies to the
determination of whether a petitioner is competent to proceed in a post-conviction action. A
petitioner is, therefore, incompetent to pursue post-conviction proceedingsonly if heisunableeither
to manage his personal affairs or to understand hislegal rights and liabilities.

rational choice with respect to continuing or abandoning further litigation or on the other hand whether the petitioner is
suffering from a mental disease, disorder, or defect which may substantially affect the petitioner’s capacity.” Tenn. S.
Ct. R. 28, § 11(B)(1). The standard in Rule 28, section 11(B)(1), which parallels that adopted by the United States
Supreme Court in Reesv. Peyton, 384 U.S. 312, 314 (1966), is limited, however, to the unique circumstances involved
when a petitioner in a capital case seeks to withdraw an already-filed post-conviction petition and waive further post-
conviction relief.



[11. Threshold Showing

Recognizing that mental illnessis not the equivaent of mental incompetence, the Court in
Nix required a prima facie showing of mental incompetence to warrant a competency hearing. 40
SW.3dat 463-64. Weemphasized that “[u] nsupported, conclusory, or general allegationsof mental
illness” are insufficient to meet the required threshold showing. 1d. at 464. We explained:

Therequired primafacie showing may be satisfied by attaching to the petition
affidavits, depositions, medica reports, or other credible evidence that
contain specific factual allegations showing the petitioner’ s incompetence.
... While affidavits and depositions of mental health professionals may be
utilized, they are not essential, and a petitioner may rely upon affidavits and
depositions from family members, prison officials, attorneys, or any other
person who has knowledge of facts that demonstrate either the petitioner’s
inability to manage his persona affairs or the petitioner’s inability to
understand his legal rights and liabilities.

Id. We recently adopted a similar process for determining whether a petition for post-conviction
relief may befiled by a“next friend” on behalf of an inmate who does not sign or verify the petition
dueto alleged mental incompetency. SeeHolton,  SW.3dat___ (citingNix, 40 S.W.3d. at 464).

Consistent with Nix and Holton, we adopt arule that places the burden on the petitioner to
make a threshold showing that he is incompetent to proceed in a post-conviction action. The
petitioner must submit a pleading alleging his or her incompetence to proceed and attach thereto
affidavits, depositions, medica reports, or other credible evidence that contain specific factual
allegations demonstrating either the petitioner’ sinability to manage hisor her personal affairsor the
petitioner’ sinability to understand hislegal rightsand liabilities. If aprimafacie showingismade,
then acompetency hearing should be held. In preparation for the competency hearing, thetrial court
may enter a scheduling order requiring the parties to provide notice of any expert witnesses and to
provide awritten report of the expert’s opinions at a designated time prior to the hearing.

V. Burden of Proof

Tennessee Code Annotated section 40-30-110(f) provides that at a post-conviction
evidentiary hearing “[t] he petitioner shall have the burden of proving the allegations of fact by clear
and convincing evidence.”® Citing this general burden of proof imposed by the post-conviction
statute, we held in Nix that at acompetency hearing apetitioner bearsthe burden of proving by clear
and convincing evidencethat the statute of limitations should betolled for incompetence. 40 S.W.3d

8Theclear and convincing standard also appliesto motionsto reopen post-conviction proceedings. Tenn. Code
Ann. 8 40-30-117(a)(4).



at 464. The State argues that there is no justification for departure from the clear and convincing
standard for purposes of a hearing to determine competency to proceed in a post-conviction action.
We agree.

We find no merit in Reid’ s contention that neither party should bear the burden of proof at
acompetency hearing. Reid suggests that the intent of the legislature to recognize competency as
anon-adversarial concept isevidenced by arecent amendment to the statute governing competency
evauationsin criminal matters, which provides:

During the post-conviction stage of a criminal proceeding, if it is
believed that a defendant is incompetent to assist counsel in
preparation for, or otherwise participate in, the post-conviction
proceeding, the court may, upon its own motion, order that the
defendant be evaluated on either an outpatient or inpatient basis, as
may be appropriate. If the defendant is indigent, the amount and
payment of the costsfor any such evaluation shall be determined and
paid for by the administrative office of the courts. If the defendant is
not indigent, the cost of the eval uation shall be charged as court costs.
If the evaluation cannot be done on an outpatient basis and if it is
necessary to hospitalize the defendant in a department facility, such
hospitalization shall not befor more than thirty (30) daysand shall be
subject to the availability of suitable accommodations. Any costs
incurred by the administrative office of the courts shall be absorbed
within the current appropriation for the indigent defense fund.

Tenn. Code Ann. § 33-7-301(a)(4) (Supp. 2005).

Reid sreliance on this provision is misplaced. When construing statutes, legislative intent
is derived from the plain and ordinary meaning of the statutory language. Hickman v. State, 153
S.W.3d 16, 22 (Tenn. 2004). The amendment addresses neither the standard of competency nor the
procedure for determining competence. The statute’s primary purpose is to clarify the source of
funding for competency evaluationsin post-conviction proceedings. While also authorizing atria
court, on its own motion, to order a menta health evaluation during post-conviction proceedings,
nothing in the language of the statute indicates that the legislature intended competency to be
adjudicated without a burden of proof.

We aso reject Reid's aternative argument that, if a petitioner must bear the burden of
proving incompetence, it should be by a preponderance of the evidence.® The preponderance
standard applies to the issue of competency to stand trial, Reid, 164 SW.3d at 307, and the issue
of competency to be executed. Van Tran, 6 SW.3d at 270-71. Aswe explained above, however,
these constitutional rights are distinguishable from competency to proceed in a post-conviction

® Amicus Curiae also proposes the preponderance standard.
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action.

RelyingonHowell v. State, 151 S.W.3d 450 (Tenn. 2004), Reid arguesthat imposing aclear
and convincing standard would violate due process. In Howell, this Court addressed the proper
burden of proof where a petitioner for thefirst time, in either an initial petition for post-conviction
relief or in a motion to reopen post-conviction proceedings, is able to raise a claim of mental
retardation to avoid capital punishment under Van Tranv. State, 66 S.W.3d 790 (Tenn. 2001), and
Atkinsv. Virginia, 536 U.S. 304 (2002). This Court noted that under current law a defendant who
raises the issue of mental retardation at trial has only to prove the claim by a preponderance of the
evidence. Howell, 151 SW.3d at 463 (citing Tenn. Code Ann. § 39-13-203(c)). This Court held:

AsVan Tran and Atkins make clear, mentally retarded individual s
have aconstitutional right not to be executed. We recognize that our
holding today is at odds with the standard set out in Tennessee Code
Annotated section 40-30-117. However, were we to apply the
statute’'s “clear and convincing” standard in light of the newly
declared constitutional right against the execution of the mentally
retarded, the statute would be unconstitutional in its application.
Therefore, in light of the fact that the petitioner could not have
litigated his clam at any earlier proceeding, we hold that at an
evidentiary hearing, he will have the opportunity to prove mental
retardation by preponderance of the evidence.

Howell, 151 SW.3d at 465 (footnote omitted).

Howell is distinguishable. The issue of the constitutional right of a mentally retarded
individual not to be executed is the same whether it is raised at trial or on post-conviction.
Accordingly, the burden of proof should not differ depending upon whether the defendant makeshis
claim of retardation at trial or on post-conviction. Reid’sclaim of incompetency to proceed with his
post-conviction proceeding is not analogous to Howell’ s claim of retardation because there is no
constitutional right to competency during post-conviction proceedings. Similarly, the issue of
competency to stand trial is separate and distinct from theissue of competency to proceed in a post-
conviction action. Therefore, any disparity between the burden placed on defendants with respect
to their competency to be tried and/or executed and the burden placed on petitioners alleging
incompetency to proceed with a post-conviction action does not rai se due process concerns.

We are guided by our treatment of the burden of proof in the closely analogous tolling
context. For apetitioner alleging that the post-conviction statute of limitations should betolled, the
consequences of an erroneous determination of competence aresignificant in that the petitioner will
be precluded from presenting his or her claims. Nevertheless, we have concluded that the clear and
convincing standard is appropriate in this context. See Nix, 40 SW.3d at 464. After the timely
filing of a post-conviction petition, the consequences of an erroneous determination of competence
are comparatively less significant because, while the manner of the presentation of the claims may
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be affected, the clams themselves are not precluded. If the clear and convincing standard is
adequate to ensure due process in the tolling context, then we deem it proper for purposes of the
post-conviction proceeding itself. Consistent with Nix, wetherefore conclude that at acompetency
hearing a petitioner bears the burden of proving by clear and convincing evidence that he or sheis
incompetent to proceed in a post-conviction action.

V. Effect of Finding of Incompetence

Finally, we must determine how a finding of incompetence will affect the post-conviction
proceedings.’® Under the procedure adopted by the trial court in this case, purely legal claims and
factual claimsthat do not require the petitioner’ sinput would proceed. Factual claims that require
the petitioner’ s input would be held in abeyance pending the petitioner’ s return to competency, at
which time such claims could be raised in amotion to reopen. Thistype of bifurcated approach has
been adopted in several states. See, e.g., Carter v. Florida, 706 So.2d 873 (Fla. 1997); Council v.
Catoe, 597 S.E.2d 782 (S.C. 2004); State v. Debra A.E., 523 N.W.2d 727 (Wis. 1994).

Neither the State nor Reid supports this approach. Reid correctly points out that the
procedure adopted by thetrial court in this case, which stays some claims and proceedswith others,
would create a great deal of uncertainty and overly complicate an “aready labyrinthing” process,
especialy in light of the statute of limitations under the federa habeas statute. Moreover,
incompetency is not one of the limited grounds for reopening a post-conviction proceeding. See
Tenn. Code Ann. § 40-30-117.

We do not agree with Reid, however, that astay should apply to al claims.** Given that the
purpose of post-conviction proceedings is to obtain relief from an unconstitutional conviction or
sentence, a stay of the proceedings could be harmful to a petitioner by causing him or her to suffer
from the delay of meritorious claims. At the same time, permitting collateral review to proceed
despite a petitioner’s incompetence advances the interest of the State in the expeditious
administration of the criminal justice system. See Burford, 845 SW.2d at 207 (noting that
preventing the litigation of stale and groundless claimsis the governmental interest represented by
post-conviction statute of limitations). Both the petitioner and the State have aninterestinresolving
claims while witnesses are available and their memories of the events are fresh. Seeid. A stay of
the proceedings advances neither the interest of the State nor, to the extent the claims presented are
valid, the interest of the petitioner.

®The trial court has not yet found that Reid has made a prima facie case of incompetency, and Reid requests
in hisbrief that this Court “find sufficient evidence of a prima facie case prior to remand to the [trial] court.” Sincethe
trial court has not yet made findings of fact on thisissue, we decline to grant Reid’ s request.

1 Both Reid and Amicus Curiae rely on Rohan ex rel. Gates v. Woodford, 334 F.3d 803 (9th Cir. 2003), in
which the Ninth Circuit Court of Appeals held that a district court must stay capital habeas proceedings during a
petitioner’ s incompetence, but that case is inapposite. The ruling rested on the premise that the federal habeas statute
incorporates a statutory right to competence. |d. at 814. We have declined to find such a statutory right under our state
post-conviction statute.
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We agree, therefore, with the State that a finding of incompetence requires neither apartial
nor complete stay of the proceedings. Instead, the trial court should appoint, if necessary, a“next
friend” or guardian ad litem to pursue the action on behalf of the petitioner. Such a procedureis
consistent with our recent decision in Holton allowing a“next friend” to initiate a post-conviction
action on behaf of an incompetent petitioner. We noted that in applying federal habeas corpus
procedures, the United States Supreme Court has recognized that a“next friend” may “*‘ appear in
court on behalf of detained prisoners who are unable, usually because of incompetence or
inaccessibility, to seek relief themselves.’” Holton, ~~ SW.3d at __ (quoting Whitmore v.
Arkansas, 495 U.S.149, 162 (1990)). Asexplained in Whitmore, a“next friend” does not “become
aparty to the habeas corpus action in which he participates, but simply pursues the cause on behal f
of the detained person, who remains the real party in interest.” 495 U.S. at 163. In that sense, a
“next friend” resemblesaguardian ad litem who prosecutes or defends a case from start to finish on
behalf of another. Morgan v. Potter, 157 U.S. 195, 198 (1895). The “next friend” may challenge
acrimina judgment on behalf of another if it is shown that “the real party in interest is unable to
litigate his own cause due to mental incapacity, lack of accessto court, or other similar disability.”
Whitmore, 495 U.S. at 165 (emphasisadded). Thus, while mental incompetence may be abasisfor
allowing a “next friend” to initiate a post-conviction action, it does not require cessation of the
proceedings.

CONCLUSION

We affirm as modified the ruling of the trial court regarding the procedure for determining
competency to proceed in apost-conviction action. We remand the caseto thetrial court for further
proceedings consistent with this opinion.

It appearing that the petitioner, Paul Dennis Reid, Jr., isindigent, costs of this appeal are
taxed to the State of Tennessee.

CORNELIA A. CLARK, JUSTICE
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