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135TJES PRESENTED

When clemency provides the *fail safe” against execution of the innocent, did
itvinlarethe Eighth and/ar Fourteenth Amendmente far thastarera present,
in clemarey procssdings, perjured testimony on the gquestion of actoad
innocenced

In clemency proceadings, where 2 death-senren cedinmare Raenever had 3 due
process hearing on hiz claims of acrual innocence, did ic violare the Eighth

and/or Fourtesnth Amendmenrs fnr the amorney general (wha has publicly

demanded exeeuvinn and deferaded the dearh sentenes in court) oo play miple

roles, viz.: (1) orpanizer af the presentarion apainst clemency; () connsel m

the Parole Boasd; and {2} counsel and advizor to the Governos?

In clemency procesdings, did W violace the Eighth and Fourteenth
Aumendmicals lor thie state to present surprise, uoreliable testimany going
dirertly to the question of innocence, sspecially when stae rules specifically
required that Workman reesive notice of the evidence to be preseated vo the
Board?

Whaen a death-seneenced inmare bus caims of mnocence which have never
been heard by any court, is he sotitled in clemency procesdings to cross-
eramine witresses who claim that he s not innocent?

Should the Districr Coun bave entersd s wemporary restraining vrder (TRO)
vy allow full consideration of Appellant's challenges 1othe clemency process?
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INTRODUCTION

Philip Workman was convicted of capital mursger based on perjured
testimnony that he shot Lieatenant Qliver. Having heen denied a hearing on his
perjory claims in federal habeas throuph ne fault of his cwn, Warkman has now
been denled cemency in proceedings in which the state has yet sgain presented
pecpary on this eritical issae. This is outrageous. Thouph 7 members of this eourt
have Found his claims of inoveeacs to be permasive, absent inwrvention of this
Caourt, he faces execotion becanse the District Coust wholly failed to acknowledge
the fendamental, egreginus arross which rainted the clemency process.

The District Court wholly failed ta addrass the fact that, in a case of actual
inaccence whers the conrthause doors have besn elosed, the state eennat proceed
o execurion by relying et egzin on parjured restimony. The Distrier Courr also
wholly failed to address the fundamental substantive due process viclation arisieg
[rum the unprocedznted triple role played by the attorney general whose goal has
been w gal Workman killed. And while the Disimcy Court wa: correct tha
Weodard provides for some minimal due process in clemency proceedings, e
T¥grrict Court again failed to recogaize that whatever minimal due process i:

recuired, I covpeindy means that the clamency decision cannor rest on perjured
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westimony, particulady where, as here, the perwred restimony was offered 10
counter evidence that Warleman did aor cheot Olimver,

This Cowst must not conntenance the execution of & oian condemaed oz the

basis of perjury, and then denied clemeney - his last available remedy - oo stil

mnre lies, The effact of the Distric: Coust's decisivn is 1o hald thar due prosass i
ot violated even . the face of perjured testimony procured and presenred by a
prosecuting authonty who way smultnsously advising the decisionmakers {who
were thamselves bizsed) to deny clemency. This cannot be the law.

The judgmenr of the Disirigl Coury saould be reversod, and the case
remanded fer further peoceediags including the entry of « TRO. This Cowrshould
alsn enrer a gray of execution pending the fisel resolution of this sppeal and/or
entry of the TR

STATEMENT OF FACI'S
L
PHILIP WORKMAN HAS LATE-ARISING FROOF OF
IMMOCENCE BUY HAS BEEN SHUT CUT OF COURT
Whether Philip Workman firsd the fatz] shov thar killed Lisurenant Oliver
15 the question on which this cative case rests. b lodezal courcs, Fhilip Workman

hasnever had 2 due process hearing on all available evidence demorstrating that be
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did not shoct Oliver and is cherefare innacent. Throngh no fault of his own, he was
unsble in habeas proceedings 1o prove hir innecence by showing that e was
convicted based on gerfured resrimony and that Lisutenant Olver was killed by
“[ricndly fire," not by a buller fram Warkman’s gun.

Workean was canvicted of capital murder based upon che perjured
westimony ol Harold Devis, who claimed thar he saw Warkman shoot Memphis
Lizutenaar Ronald Oliver. It was ooy untdl sfrer the conclusion of habeas
proceedings Ui Davis was lound and recanted, with his secantation heing
suppacted By Vivian Pocter,

Based upon Davis recamation and sworn testimony of independent witness
Vivian Forrer, we now know thar Davis lied and that he was threarensd o
lesiying Falsely at trial. Seeep., Workman v, Bell, 227 F 34 231, 125-334 (™ Cir.
200C)ien band)(Opinion of Merrar, 1) Seven (7 fodges of this Courl heve
acknowledged thar 2 judicial deerminavion of thar Davis commined pesuy would
establish Wesliman®s woraal innocence of capiral murder,

Wiorkman has raised sufficiani lacts 1o make a prima facie showinp rhar

a reasanatle jury wouls aot bave found hive ymiliy, or alermatively

would nor have szntznced bim wo dearh, if the new evidence is proved

and helewsd. First, the evidence chat Davis was asked 1o alter his

testimony befinre tae jury it 2specially icupostant given Daviy’s statas
as the poly witmess to tesefy thar he acmaally saw Worliman shogy

Ln
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Oliver.

I, 227 F.3d ar 337,

[n habeas proceadings. Workmae also was unable 12 establish hiz innncence
through foremsic evidence. becanss, during federa] babeas proczedings, Shelky
Couary Medical Fxaminer (L0, Smith violated 2 subpocra and failed to provide
Workman 3 subpeenaad pasemartem v-ray of Ligurenant Oliver, Seven judges of
this Court have also concluded char, had Werkman been provided the wray, he
could have showa the habess court “that ‘no reasanable factfinder would have
found Workman guity of ke vaderlying citense” of firsedegres murder. 14, 227
F.id ar 238

Neverrheless, seven judges of this Court have dizagreed wich the arher saven
judges. and voted 1o deny Worltuan's meuvs w reopen hiz habeas proceedings
based upon 1he newly-discavered evidence. Workman, 227 F . 3d a1 338 (Opinion of
Siler, 7). Ax g rercli of the 77 stalernane in this Court, though no eoart has sver
considered all of the evidence of Waork man's innocence - including the late-arising
evidence — Wavkman bas booy demand amy svcess to a federal forum ro establish bis
HANCFHSE,

A a resele, he has been Sorced 10 establish his innocence in the aaly fomam
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left to hewr his claims: the siate demency process. The United Sratee Suprama
Lot bas made clear that demency (s the appropriace forum for seeking relief on
claims of innocencealier judicial proceedings are exhawsted. Herrera v, Colling, 506
1.5, 380 (1993).
1L
WHILE TRY 1M 10 ESTABLISEI HIS INNCGCEMCE
IN CLEMEMCY PROCEEDINGS, PHILIY WOREMAM
HASBEEN SUBJECTEDR TO A CLEMEMNCY
PROCESS WITICH HAS NOT PROVIDED HIM
AFALR OPPORTUNITY TO ESTABLISH HIS INMNOCERCE

Ter a5 Worlunan has soughn v establish his innocecce in the onlv forum
available mo consider his claims, he has besn subjected to a stare clemency process
permeaent by consururional errorsof rhe hiphest magoiude in acase of nnocence.

Firat, with the cotire issue in this case being whether it was Workman or
Dfﬁc&f S:D :i.da:'d ?ﬂ'}'.ﬂ 3]1.[']1'. OHVP!‘, 'LI'_I,E ELAls P!'I: ‘{Cﬂt.{:f': 'rHT'sE' l'fﬂlj‘lcn}l' an tlj_a]: \.‘¢r}."
ssue at the clemency hearing, when it solicited and pressared tha f2lse eestimeny
aof Officer Clyde Kespan and O.C. Smith - the same parson who prevened
Workmag from gaing a fair habeas hearing when he withheld the z-rav. In the
Dieemier Carart below, Workman showed the talsity of Keenan's and Smith’s
esmony - and aone of the appeliees cven tried 1o comtradicn the proof of their

lies,
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Second, wihale the starte, in clamency proceedings, presented false tesrimony
on the key imwue in che whole case - the very same way dhe state preasented the fulse
westimomy of Havold Davis an this isme at tvial - the clemency procesdings wese
tainted by the atorney general (Panl Summess) playing an unpragedenad rriple rale
in seehing the execacion of Philin Workman, Sumuners not enly preparsd the case
against Worlowen before che Board, Swrromers sl represenied the Board snd be bas
agvised the Covernor in ibese demmency Sroceedings.  Sumumers and his seaff aleg
vrohestrated e parte mectings abow Workman's case wich members of the Parole
Bosrdend the Governer's stall relating 1o Workman's clemency application. Again,
the srate belowr nsver contredicoed say of thees facts.

Third, Workman was subjected 1o ag uaspecilisd “burden” in the clemeucy
proceedings, Mear the end of the hearing stself, Philip Workman was informed
ahour having a “burden” a1 the heagang Me Uraughber stated: “You carry ke
burdzn, asyou know.” Clemency Tr. 452:24 403%:1-5. Atthe end of the proceeding,
Tracguber procesded co inform Philip Workman shar he had failed o cozrr iis
“burden,” though he never idennficd exastly wharthae “hurden” was l’_llem;env:}r IT.
528 (Chatrman Traughber: “you have not mer rhae ireden ™). Theugh Philip

Workoan ushed For all policies, prastices or provedueres governing the hearing, he
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=as never inkormed abwut the nature of the *burden” which he bore.

Feunh, alchough the enrire issuwe is Werkman's muocence, the Board
precluded Workman from cross-examining the state’s witnesses (neluding Keenan
and Smith, who successfully lisd er nusled the Board arche hicaring before their liss
were discovered by Workmaz), Consequendy, thangh the state’s witaesses have
aever been crossevamined sboul Uheir bald assertions of Warkeman's puilt in any
fovuem anpwhere, such witnesses (ncluding Keenan, Smich, Officer Stoddard, and
Officer Parker) were able to tell their untested staries wirk impumty before the
Board,

Araresile of the false and misleading wstimony of Keenan and Smish on the
critizal issuss ef innocence, the manipulation of the clemency provess by the triple-
role-playing artorrey general, the placing of an waspeciled "harden™ on Workman
and the denial of crnss-examinarion on the ysue of nocence, the Board denied
Worlunan's application for demezey &0, and with the pofitical cover of the Board's
&0 derial, the Gavernor formally dened Workman demency - despare proof mhich
seven gudges of vhis Couvt ackncwledpe wosted cviablish Weekman's innarense if

considered under fair procedures comporting with due process,
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SUMMARY OF ALGUMENT

Lxecution ol Lhe innocent is woeonstirutional, with clemency being “the
historic remedy” for preventing such a miscarsdage of justice. Herrera v Collins,
506 1.5, 390, 411-412 (1933}, Yer as Philip Workman has sought clemency, the
clemency process has been stacked agzinst him chrough the use of false testimony,
manipulation of the process by agents of the stare, and denial of furdamental righzs
whack attach to aay due process hearing. He was thersfore entitlod o a vemporary
restraing order {TRO) 1o allow full considesation of his complaint.

A TROY wras required because Woskmen's very 1w iy ar stake, che srate has
no interest in execuring an innocent man follywing the type of sham process
provided Warkman, aod Werkman's execution ander these eircumstanaes wrould
cause irreparable damage to the pubhe’s belief ia 3 system of capital punishment
=waich would allow such o miscarriage ol jusice. Funthermore, contrary 1o the
Disteier Court’s cpinion, Fhiliz Werkman has mads a substianal showing of his
entitlernent w reliet on the merics of his claims.

Fusl, during Jemency proceedings, the state unconstitutionally presented
false svidence going direcily we the hearr of his claims of innocence, See Olito Adul,

Earple Autharmy v Woodard, 333 1705 272, 290 (1998 (Stevens, ., dissenring),
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Touggv, Hayes, 218 F.3d 850 (§* Cir, 2000) (3ranting temposary restraining order),
The state's deliberate use of pecjured testimany viclates our Narioa’s mdimentasy
notions of pesmice. Moonew v, Holohan, 294 17,5, 103 {1735}{rondemnirg wse of
perjury]. The Dhstnier Coust, however, never addresyzd this fundamenral defect in
the clemency process.

Second. Philip Workman wes denied the fundamental right to 2n unbiaced
decisionmaker because the arrarney penesal fwho has sowght his execution) assumed
the unprecedented triple role of presspriag the cace 1paicst Workman, while
simuvltaneously belaz counsel to the Board of Tanles #nd counsel 1o the Governor.
The artosuey general's assumpuco of these contlicting roles shocks the consclence.
Onece again, the Deereier Court wholly Zailed toaddress this wialation of submanrive
dhue: process.

Third, the seare violated the Exghch and Fourtesnth Amendments by failiag
to inform him of rhe aarure of 2 supposed "burdes” upon kBim: by presenving
Farprisc welmany withour aorics and in violation of the Bourd cf Farcles' own
nules; and by denying him the right 1o cresvexamioe witnesses an the issue of
innocenze. Seeeg, Wiktopw, Cnived States Disrmice Conet, 161 F 34 11%5, 1186 (8"

Cor 1998 (refusing To vacate temparary sestracing order where death-zearenced

11

11/22/2010 3:59 PM



http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/03292001/mem...

wmate misled about substance of matrers 10 be considered in demency).
Whila the Districr Cowrr corcectly nated that the Wogdard case generally
does nov require such proceedings, the District Court improperly failad 1o
acknerwledge thar this case is not just 2 case abour Woodard: w1y 2 case sbow actual
ingocence as well, where the courthouse doars have haen clnzed. Under the unique
vircumstances of this case - where clemency provides the gmly forum for
ssmblishing innacence - due pracess requires mare than the micimal standu-d of
Waodard
For all thase reasons, the Distrier Cout should have entered a TRO, and thas
Court should therelore revense the pdgment helow, cnter 3 remporary restraning
vrder and stay of execrrion, and remand the case for further proceediags.
ARGUMENT
THE DISTRICT COURT sHOULD HAVE EXNTRREDR
A TEMPOEARY RESTRATNING QRDER BECAUSE
TIIE STAY EQUITIES REQUIRE A TR.O.
The Dugrrict Cours should have entered 2 remporary restraining onler,
because the stay equities mandate the entry of 2 TRO, While Philip Waorkman
wrould suTer irreparabls harm wirhont a reszeaining orider, thestare would suffer no

bazm, and the public interest demands tha: Warkman nor be execared under the

12
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cireumstances. Fendamentally, Philip Workgan's claims for relief are merirosious,
and b is therciore endrled to a TR and further proceedings on his complaint.
L STANDARDS FOR GRANTING & TRO

Whea ruling on a request for 3 TRO, a distict court must consider and
balance four Facturs: (1) whether the mavant has 4 strong lkelihood of suevess on
the merits; (2) wheiher the movane would suffer irreparable injucy withow: the
injuactvn; (3) whether isreance of the injunction would canse substantial harm 1o
others; and (4) how the public interest would be affectad by issuance of the
injuncrion. Blue Cross & Blue Shold Mutes] of Obig v, Blue Cross and Bloe Shield
Assoeintion, 110 F.3d 318, 327 (8% Cir. 1997). Each of tese [actors counsel that this
Court enjain defendancs from the exctution of Phﬁip Workinan.
I THERQUITIES MANDATE ENTRY OF A TRO

& Philip Workman Would Suffer Lrreparable Harm, The State Would
Suiler Mo Harm, And The Pablic Toterest Demands Foiry Of A TRO

First, it is clzar that these would indsed be irreparable iniury to Philip
Workinan if che execurion is notstayed, Seeand, there is as wrzparable harin (o the
State i aliowing due process to a condemnad man who has never had & fair hearing
anvwherz an s clams of innocence. Thind, the public interest alio domands thar |

zo lnnucent man be exeented witheut dus srocess consideration of his claims of

13
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maocence, nd that ne persor. be executed following the vype of procednres piven
w Workman. The Disrricr Court correctly schoowledged that all of these squities
weighed in favor of the TRO. Sze District Cowt Opigion, p 5, . 2.

B, Philip Workman Has Shown A Bewsonabls Likelibood ©F Suceess On
The Merirs

The only remaining question therefore, iswbether Workman has esiablished
- un his wodispured factua! showiap — a reasonable likelihood of success on the
merits. He has, beeanse Philip Warkman has heen denied fundemenral
constitutional rights through the presentadorn of false restimony, having his
applivation decided by & biased decisionmalker, and the denial of notice and croes-
exXamination,

The District Cousr evronevasly concluded othersise, becanze che Dinrer
Court improperly failed 1o consider the fundaniental injustics arising from the use
of perjury in clemeacy; 1he violation of subsianuve due process arising from the
manipulation of the clemency proces by the atormey general (who wants
Workman w be exeoured) playing thres ralss sizoltaceonsly: and the fact that Ciis

case presents the intersectian of Wondard and Herrara, sot pst an applivativn of

Woodard, as the Districe Crurt belioved And COTTARY 10 the Tiisreter Ceort, this

Cowrt’s priar Macck 23, 2001 decsion on the vue of fraud oz this Court is of ao

14
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sigeificance here, because, as the panel thers stated, in that setion *Workman [did)
not allege thar his Tenucsser clamency proceedings failed ro meet the standard set
ont i Woodard,” That is the sulrect of these current proceedings,

Because the District Cour, [ailed 1o consider these crivical issoes, its danial of
the TROG was erronecns, as Philip Workmen has indeed established 2 reazornable
likelihood of prevalling ca bis claims oa the mervs. The Districs Court judgment
sheuld therefore be reversed becaase the distriet court zatled wo propery apply the
governing law. See Clemons v. Boged ol Educarion ol Billibars, 228 F.2d 853 5°
Cir. 1956)(rrial courr improperly denics TRQO whea it “refuses propurly w apply
thz faw o conceded ar undispursd facts ™) Young v Tayes, 218 F,3d 850 (8* Car,
2000} reversing  disteics cowrt's failure 1o grant TRO chalienping exevulion
following wncoastitutional demency process, hased on distrisr cours's erronsous
application of Law).

1. In This Case Involving Acrual Inoocence, Phailip Warkman le
Eotitted To The Guarmuzes Of The Eighth Amendmenr,
Substantive Due Process, And Procedura] Due Process
. Whers, A5 Here, Clemency Provides The “Fail Safs”

Remedy Against Exerution O The luavzenr, The Eiphth
And Fowmeeath Amepdowents Enutle A Clemeney
Applicaar Ta Significane Procedural Pretections

I Herrers v, Colags 306 TR 3500 123 5.0 852 [1993), the Supreme Cour

15
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made clear thar executive clemency is the traditional and “fail-safe” remedy for
claims of innocence based oo aew svidence. Id, 504 10.5. a1 £17. “Clemency is
deeply roored iu our Aaglo Awmerican traditivon of law, and is the historic remedy
for preventing miscarriages of justice whers judicial pracess bas been exlausted.”
Id., 306 TTS. ar 411412, Whers clemency is then a “sourt of last resort™ and the
only meins by which an innocent man - ke Philip Workmen - can pregsove lig
very life, due process requires the balancing of the inrersses of the peritioner, the
werests of sociery, the contribution of the requested procedure o acourare
truthlhoding, and the risk of erroneows deprivation it the precedore is not adepred.
Ase v, Oklahoma, 470 U.S. 68 (1983); Sezalso Rrodk v, Roadway Express 481 U5,
252, 261, 107 5.0 1740, 1747 (1987}, citing Goldherg v Kelly, W0 115, 254, Yoe-
271, 90 5.C¢ 1011, 1919-1233 {1970 Diependiog on the circumstances, and the
interests ar stzke, a fairly sxrenszive evidentiny heariog mey be constituionally
required before a legitisaue deim of entidement may be terminated.™).

Here the balance of inrerests cleerly mandated the procedusal protectivns
which were danied r2 Philip Warkman i the clemercy process.

Flzs, it 18 unguestivnable that the value nf a human life 3= inesticnable and

thar Phillp Worh-nan's sight to lide - Ll (e right to life possssed by all persons

16
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= is the fundamental human vight. This fac alone makes clear that any questions
abaur the fairess of the process must be resolved siricdy in [avor of Philip
Workman,

Second, soeiery has a compelling inierest in not executing an innocent parson,
lur this is the quintessential miscarsiage of justice. The execution of an inuocsur
persaa net anly serves oo legitimets purpose iz the particular case ar kand, bur it
undermines any faieh the people can possibly have in our fusrica system. Campare
Bush v, Gore, 531 115, (2000),

Third, nor can anyona serinusly question the fact that the protections of dus
precess, including che right o be free from perjused testmony, and the rightsto an
uchiased decision-malker, crass-examiniticn, confrontalion, and notics, are eritical
to aoy meuningful finding of tarch. See 2, Mosaey v Helohan, 284 US. 103
(1933) (paxjured testimony): Groene v McElzoy, 360 LS. 474, 495, 75 $.C¢. 1400,
1413 (19539 (right o eross-examinarion).

Fourch, che nisk of an erronecus deprivation is "unacceptable” Brock, 451
U5 5065, 107 S.Cr 2t 749 mven bath Padip Workeman's fundamenez] rizhs v life
ad the excessive cost 1o be borne by the judicial system and our sociery were an

innocent man sxecuted withour due srecess oo bis danes of ingocence,
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= Pourteenth Amendment Procedural Dee Process Applies
Tu Clemeney Procesdings As Well

In Ohin Adult Parole Amberiy v Woodard, 523 U8, 272, 283, 118 S.C.
1M, 1255 (1990 Connes, 1., concurring), Jusrice O Coanor hedd {for a five
rersna majoricy) that: A prisoger uyder o deach senrence semaing a living paisun
and consequently has an intersw in life" tor purposes of the Fouseeail
Amendment. For those persuns who azz “validly convicred” or otherwise *lairly
convizted and senterced,” (Id} “Some minimal procedral safeguards apely 1o the
clawency procesdings.” Id, 527 T15, ar 289, 118 £.C1. s 1254, For these *validly
convicted” thy process due in clemency procesdings is somewhar [umited, See Id,

1o all clemency casee, “Judicial intrrventios might, for ezample, be warranted
inthe face of & scheme whereby a state official flipred a cain 1o determine whether
o grant clemency, or e vawe whess the Sware arbitrarily denied a prisener any
access 10 it clemnency process.” 523 ULS, ar 289, 118 5.Cc. at 1254 {O"Coanor, |,
COMCUTTing),

Similacly, it 15 clear that procedural due process in all sonrests requeres thin
a mate Zallowe iee own rules, Seeeg, Evitsee. Ducey, 463 ULS, 387 [1983); Hicks .
Oldahoepa Iothe clemerey zontexr, cherefars, the setons of esate actors must

“compent] jwin [he state’s own] regulazions.* Weodard, 573 L5, 50750, 118 5.0

13

11/22/2010 3:59 PM



19 of 34

http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/03292001/mem...

2t 1254 (O Connar. |, earcurring)(no due process violation where Ohis procedurs
afforded inmare *comports with Chic's regulatioas™).

Where stare officials have unfalr by manipulated the clemency pracessto deny
velief (sspecally by presenring false vestimony la clemeney!, there is also 1 violation
of due process. As Juerice Stevens noted in Woodard, there is 1 wialaicn of the
cocstitution if an inmare is subjected 1o "proceduses infected by hrikery, personal
or political animasiry, or the deliberate fabrication of false evidence.* Wondard, 523
5 ar 250, 118 8.C0 ar 1184 (Srevens, |, dissenting). These is = violation of the
constitution whare there is “Tinreference by an official of the Stawe with the
clemensy process.” Young v, Hayes, 218 F.3d £5C, 851 (8% Cir. 2000),

Accordingly, where a state ollicia] *has daliberately iverfered wich the cffors
af the peritianer 1o present evidence o the Governos,” due process is violatad.
Especially where “there is reascn 1o think tha what [2 seare offizial) did | . .
amounts <o [a] crime.” it s apparent that the clemeaey procesdings do nor pass
consritutioral muster, Young, MEF 3dar 853, "Such conduer onthe pam af 2 srare
official is Lundamenially nofeir Iruconscionably intarferss with a process that dae
2rate itself has createc.” Young, 218 F 3d ar 853,

It must be ramembered, howeves, this is not an ordivary case. Though
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Workman has proof of actual innecence, the sourrhouse doors have beea dased to
him. Thus, thiscase presenrs the compelling intersectian of Woodard snd Herpera,
which declures thar it is unconstitutional ro exscute the innocent. Thus, Philip
Warkman is entitled o decidedly more process chan the process duc to 2 person
who s validly convicred and lasks 4 claim of insocence,

¢. In Clemency Procesdings, The State Alsn May Nas
Ergage Tn Activity Which “Shocks The Conscience”

And while procedural duc prowess anaches in clemency, 5o dees substancive
cue process. Clemeancy procedures violate substantive dus process when the conduct
of government officials “shocks e conseience, ™ Rochin v, Califormis, 312 1.5, 165,
172, 715.Cx 205 (1932); Worameck v. Arizona Board of Fxecurive Clemency, 117
B3¢ 400, 404 (9% Cir, 1997); Otey . Hoplins, 5 F.3d 1125, 1133 (Gibso, [,
dissenting

2. Phiip Workmen IMas Made A Substantial Showing Thar His
Constitutional Rights Were Viglated In The Clemancy Process
And Thar He Is Reasanably Likely Tu Provail On The Merirs

Philip Werkniar has made a mbstanrial showing of enticement o relisf an

the menits, hecavse: (3) the stae presented falss testimony ou his caims of

Lanocence; [B) the atrarney geceral engaged mactivities which sheck the conscience,

iz, preseating the case apainst Workman while woting as comnsel forthe Beard and

N
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the Governor and, () he wasdeaied notice snd the right 1o cross-examine witnesses
in this, his only farum for establishing his innocence.

a Philip Workman Was The Vierim Of Perjured And
Misleading Testimony In The Clamency Process

Before the Board, Philip Workman was the victim of falsified testimaeny
azparensly solicited and prescnted by stare officiale. With the issus betore the Boasd
ceing whether Oliver was hit by Iriendly fire, the stare presenzad the false
sestumony of officer Clyde Keenan o clawn that Workman had to have shot Oliver,
becaase Keenan claimed he was immediately on the seene and had the police
weapons checked as quickly as possitle, saly o find thar they had aot been fired.
Heznan's story was a key link in the stare’s theosy for denying demency. Keeaan's
assertions wers [ulse, In reality, Keenan did aor arrive immediately on (he srone,
and the suppesed check of Otficer Stoddard’s pistol did not oceur ugtil howrs after
tie incident.

The initial suppesiion to present Keenan's westimony came from reccssd
board memher Ray Maples 1o John Campbell, Maples had recused himeelf “[i]a a
ellort Lo promote publiz eaafidence i the dnreprity and impardaliy of the
clemency process.” D.Cr App. 543 Campaeil forwarded the suggeston to Asst,

Attorney General Glenn Pruden wha replizd thas m would e “good” if Crers was

|
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nothing in the file from Eeenan, theu *we conld ger an effidavic from Rernan]
D.Ct App. 546 Keenan did give a sworn statement whuch was presented ar the
first cleceency proceeding in April of 2000, Later, Atrorney General Paul Summers,
baving already served as counsel 1o the Governer on the issue of clemency, wrote
e John Campbell, urging hism o presenc the live testimony of Keenan,

Kecoan's testimony ie critical to che Siate’s case eebutring Workman's
allegations that other police officers discharged their weapons and thar Gliver was
killed by “friendly fire.”

Similarly, at the clemency proseeding, (.C. Smith sprang cpon Philip
Warkman a clasm that there was sluminum in tissue senples which "proved” thar
Cliver was thar by Workinan, & claim which was based on a test that Smith was
aotquelifizd o conduct orteerify about. Only aluerthe dlameney procszding, when
Workunan bad the apparmunitg to lnerview the individealswho actually performed
the Wyis and contart a3 independent. qualificd sxpert, has Warkman learoed that
Srrth failed 1o diselnse trar the 2w praviows tests performed or the rissue samoles
failed 1o yield posicive resules for dheminem, Mazeover, Smith Lied when ke old
the baard that the concesl used 1o cthe experiment validared the zesulis, Forther,

Sroitk mizled the board about the mearing of the prsirve reading foralumimur io
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the third eest. Smith's restimony, which wenr ta the hearr of the contested issues,
wai uareliable and false.

Thus, Philip Werkman has made a showing that he kas been the victim of an
uucenstituional clemency proceeding invelving “the delibzeare fahrication of false
evidence.” Wogdard, 323175, a0 290, 116 5.C5. at 1254 {Stevens, ., dissearing). He
has been the vietim of actions which may be a criminal offense. See Young v.
Hayes, 218 F Al ar 827 [uncensttutional clemency hearing where thers is reason 1o
thicle that whatstate acior did “amovnr oo the crime of tampering with 2 witess™)
and corapare Tenn, Code Ann. §39-16-722 (perury statute); §35-16-703 (appravated
perfury starute} (penury ruade during or in connestion with official proceeding).

He therefore bas shown a substantial prohakilicy of success o the wmerits, and
the Dhstrict Courm should be reversed,

L. Thilip Workman's Constitutional Riphzz Wese Viclated
Threnph The Atorney General's Conflieting Triple Role
Az P'rosecntor, Counsel To The Bosrd, And Coungs] Ta
The Governor

“Ihe appzarance of even-banded justize i @ the core af due process,”
Mavbery v Penwsylvania, 400115, 455, 469 (197 1) Harla, ], cuncurring). Pachaps

the most essenrial requirement o dug proves is char of an Impartial deconus-makeer.

Goldberg, 397 U S a0 271,80 5.0 o 4C22; In re Murchisan, 349 1.8, 133, 75 6.1,

o]
sl
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623 (1985); Wong Yagg Supgyv. McGratly, 339 ULS, 33, 4546, 70 5.C1, 445, 451
{1953); Tumey v. Ohiv, 273 ULS. 510 (1927). Fvea the appearance of pactiality by
the decision-maker violates dus process. e v. Unived Stares, 348 17,5, 11 (1954),

At the clemency stage, Philip Warkman was denisd his construtional right
w0 an unbiased dacision-maker and to the appearance of impartialivy, It apmears that
the primary dezisionmakers in the demancy proceeding, the Governor and che
Board of Prebation and Paroles, wece et ber represented or acdvised by the Attorney
General himself (and/or members of bis stalf] and thar there was £x perre cuntac
berween the Board and rhore representing the Stare dusi ng the courss of
proceedings.

MNumerout courts of sppeals fudges have acknowledged that when decisian-
makers in the clemency process either are biased or appear to be biased, there is o
viclation af dne process und/or squal protection. Pickens v. Tucker, 217534 1477,
1478 (8 Cir 1994) (Aranals, C ], Amold, MMillian, Wollman, T]., disseatingfrom
derial of reliearing on bang)(in clemency, desth-sentenced inmste cotitled Lo
“anhizsed" “sennent aud neutral decisionemeker * “An impartial decizior- mak.er i
a fundamental requirement of due process™); Otev v Hopkins, 572 7.2d 210 (3=

Car 1992)(denying motion to vacars stay where distriet coun prased stav based oo
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Arorney General’s rupresenting stare in seeking execurion while also situng on
clemency board).

In this ¢ase, the riple soles of the Attoruey General as boch party and agenr
afthe decision-makers indicates that Philip Workman's constiwrional rights were
violated. Id. Any gubenworial contan with the Amcroey Gensral is likewise
improper. With hte very life in the hands of the Governer and she Board, Philip
Workman was envitlad 1o the assumance that a clemeney decision would be made by
su impartial and juse Zecision-maker, who shunned sven the sppearance of
unpropriety, recopnizing the graviey of the demimon before them and the life
wnterest ar stales. And the conduct of the hearing irself clearly shews the apparance
of bias by Board members and<or 2cmal bias agzine Philip Warkman - a¢ shown
most notably by the disparate treanment by ke Board wward witnesses called by
Workman {aceusing ene witness of belag “coached,” chastising jurcr Farss far not
crossezamining rhe witnessas himself, grilling chew sbour thedr views cothe deash
pen:ry] end those called by tha Seare, and asevidencad by the ertize condoer of the
hearing Members of the malis and public who amended the hearing laver
sammented thar dhe proceeding appeared “fixed” and that tze beard members

acpeared to Bave made no their minds before the hearing began,
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While the stave has indicated thar chey see gy problem with the Auorney
General's meltiple roles, “The State Ras failed 1o grasp the judicially shocking
tature af these conflicting roles.” Ltey v, Sienberg, 31 F.3d 635, 542 (8 Cir,
1334)(Gibsoa, J., dissenting). *The eriorney general, having successfully abraiged
alfirmance of [ Workwan's convicrion and] death sentence in [thelederal cousts]can
fhardly be expected to oppese the executioa of Lhis senrence” when whispericg in
the Governor's ear as his counsel. Orey, 5 F.3d a1 1134 (8% Cir, 1993)(Gibson. J.
dissenting). Sgg also Mayberry v. Pennsylvania, 420 175, 45 5 91 S.Ce 495 {1571),
“The State has creaned a playing field thar is tilzed woward denial and is therelore
dundamengally unfair.” Orey, 5 5 3d s 1134 (Gibson, ], dissenting), Worlman has
been denied substantive due process “in view of the acraal conflicting pasiions of
the slivmey peneral in [hiz] case,” Drey v Stenberg, 34 T.3d 635, 641 (R i
1954)(Cibsan, ], dissenting).

Herz, Snmmers personally sugpested witresses, discussad lizigation suraregy,
ard pondered media stratezy, inchuding 2 pasv-execution. resnsctunens whish wonld
“validate” the governar's decision lpresumably ¢ deny clemency, which has
ceourred]. [hCr App. 639, At the same ume, Sumimners was purpartiog to bs s

anparmial advisor 10 the board and she governon,
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Theattorney general’s conductis so ourrageaus asto “shock the conscience,”
aul thus Philie Waorkman is entitled to e relicf requested, The judgmeny of the
District Cour. should be revargad,

. Philip Workman's Constitutional Righes Were Violared
Through The Board's Use OF An Unknown *Burden,”
Y'he Use QU Surprize Evidence, And The Dynial OF
Cross-Examination Of Crirical Wirnesses
1) The Beerd Imposed Upen Philip Workman Axn
Unspecified "Burden” Whizh It Then Claimed He
Had Failed T Mewt

I'he Board’s failure to inform Philip Workman of its still as-yer undefined
“hurder” 2t the proceeding constinumes 2 classic vielation of due process, Philip
Workman had no notice of the nature of this “burden” but was then denied a
clereeney recommendarion because he failed 1o meer thar “husder® - whatever i
may be. This is o classiz fue pracess violation, as dus process mardares tha Plaincit
have been grven full norice of this *burden” and consequently an opporturity w
meet i Muollage v, Cenrral Hangver Bagle & Troosr Cn., 339 15, 106 {15500,

This tlaim is meriiuziows. In the Aletmeney case of Wilsoa v, United Srares
Diganrigs Conrr, 161 F.3d 1185, 1186 (5™ Cir. 1998), the Usniced States Distrier Court

granted o TRO based nn the face thar the incare iripongs) “did noe have any

actmal or constractive knowledge of the zrousds upon which the [deciionmaker]

a7
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invended 1o sely in considering . . . the cemency request * The Ninth Circuir
upheld the TRO, nodng that he kad & substantis] likelihood of winaing his claim
on the merits, [d.

As ia Wilsgn, the TRC should have besn granved, and the jud pmect of the
Disrricr Court should thersfore be reversed,

2 The State Presanted Surprise Testimony Withour
MNotice, And Tn Vielation 0O The Board"s Rules

Due process also cannol cuunccnance vhe stare’s pathelogise (O.C. Smith)
springing on Philip Workeman purporred resalte of a previously unknown “trs”
performed by someone other thaa Saith, which, again, was not ever subject wo
cross eramiaation. The vislation here s even more spregions piven that the parties
were o provide any such materials befare the hearing inelf. Vielaring the letrer if
new tne spire of preproceeding discovery and then IATOCuCing Asw, Un-Cros-
cxamined materials in i proceeding on a man's life viclaed due process.
Workman’s "assertion that the state’s commuaizaions 'the pre proceedi ng motice
gven o Workman] migled his couusel about the issues to be consdered in the
clemency proceeding steres a claim of w vivlation of due process.” Wilsnn, 161 F.3d

ar 1137,

28
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3)  The Swre Denied Philip Workman Cross
Examivarion OF Crivical Witncsses Who Provided
Unconfromted Evidence To Support T'he State’s

Claim Thar Philip Work o Muse Be Guiley
Finally, there was a demial of :Ilu: process because in this case of innocence,
Philip Workinan was denied the most critical element in the vuth-determining
proeess - the “greatest legal engine ever invented for the discovery of truch,” s
Wigmors § 1367 {3ded. 1940); Californiav. CGreeg, 395 118, 149, 158, 905.Ct, 1930,
L335(1970)) - the right 1o crass-examinz and confront key wirnesses, The demency
board explicirly prohibited Workman from wny cross exemination of the state’s
wituesses, while the board tharoughly cooss-examined Workman's witnesses as if
they were hostile witnesses, Such a deprivation is dearly in violarion of the right
2 due proeess, s Dhilip Warkinan was essentially denizd the only safeguard for
testing the claims (rew kuvwa to be dubiss, if nor outright falze) made by the
STATE"S Wirnesses !

ine caanot minimize the criical sole thar cross-examinating plav: in

accurate fact-finding, This elemertary progosicinn regarding cross-examinarinn

' "Tae belief chat no safaguard for testing che value of bumar s acsments is
comparable to thar furaished by crossexasmination, apd the canvienon Lhst co
stanement . . . should be used as watimony nneil it bes boen probed and sublimared
by that ey has found incressing strengrh in lecgtbening experienzz® 5 .
Wigmare, Eviderce §1347 {J. Cladbun rev, 1574),

25
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bears reperition:

Cerrain principles have remsinsd relatively immurable o pur
jurispradence. One of these is that wher the povernment 2otng
seriously injures an individaal, and the reasomablencss of rhe artiog
deperds on fact fndings, the evidence usad 1o prove the Government's
case must be disclosed to-the individual so thay he hasthe azpormuniy
= show thar it is warrue. While this is impertanc in the case of
Aocumentary evidence, it is even mors important where the evidence
consisr of the testimony of individuals whose memory mighthe fanlry,
o1 wha, in fact, might be perjarer or persons motivated by malice,
vindictiverness intalerance, prejudice, or jealansy. We Luve [ormalized
these protecrions in the requiremezans of confrontation aud cross-
eamirzijon. They have sazient rocws. They find sxpression ia the
soh Amendment .., This Cowrt bas heen zealous to protect these
rights tiom crosion. T has spolcen out not anly in criming cases . | .
bur also in all types of cases where administrative . _ . actions were
under scrutiny,

Greeng v, McElray, 360 U5, 474, 496, 79 8.Co 1400, 1413 [1955)(emphasis
supplied).
[ is well-sertied thar in almost every sstting wiere important decisians tmrn
or questions of fact, due process reguires a0 apporucity to contronr aad cross-
sxamuae adverse wimesses, Geg e, I0C v, Tonlerille and Naghville Railway Co,
227 UL.S. 88,93 94,33 5.Cr. 165, 187186 {1513); Wallgarv, Commirtee oo Characior
and Firnese 373 TS %6, 103-10¢, 8% 500 1178, 11601281 141y, Lave, the
decision befors the Bowrd was nor merely impartans, bat Jleethrearening. Witk

such moaumenial inrerests w stake, the prinaiples of due process requized “an
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effective appurmunity to defend by confromting ady advers: witnasses | 7
Goldberg v. Kelly, 157 ULS. 254, 26768, 90 5.C1. 1011, 1020 (1970).

[n tact, the courts have continually held chat when lesser inferests than Life
arcat seake, cross examination is requived a5 2 marcer of due process, Fox example,
i Gaoldherg, the Supreme Coun addressed the rights of 2 welfare regipient in a
bearing ve determine whether such aid would he terminzied, The Goldhere conert
found that the failure to perait confrantation and cross-cxaminaton of adverse
witaesses was “fatal 1o rhe constitutional adequacy of the procedurss.” Goldberg,
397 LLE, an 268, %0 5.Cr, ar 264,

1o Mogruzey v, Brewsr, 408 105, 471, 92 5.Cr. 2383 (1972), the Suprems
Court held thar u person facing parole revocation was earitled 1o minimum dus
process protections, which included the night vo crossexamine witnesses erueizl 1o
afinding whetler, in fact, he had dose anything v violae his parcle, Asthe Cour
caplained: "On the request of the parolee, u person whe has given adverse
waformaion an which parole revocatian is to be based is 12 he made swailable for
questioning in his sresence,” [, 408 108 at 487, 57 5.00 ar 2607 Ses also Aaline

v Padger, 472 T78. 118 (1385 e od stiamp reziprent entitled o due PrOCess

protecrions, o5 in Goldha c4l

il
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Aund withour cross examination, Philip Workman was nor able 53
demonstrate to the Board the lack of eredibility of the Stawe's witnesses, including
Stoddard, Parker, Keenan, and ©.C, Smith, wha made claims abour the geness of
the supposed fatal buller. With cross-examination, Philip Werkman would havs
been able to demonstrars thar the officers’ srories were not bare out by palize
reparces, by the statements of unbiased witnesses, ar by the physizal evidencs With
cioss-examinaton, Philip Workman weuld have been ablets show that the Starte's
pathologist was not credible, becauss of his lagk of experrise an his purpursed area
ol expertise, his lack of valid seizarific method, and importaaty, his biss apzinse
Philip Wurkmar in this case iself. And an even more egregious viclatdon of the
rightro crosszxamine wras denied by tac pathalagiet springing his new clams at the
procesding,

With Philip Werkmaa's fundamental rghr o 1ife o the line and no coust
w near bus evidence, ha was entitled to cross-aramination. He was denied that sost
lundamesral right, and sz 3 resulr, the <ruth has ner hoen farly determined. 19 4
person wio mighy lose his endulement 1o welfere Lenetizs iz entitled o cross-
smaminetion (Goldoerg), and 4 a parplee it eavitled to crossexamunation

Morrissey), and food mamp recipicote are entitled 1w cross-examingiion, then

1z
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certainly Chilip Warkmen, who haes fundarrenial right o life was entitled 10 cross-
examination to ytablish his innocenes.

Moreover, the very actions ol the Board demonstrace the arbitrarin rss aad
irrationality uf the prohibition agaizs: cross examinzton in this case The Board
rold counsel for Philip Workman that the Board would aar allew crass
exgaunation, because the Marale Bourd praceeding was 3 “factfinding proceeding.”
This is wholly ircational sud arbitrary aad therefare 2 vislation of thie precess, The

Jact vhat the pracesding is o factfinding yrocseding i the reason for rakiTing oros-
FEATHRALION = 00 denying it = this s what the Supreme Court has said Sar decade,
In addition, it is extracrdinery thar 2 Board member would challenge farar Wardie
Parks becauze he reviewsd materials not subject to frogS-exsmpinaton a4t a
procesding where cross-examination was not gllowed,

The procedures provided by the Board violate due pracass,

CONCLUISION

“The Cosstitwion f the Urited States does nat require thar a state have g
ciemency procedure, but, . it dees require taar, i such 1 proceduars is created, the
state’s owa official refrain from frusteating 2. " ¥emng, 218 F.3d a0 852, Thilip

Warkman Las been denied o lundarmentally fair clemency process, in violation of

33
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the Lighth and Fourreenth Amendments. The TEMpOrary restoaining nrder should
have been granted. The judgment of the Districr Coure should be reversed. This
Court should dso cater an immedine stay of exemtion prohibuing Workman's
currently scheduled execution,

Rempeothully Submizred,
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