10f8

I T=E UMITED STATES DISTRICT COURT B »..U:L'
FOR THE WESTERM DISTRIGT &F TENNESSLE .
WIESTERM CVISION !

S —

PHILIP B, WIREMAN, L
Paliliomer

w, IIK# 9425775

RICKY BELL

Sagpoadant

FETITION FOR WRIT OF ERROR CORAM NOBIS:
MOTION FOR STaY OF EXECUTICON

R I

COMES WOW your petitionar. #hikp B Wiorkrman, thraugh his unders. gnisd 2aunsel
af record  purgeant bo 28 W56 & 1561, ano prays inin cour issue o e of eroe sorem
achis, st ng asidn mgjmgmnn‘l ermarad in this cass "n Ociober 23 1BEY  In suggort of
Ihis petitinn, your pedit crer wauls shew unta 1he court Bs followe:

1 Petfianer e convicled of frst degree f=ony muider 0 tha Griminal Gaurt
of Shiekyw Gourdy, Tarmessers, on March 51, 1BB2. 11 3 casa alyed Slatg ¢f Tennpssse v
Shilip B Workiran, Ok, Mo, B 81208, Pettisnar was samtencad o death,

2 OnWJuly 18, 1884, Pelilaner Fleg a setiion Tor wes of hepaas sorpus o tha
Unit=d States Distict Cowet for tne Western Dwinct of Tennesses, Wassem Divsion
Juriszicion was proger in his cour pursaan bz 28 WLS.G 4§ 733 and 2B LLE S, §2eha
& final judgment denyng habeas capus rebel was emeesd by this Honea ale couwl ai

Octahrr 24 1886, s9ar the Diatist Goart graried summary udgmer;, Howoewer mratroal
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"3z '-'.IE"E.I"Id[:Er' *ravm thia Honorable Gowt by tne Slale of Tannesses which warrant tre
smuancs aF @ wrt of erar coram robks, Tre falkwing 1825 wil eueplan why ssusnce of the
w2 mppropdate Inthis case inorder ta set asioe e fical judgmanl entenad nothe cows
darying habsssz copue raliaf,

mATERGL FACTS

3, Lpcumentatan supsaring maeial facis is ceing provided 1o T court m
an appendiy fled conbemporanesusly hareswih

L Or Augest 5, 1981, Werkman rehbed a \Wendy's rasiaurant on Thamas
Shreel ir Mok Memphs, s it cdosed aroond 20030 pom & Workman gatheisd he
restaurants mancy. an arployee riapes a s'ent alarm.  Memphs police ofizars
Honald Oliver, Aubroy Elogsard and Stechan Padoer rasponden. Wher Worcman
afterrated 1o rur Dieer gind from 4 gansanl sond $n the chest

5. In erder tz earwict Workman af capilal irurder urder Temnessss law, the
jury hiad 55 find that the bulet tat klled Olve - came from Wokman s gun. Te establish
thig eritca lad, the prosecdt on oresented bhe tesbmesy of Hars'd Daves, Stoddand and
Pariar. Off ces Sloddard ara Pasksr danied that they awsr fires neir weapons ar saw
Werkman shoot Dliver.

[ ftr Harnld Cava tagified al he thal that me saw Workrmar air at Oliver
and absot him, Jawes was the saly wilness 1hat testdi=d that ha actually sew Warkman
shoat Qliver.

7 e raw know, T8 yeRrs ane hat Harod Davie committes perjury balore
he jury wh lnd ta Wekiman s santence of deatl. Inoa vidss aped inerviow msen

2

http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/03282001/writpe...

11/17/2010 2:38 PM



30f8

Sepbernoar 24, °889, Ms. Vivian Porer ei6les 1hat an ihe night of the shaating, Dave
ang sha rode m acar as ey drave past the Wendy's, lhey sgd numarous polize cars
parked oo 1he Weady s nl, bt thay did ot step. Porer aMirrs shal Cave and sre did
mt drive ot e Werdy s lob nor dic tay patk their car gn the s de of e read and
wialk onio fe ol Sather they drove past the Wendy's ard ater leamad e news That
It wEs The aile of the rebbery and aalice shocking, (Ser Affidavis of Porler, App. a 7)

3 in Wavambar 20, 194979, Bir. Harald Navis in an emckenal vd=olBped
intervicy, recanted his frial bestimory. Dass now admie 13t kis e estimory that e
saw Wnrkman shact Olwer s a lis snd that re commidted pegury at Werkman's ial
be=cause he was cozroed by authorilies

=] Javis' recartabion maices sanse in light of slhar facts surrcundirg the
robiary. Oave elaimead at tnal thelha parked hig cer on the Yéendy s lot gaw the Qliver
sracting and remalned el thie scere a5 a bunch af addibcnal palice aficers armwvad
17 653854 Police afficans ard poics o oo meata estakisn that, a8 Daus now
adrmits, neither he nor his car wara on the Werdy's Iot A= a matber of fac: pholograghs
takan mmeadiatay aftar the shoating by the mesa demonetrate Davis car was not
Ihesre, & roll call far the shift during which Civer ded, poios wars instucies o e aert
for a black make who was roong 1asl focd restaurams n the ares at closing L (TT.
G73). Davie iz & black male and wolld have ~ecessarly atraced tha attenhan of polcre:
allizars who were laoking far a black mala sLapect Cavie clairred 3k ral shat qe
parsad hiz cal an the vacanl Wiendy's parking ko, sew Weoronan shoot Dliver, a~d
rerained there as a "bunch” of addiions: poics oficers arved (TR B53-654] The
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inilial “espoading aMicar, rowever, first surveypzd the scans far amy aatectia susoects.
datarmired that nome ware ¢ the viin sy and he tRen ran 1o gesst Qliver and Stoodard
(TR, 720 Aksr e addibong, off Gers arrvad . ey faok Slaberrents rom every persan
wie witiessed ethar the rebbery or s shectowt an ne parking (o and recoraed those
slatemanie it pelice reports. The police repos nowhere mention ey or amy person
wihd could n@we baen Fm,

1N Ta credit any assertian bat Davie was soazent o witness the Cllver
shootng . one musl Balieva that police, aled o q black make who was robeing Waidy £
ragjaLurants a; ciosing hma, failes ta see & black mabs in fhe rriddle of & vacent Weanoy's
catung ‘ot ater the Wandys had beer roebed at closing tme

11, Thus nnl:*;l'iy iz Davis' recanlalan reatenal, it @ aleo 2rec bla sinca s
caToboratez by the affizavt of Vivian Forter and etrer facks surroured ng e cflime
EUONE,

12 Additicnally, state awthonbes faile: to sroduce seca palory svidence
which agiaclsbad et Wakimas 90 st shool Slver. Warkman's gun was isades witm
AS caiber gluminum jacheied hotow point ellver lip bulkesa. Because sueh bullets
=kpard upoca impact they memly =xit 2 bady ihey slrike. |- the rre insta=ce when 2
silvar fip bullet 8x18 B boeky it gt-has, 1 ceeEtee 30 2t wound s gnifisanity 'arger tran
the =niry wrnnd

14. ma pullat thet <lied Lisulenant Oliver crested an anlry wourd fo D'ver's
laf: cresl and a smaller =xit wound 1o tha aghit o his back Rarﬂgnlzlrrg that thasa
wilnds were inconsistent with wounds capseg by siver p Bulkde. tne United Slates
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cowrt af Appraals for the Sletn mrood statad:

Il a 45 calib=r halow psinl bulet hao zane all ike way through L Oliver's

chest and arerged ~ ona [EcE. e hava rc deubt that the et vwaunsg

walld have baar [arger than the antry wound 1 kardly fallzws, Roweves,

that LL Olver czuld nat haves besn shol wilk the ype= of smmurction

Woarkoran was liring, besause the ssgu-d inno way compals he

R ;.JEiG\‘l that the bulle? whlek xllied 1he aff car amerged fram kis tody in

ahe plecs,
Vagdemar v Bell, *78 F.3d 759, TET (Gik Gir * #58).

14. At e lime o the Bixth Gircuit opnion, e record did nol 2stabb=k tat the
ozl wullat emerged from Lt Qliver whole becavse ta slabe nad provously failed o
rrzduce @ post-marteT w-ray takan of L Qlver s chaesd

15. Or June 2, 1983 Wiarkman sérdad mihis case a fednral subposna wpen
te med o examiner fof ary x-fay laker of | eulenage: Dliver (Azp al 27 Achsugh
et 3 ray existed. the slawe dd not produce o, (hop. at 2. Woremar onby learned of
snp saistence of ihe v—ay o Fabruary 28 20005 whan the Distnd Adorray s offica for
ke A0h dica Distrct mantizned Fim papse e fles witn the Tennzseaa Board ot
Propahon and Parsle. Counsel mmediataly contactsd e stete ams, o0 Matah 2, 2000,
cuuaze obfained & copy of the weray. On March 2 200, caursel tcok he e-ray b [
Krig Spamy. the Chist Medical sxaminer for the Stame of Seorgia. Dr. Sparry reviesed
the x-ray ard informed counsel tral it campels the eanclaizn the St Clreui
considerad crica — te bullel that klled Olver emziged 'rom his body n one piece.
(Athdawst af Spemy App. at 4).

APPLICARILITY OF WHI[ 0F ERROR CORAM KGHIS
185 EBEUEC. § 16514a) provides as follows:

c
o
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{8} The Supreme Cou ard al coune sslabiished by Act o
Canorass ey saue gl writs aressgany o appropeats v and of IRer
reanEElive jurisdiclicng ard agracatle 1o e asages and sinciples of law

7 In Urites Siates o Morgan 546 LS. 502 (18%4), ihe Eimparme Cour

aekrawizdged thar tna wril of eNoT COFET NEEIS s carl of the common faw wtd @ sl
avarahle ‘o cowls @s & remedy cucept whee expresehy soalishes by statuts

The we of coram nobla was avAilabhs ot commen B o anrec e o

Fant it wara allawad withou! limitatizn of e Ton facts that affoc the

“ualidity ane regularity’ ol the juggrant, and wak uses in beth eivil and

armira cases, Yhike the acsasions far its usa ware phaegquenl no one

saubks ity avarabiliy A1 comimion k.

WS v Ypogan, S48 LS. at 507508,

16, Tihe arigdichion o &sue wiits of =ror ceram nobig wes limisd in scope
the pawer of e cour thus B2 vecate &5 fadgment for arars of 'act axmted o those
cages whare Me arors wes of I most funcamental characier. thaf is, sush as
randeed the prooeeding isalf rregubr o ealid, Q5 v Morgan, F46 WS at 803, n
15

"% Thewritwas desalopes by tra udiciarg n Englard dunng the Soadaerth
Cerdury. 13 Am. Jur.Za, Coram Mose srd Allied Siationy Remediss, § 1 (15685

20, Eszerlally, e common law of wiil of ens coram noss allzwed a b al
cpuirt o raopen and correst 18 judgreent upon discavery of 3 susstantial faztial srrar
not appearing in the record wheh iF known at the treee of judgman), wood haws
preveriled e judgrment from ceing protaursed . Jobn S Gillg, enlucky 2ot
Satyglign Rerredies and the Jydivial Davelegmant of Kantueky Suk of Chmpal
Procedura, 11 42, B3 Ky LJ. 245 523 (1994 25)

&
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&1 . The w15 @ 20ram nons was addressed o tha vary aourt which mard
rendersd the iudgrerd ratnar han 0 an sppe kb o mher rviswing court

The wotwae tus & slinetve In that it raquired he reconsidamation of a

jud grreant by a esurt which han already made a final dispositen & the

cause bt it casl ne aspersions on the compebsndgy o finging o the cour

in itp first judgrment, for it 2y anly io call upan facks winch were unknown

o bner coyr 2% Lk dime o juggirent ara whith wer not insorsiskent with
thia reeare

Wale, Tne Wi of Errer Goram Mahis. 37 Hare. LReyw. 745 1824),

22, Generally. gt comman ‘aw, e anly sime irikanzn wpen the fling of the
wiil af apror sorset nobis was P requiremant thal 2 petiioner sqcw thal b= ar she had
axarcised dua dilinr-ce in edvancing the laim and sseking the emady. 18 Am
Jur.2d, Gorem Mokis srd A Ved Statdory Remadies. § 51 (1BES), see slso LS v

Morgan, 345 U5, 532, 507, {1954,

234 Rub= 53¢b) of the Federal Rules of Clal Procaduns abelisnad woes of erer

comarm naes in civil casas governsd by the rules of cwi procedura. Sag F R.ON A
A0ib).  Huwewer, naless coipee procesdings are not gowemed by the rules of iy
promedure mul wre irsbead governgd by tPe "Ruloes Goveming § 2254 caces in ihe
United Staine Dist- ol Saurts.” Coupls this weh De equirsme: hat any siataks i
gerpgasion of the carmmen s be strclly corsirusd, theng is no reason o beligve thal
wite of efror esram nobls are not avallable fz2r nabess cxpus prockadings since sach
arocaadings ara Aot clvl procaedirgs gowerned by rales of owil procesure. Sea Hohort
& Hoad £ Co . leg, . Krasill Machinery Corp., 359 U5 297 304-305 (19591 (any

sbch ruli of law, being 0 dermogation of 1he zommon lew, must be sincly corstraed for

o sttt i 0 ke con srued as aledng tne common K, Tarher than it woeds
impor.'}

94 lis cear thetin this &ee, thare e ueen so funzamenial & mistasc of
faes ang so fundomantal @ riscam age of justics shat e wil abculd be mswsd and the
Ockobar 29 1983 judgrrant of the Disirct Cowt Binuk be vacated. Aderall, Weosonar
msued 3 suboaens in iness praciedings I 1958, commanding *nat ta me cal
awam ner producs amy x-ays of LE Ower in his posgession. Tha «-1aye wera nel
urrad owRe 2nd were Ao diecksed 10 cakterer as ever eaisting

in it was orly in February 2000 t7al the stale sentioned such 3 rays
exiszed . Whar petibcner was finaly provided he s-ray on March 2, 2000, Dr, Kds
Sperry was able to desermne conclusiely Bat Pheoa Wesenar did net anset Lt D
sifce Clivar was notshot with a 85 caliber pistol. 11 these facts bad been known at he
firma: thie gt was considerng this case. coupked wilh all the other newly discoruensd
euidence, jUZgrent wioulz never have besr snsed B respondert

25 Cirmspquanty, this roor skould issws he wit of @mor ogram mabis and
vacata s juagrrant of Octaber 28 1985 Aher vacating the fnal judamerd. the ceur
shoul erier 3 stay of @racutizn pursJant o 26U 5,0 § 2250 and then oran: petibaner
an av dantiary heaning.

WHERETCRE. FREMISCS CONSIDERED, pethiores prays e wril Baue and
the final judgmert ne wacated  Patdinnar funbar prays a slay o sy e ane such

fisAhier rzinf he granten & the court deems appreanate.
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Reapectully Submmad

GLAMKLER BROWN, FLLG
700 One Comprertss Bouara
Wemphis, TH 28103

(B01) B25-1%22

e
By _,:-'::-—-_‘f._i_-'-.;._.-._ i-'!'.-.-_.-ot.-ﬁ.
S~ John W Pissatl 4757

By ,.J_E‘.‘?_,-"/wr’f P T
Fobart | Hutlan Wiadis

QFFICE QF THE POS3T
CONVICTION DEFEMDER
530 Shurcn Sireet - Suile S5
Mashville, TH 37243
515-25-19R5)

By #, o AEem

_m— rfmdb -
rjore Bnsini

YERIFICATION
STATE OF TEMNCSSEE

colMTY ar

| Phip R, Warkrnan, fave migwen the foregang Petitan fuor Wit of Erar
Caram Mes, Motiar, fer Stay of Exscuticn and atirm thal tne inforraion santaines
rarain 15 trus and comack b e begt o my knowedoe, irfarmaton and kel
Dales tns _Z2F_ day of j_';y_«[ 2

PH1L§R ".l".I'ClF! AN

Subisarired &1d Feor 1o bafare me sh2 J'::? day ':I'\-\.-"ﬁﬂ._ 21

e ke A
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