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Before RYAN, STLFR and COLE, Cireuit Judgea.

SILER, Cirewir Judge, This matter m&znhefgrm:hm;'m&ﬁnwm
appoint » special master mads by pecitioner, Philip B Workmes, pursnnt to the All Writs Act, 25
U.BLC § 1651, Fed. B Cliv. P. 53(0) and SMEN0E), and the court’s inheread power (o proeos the
totegrity of the judicial process. For rescoms statzd hereafter, wie deny the motiar,

Wiodkrman was convicted in Tennesiee fuoy the murder of o Memphis police nfficer dorlng a
robbery in 1961, After unsuccessful dicect apoesls and statn post-conviction proceedings, he
patitioned the distmict court fur a writ of habzas corpue under 22 TL8.0 § 2954, The district court
dealed reliaf, and that was effirmed by this court In Workman v, Bell, 178 F-34 759 (6% Ciz. 1098),

cort. deafed, SR8, 019 [1985), A subgequent patiticn to fils & ¢ronnd hebeas Cowplis aotion was

11/17/2010 2:44 PM



2 of 4

http://tncourts.gov/OPINIONS/TSC/CapCases/Workman/03232001/denyo...

deniesd by a pane] of Ehis court uad wis alsn denied by an cqually divided en b cuun io Werkanan

v. Bell, 277 F.3d 331 (% Cie. 2000), cart. dwnied, s, 2001 WL 172265 (1.4

Feh, 25, 20001 (No. D0-7620).
Aftay the laress denial of certiorar, e Tenrosses Supreme Comt set an sxecotion date of

Memrch 30. 2001, and the pedtioner then filed « motion to stay the sxepntion dats agd ghe pending

spotion 1o reopen and appoinT & special mester. THAY court as subsrquently denied the maton 10

sy the cxscudon dete, He shen filed g seeand metion o stay the execution dare slong witk the
metion bo reopen and io appeint a vpesisl master,

Workmuen claimy that the grounds fier his pendiog matian are taszd upae 2 frand cpem the
eourt, Spesifically, lie nala:ims.ﬂmﬂn Stute napestar dn argument befoe this et thet Workman sdlll
had the opportmity to request redizf woder exsentve clamency in Tonnassae. Althonah Workmen
wmglmlclmnn:rhsuinginﬂpﬂMhnwﬂdmwﬂ:umqmutbdmﬂmmvmmdupﬂﬂ
it while his patitian for rehearing en bane was procesding. Later, be bod another clemency hearmg
biefoge the Tennessee Board of Prohatlon aod Parcls (TEPF) on fanaary 25, 2061, The governer of
Tapmesies hun not yet docided his regquest fo- clomency, 5o far e this court & aware, Workman
weirzd upon langaage in ax order that s cour entered in 1909, dsoying the frat petitien for
rehearing e bans, when we shated:

“The treditional remedy for cluims of lonocence baszd oo pew
nvid:nca,ﬂihmﬂadlmlnhﬂnthedqrwm:amwuialmnﬂm,hn

teen, cxoccutive clemency,” Herrers v Codlins, 506 175, 380, 417
(1993).
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Under Tentinssoo law, the governor may prant slemency, see Tean, Code Ann, §40 27-101, an
Woikman may prodoo: cvidsnss i the govern.or thet the fatal shot mie heve esme from srmeune
r.lu:f! Bun,

In sagport of his claim of fmud, Wocknn makes o Goliowing llepations: (13 the
Teooessec Amorney General end ofhers from bis oiiics, perdons essociated with the TREP,
represeniclives of -the Shalyy. Coomty. Distie Attomey®s Cffice and e Fovemner's ftaff held
aetings ahoot the clemmney proesedings that were desipned to securs bis sgecntion: (&) the TREP
wis Reatile o the wilnssses Workman presenied during the clemeney proceedings; (37 the State
Fresented fnhrizated crpert testimony dusing the demenny procsedings; and (4) o metiresd polics
offioot, Clyde Kesnan, falsely teified during the elsmency proceedings,

In our ogually divided spimion denying fertherpdlef S the petitioner in Workesan, 217 F.3d
31, all of the jud ges ugreed that the court can revonsider the pesition i thare was & Fraud open the
court, sx cxpluined i Damganjuk v. Petroveky, 10F,3d 338 (6% Cir. 1903), The slamests of frand
ot out in Dewgamguk are condacs:

£1) On the purt of an afflesr of the const:
(2) That 5 directed 1o the “judicial machinery itsclf;

(3) Thet ig intentionally folse, wilfully hlind te the o, or 1 in mokless

disregand far the toutk;
{4} That in n posjtive averment or 5 concealmant when one Is Godsr & Caty

10 disaloac;
(5} Ther decoives the soort.
Id. gt 348,
Although the Stage gespiad tat o zlemency procesding was avallable in which Werkmag
coukd pimueﬁm.l:ﬁdmmhalmwmhm the clemency procssding that wis

tncemticnally felse, wilfally bliod to the ruby, or in reckless disvegard for the truth, Tskiag the
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ellegntions in the Ugit most favarabls to Workman, 3 ters was amy Fead, it Wonld luve besn npom
the povemer of Teroesses wr upon the TRPP,

Dieath miﬂmmhmemmmmtmlﬁmmdmmrpm Kae Herrera, 506
LS, st 414, The Teonessce Govemor has the pewer tn pardon, prant cepricves snd commoketions
In all crimiinal cases exeept impeachment, See Tenn, Tt B T, & 6; Tens, Code Ann. § 40
27-101. Ths TBFP makes, "upon the requast of (e governer, . . . nonhinding reeomerendst] o
eomearaing all raquests for pardos, feprives or commutasions” Tepn, Code Anm, § 40-28-
LOM{aN 100

We do et sit as super appealy vourls over state commuiation procoodings. In Odio Adul
Farole Auth. v. Woodard, 523 U.S. 272, 276 (199%) (glarsliry vpigian), the Com held, “wre
reaffirm qur bolding bo Dhamashar [452 108, 458 (1082)], that 'pardon cnd comimatsiion decisiung
buve ot treditionally bees the busicess of courts; as aush, they are rarely, if aver, oppropriate
aubjects for judicial revicw.™ Howevee, the cewrt #20%t on the isenc of whether clezency
proceciings were subje:l o the ocnsttotional safegrerds of e Toe Proceo Cluse, Soa if, gt ZED,
Tisties U‘Wsmmhunpﬁmﬂﬂﬂﬁﬂmm‘mm;nm safegtionds anply
Lo clemency proceedings™ regardieas of whoiher the power to Jrent clcmeeey i solely entrustad o
the executive. J {O'Connar, J., eoncaming). She jfuminated th stendard by stating, “Tudiciul
intervention might, far examiple, he waranred in the face of 4 seheme whetehy a atate official fipped
2 2dn [0 determiie whether to grant clémency, of in @ ceze where the Stake artitrarly demied g

tigmner any accesd Lo its clemaney peocsas.” fu

Wiorkman dees nod silege tha his Tmmdmtuwprmmﬂnpﬂdmmtbﬁ_

stewitard get aut in Woodand, He arecls the avidenss preacnied et his clemeney procesding by

B

SEYIng that it Wk erronects or false, Thits, he attacis tha proccedings” sobetantbvs medds, We e
it gutherized 1o revlew the substantive merdh of & clomeney proceading. Sse Duvalf v, Koalimg,
162 F\3d 1038, 1061 (10 Cir. TH98).  Our caly meview is o tes that there e 6Ome minimsl
procodurel safuguards. Ses Fouider v, Fixer Bogrd f Perdags and Paroles, 178 F.3d 343, 344
(5% Cin 1999 Tt ot mduwmimm:ﬂuquaﬁwufmmﬂmmﬂﬁhﬁb]mpmm
&t his board

Brcauss we deny the motos (o reapen and appoint & spacial meger, the aceond motion
to sty the exeention is alio maritises.

MOTIONS DENIED.
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