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UNITED STATES COURT OF ARPEALS Lo Loy
FOR THE SIXTH GIRGUIT o

LEONARD GREFN, td=rk

FPHILIE R, WORKRMAN,
Paditioner - Appellant,

AMENELCDO
W CRCER

RLLK¥ BELL, Wrarden,
Reenondent - Apgelles

=iell MARTIN. Chisd Judge; MERRITI, HNEL3AN, EvaM, BOGGES,
MORRIE. SUIIRHEINRICH, SILER, BATCHELDER, DAUCHTREY,
WMOORE, COL E, CLAY. ard GILRAN, Clrewuil J adgms
Trlz mntter seMes hefors tha court apan the mofion of e petiteoe:
appellani 1o recall tha mandzte ard ehay the cgemmom schedied for 100 50, e
Jartary 31, 2007, periding final dieooeition by tne Lnit=d S-ates Supreme Cour of
a petition far a wril of cerlioran and & pettian fur an ofgInal wiit of kabsas corpus
now pending befare it. The responadz=nt has filed a responsc opposing te mofion.
Upon corsrderaton ¢ the Tereving @ magarivy of tha wdges ofthe zourt have
vabed fo gt the mntior. T 1S | HERErQRE QORDERED shal the mation be, and
1 hereby is, GRANTED, the sluy of cxooutinn shall ramain In plase ugli, e fnal

digpoziticn by Hie Supreme Coyrt of the aetions brough? before if by ta pesiticoar.
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BOAGES, Cimcuit Judge, diseenting. In March 206G, & pane of thig sourt
refuzed to peimilt the filing of 2 =econd or successive habeas petton by Warkman,
pursLant o ASGPA, See Warknsan v @ef, 227 F 2d 331, 338-39 [Bth Cir. 200t
[ar 24nc].  Cedr court Jad oreviously heid that o denial 6f swesy 2 maton was net
=ubject b a petlion for retizang en bane. In e King. 1000 F.3d 479 (Bt e 19935,
werl, donisd, 12008, CE 1558 (2000). See 26 U 5.0 5 22448 )30E).

\Workman ther: fied @ docurnmnd thatthe mo banc court treated ae & mation
W resia’l ihe panal's mandste, ang granted an an banc wearing on ks dacumen:.
Hee Wareeralh, 227 F.3d af 33234, A%er oral argument, our et dunisd e
modicr, albsit by &n equally dldded cocst, on Septecnocr 5. 2004, &) &l 531,
Workman did el 2esk a slay of our mandale anc tw et lssuss. YWhen
Tunres=mn sof 3 new BEacUtion oate, on Qokober £, 2000, Workman waited 74
miore days, thee filed a papsar with this counl |abeded Watan b Reeall Mandats. Sur
airenil hae Pow g rantad thal rolien,

Basayse | britwva wa have acted in comass of our peuer aod autholy, s
1; i |y met Farkh by tha Uniber] Stakos Supreens Courtin Caiormn v Harre 523 U5
555 (1898) | respecifully diczent.

The Supreme Sour held in Cafsrmn thul av ardee rocalkmg a mamdate
detyltyy habaas corpua relle! did no! intrmsies i ecritymne AEDOPA. The s al

appralz nrasl exercise disgration, howewer, and must &0 &0 Sonsistart with
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AEITPA  Specifssily, 3 court of & ppeaks abuses ks discretian in 53 doing "uniese
itmets b avalda migcartiage of Justice as dafined by Hatweus corpes judsprodenze.”
i, @t GER.

| tirgt ol Lmak we sre acting evan ane slep beyond tar Mindh Circud In
Caicdaron. There, the saur was m lags! acting with reapast ta a {iakbeeos petition hat
Iwad been pnopety bedore the court, an appeal fom a gaant of habeae by & e
court. Thame wes no question of the ariginal jonedisticn of e en bsinc cour te have
corgiderad the matter batars o

Hers, Warkman has already had tie full process that the Minth Clreut was
sonaidering. He filea o habeas that wae senied and our oot alimcd  Wa then
had that hek sesamnd habese could nel he 1lad e -he distict coad — an aee whish
T or banz cour's sty o coansider wse at least conttvered and, in my
wpieian, Absanl Seven mambsers of aur eourd had read Workran's subswgant
papar 28 8 motten te fneall e mandale, subject o the very namoe sdbetantie
grounds. oermited wh Calirmn, Weniass, 2457 F 34 o 354, citing Calderon, 523
WLE. sta57. e hen rafssed o recsll thal markdate, and digaohed tha stay tat
wo:had gramted o conslesr the issue. W issued » pandate memaializng curen
hane actien, ® Oobabar 2008,

Vi @lu ninw aaked oorecall THAT mandale, anc 4 would seem Lhal aur

alitherily o do =c can Le: ba grestar, and s Aefiage lees. than that of tha Nists

AR 55
4

Clrcult, which the Supreme Ceurt inund Lo oe an abuse of discrelion. Agadn, the
Mirte Clriagil at 1east had a colorable admie sirame rwesan hgits action =confusicn
owEl 9n BT bans vike Wi howve nede. YWhatevsr may be 9aid on h2 opgdenlving
proceecny = ond il wAs a3l =aid & the esparake opinlnns oo September 5, 2940
recordmd st 227 Fo3d 3381 - Fiere |2 no serdonlicn of any frawd or aledeal epar i
oul e banz ourt’s actien. Thue, lor us to eczll ous Oclober 2000 rmadale
refuaing to resall or: Movember 1826 mandgabe, iy ane basis aopwans —a ne kad
dstemiratan 1o Interde e wiky Tennossess legal proapess, sstensioly in Suppar of

cansidecaton ofdocumeents now bedors e Suprema Court. That Qo iz perfecty

rapate of issuirg a siay @4 doferse of its DN junecicion. Ve have no groper

jurisdietlon and ng claim, howswer feind. o ameoeason, o rscall aur onsn pragsy
lssuad mandaie.

1M Giar caae, the ordy claim asseiad on which we 2touls recall aur macdaie
ie BxgCty the same sibsiaclive one thel Werkman raised without aucteas it all
previaus sk of tia proceading. | Therafore rezoectiully dissent, and 1ins; that

tha Suprome Countwill inke actlen ta rectny Sus abuse of paver.
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| Leonard Graan, Clerk
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